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JACKSON,    APRIL   TERM,    1897. 


Railroad  v.  Sneed. 
{Jackmn,       April    24,    1897.) 

1.  CoBPOBATioNS.      RequlsitCM  itf   i)nlUl  iucr&tiie  of  aurital  stock  of 
railroad  company. 

It  is  essential  to  a  valid  increase  of  the  (Capital  stock  of  a  rail- 
road corporation  organized  under  Acts  1875,  Ch.  142,  made 
while  Acts  1883,  Ch.  169.  was  in  force,  that  the  same  should  be 
effected  through  an  amendment  of  the  charter  granted  by  the 
State  upon  formal  application,  and  probated  and  registered  as 
in  case  of  original  charters.  An  increase  made  upon  mere 
resolution  of  the  board  of  directors  was  void.    {Pont^  pp.  3-14.) 

Acts  construed:  Acts  1875,  Ch.  142;  Acts  1883,  Ch.  163  (repealed 
by  Acts  1893,  Ch.  146). 
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2.  Same.     SybscriptUyna  to  iniyalid  increase  of  capital  stock  not  coU 

lectible. 

A  subscription  to  an  increase  of  capital  stock,  made  without  com- 
pliance with  the  essential  statutory  conditions  and  require- 
ments, cannot  be  enforced  by  the  corporation.  The  subscriber 
does  not  thereby  become  a  stockholder.  The  subscription  con- 
tract is  absolutely  void  as  between  the  subscriber  and  the  cor- 
poration, and  he  may  recover  back  any  sums  paid  thereon,  as 
having  been  paid  without  consideration.     {Post,  PP-  6^  7.) 

Gases  cited  and  approved:  Brewer  v.  State,  7  Lea,  6S2;  Anderson 
V,  Railroad.  91  Tenn.,  44;  Cartwright  u  Dickinson,  88  Tenn., 
476;  32  Mo.  App.,  314,  330;  37  Fed.  Rep.,  508;  42  Minn.,  327. 

Cited  and  distinguished:  116  U.  S.,  328;  41  Fed.  Rep.,  531;  139  U. 
S.,  417. 

3.  Same.     Subscriber  to  illegally  increased-  captUd  stock  not  estopped 

to  deny  liaJyllUy,  whe^i. 

That  a  subscriber  to  the  increased  capital  stock  of  a  corporation 
actively  participated  in  obtaining  the  increase,  became  there- 
after a  director,  and  paid  up  a  large  portion  of  his  subscrip- 
tion, does  not  estop  to  deny  his  liability,  in  a  suit  by  the 
corporation  to  recover  the  subscription,  upon  the  ground  that 
the  increase  was  illegal  and  void  for  want  of  compliance  with 
essential  statutory  conditions  and  requirements.  (Post,  pp. 
.9,  to.) 

Cases  cited  and  approved:  Anderson  v.  Railroad,  91  Tenn.,  44; 
Cartwright  v.  Dickinson,  88  Tenn.,  476;  37  Fed.  Rep.,  520;  10ft 
U.  S.,  143;  5  Rich,  103;  32  Mo.  App.,  314;  139  Mass.,  9-11. 
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Wilkes,  J.  This  is  a  bill  to  collect  the  bal- 
ance of  a  subscription  made  by  W.  M.  Sneed,  in 
his  lifetime,  to  the  increased  capital  stock  of  the 
complainant  company.  There  was  a  decree  in  the 
Coart  below  for  the  amount  claimed  and  costs,  and 
defendants   have   appealed   and   assigned   errors. 

The  contention  is  that  the  estate  of  W.  M.  Sneed 
is  not  bound  for  the  subscription,  inasmuch  as  it 
was  ultra  viren^  illegal,  and  void.  There  is  no 
cross   bill    to   recover   back    the   amounts   paid. 

The  railway  company  was  organized  April,  1886, 
under  the  general  incorporation  law  of  1875,  and  on 
the  twenty-fourth  of  May  the  capital  stock  was  fixed 
by   law   at   $27,000,    all   of   which    was   subscribed. 

On  the  sixth  of  January,  1890,  the  directors  of  the 
corporation  passed  a  resolution  increasing  the  stock 
to  .$60,000,  and,  on  March  31,  1891,  the  directors, 
by  resolution,  made  another  increase  of  the  capital 
stock  to  $100,000.  W.  M.  Sneed  subscribed  for 
stock  after  the  increase  from  $27,000  to  $60,000, 
and  was  not  an  original  subscriber.  He  became  a 
director  in  the  company  after  making  his  subscrip- 
tion. The  contention  is  that  the  attempted  increase 
of  stock  from  $27,000  to  $60,000,  and  afterwards 
to  $100,000,  was  illegal,  and  not  binding  upon  the 
subscriber,  because  not  made  in  compliance  with  Ch. 
163,    Acts   of    1883.     Sneed   paid   calls   upon   his   sub> 

• 

scription,  which  was  for  $5,000  in  all,  as  follows: 
April  10,  1891,  $1,000;  May  10,  1891,  $1,000; 
August    3,     1891,     $1,000;     April     19,     1892,     $100:. 
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September  21,  1892,  $175.  The  judgment  rendered 
for  the  balance  is  $2,301.32,  including  interest  upon 
the  unpaid  calls.  The  amount  of  the  judgment  is 
not  questioned  if  there  is  any  liability  whatever, 
but  the  contention  is  that  there  is  no  liability.  The 
subscription  sought  to  be  collected  was  made  April 
1,    1891. 

Under  the  general  incorporation  Act  of  1875,  Ch. 
14:2,  it  is  provided  that  "the  board  of  directors 
may,  at  any  time,  increase  the  capital  stock,  if  the 
necessities  of  the  corporation,  in  their  estimation,  re- 
quire said  increase."  By  the  Act  of  1883,  Ch. 
163,  it  is  provided  that  any  persons  organized  as  a 
corporation  under  a  charter  granted  by  a  chancery 
court  of  this  State,  or  under  the  Acts  of  1875, 
Ch.  142,  approved  March  23,  1875,  which  is  the 
general  Act  of  incorporation,  who  may  desire  to  ^in- 
crease its  capital  stock,  shall  have  the  right  to  do 
so  under  and  in  the  manner  provided  by  the  nine- 
teenth section  of  said  Act  (of  1876).  That  section 
provides,  among  other  things,  that  the  board  of 
directors  shall  copy  the  desired  amendment,  make 
formal  application  to  the  State,  and  have  the  amend- 
ment probated  and  registered,  and  its  registration 
certified  by  the  Secretary  of  State,  under  the  great 
seal  of  the  State,  provisions  similar  to  those  re- 
quired upon  the  original  incorporation.  This  Act 
was  in  force  when  this  increase  of  stock  was  made, 
though  afterward  repealed  by  Acts  of  1893,  Ch. 
146,    Sec.    1. 
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The  tirst  question  presented  is,  What  is  the  eflFect 
of  the  Act  of  1883  upon  the  Act  of  1875?  It  is 
argued  before  us  that  the  Act  of  1883  repeals  the  Act 
of  1875,  so  far  as  it  relates  to  the  manner  in  which 
the  capital  stock  of  a  railroad  may  be  increased, 
and  that  such  repeal  arises  by  implication,  the  power 
to  repeal,  modify,  or  amend  charters,  under  the  Act 
of  1875,  being  expressly  reserved  to  the  Legislature 
under   Sees.    5    and    27    of   that   Act. 

The  only  provision  in  the  Act  of  1875  relating 
to  the  increase  of  capital  stock  of  charters  taken 
out  under  that  Act,  is  found  in  Sec.  6  of  the  Act, 
which  simply  provides,  as  before  stated,  that  ''the 
board  of  directors  may,  at  any  time,  increase  the 
capital  stock  if  the  necessities  of  the  corporation, 
in   their-  estimation,    require   said   increase." 

It  is  true  that  Sec.  19  prescribes  how  the  capital 
stock  shall  be  increased,  but  that  section  applies 
only  to  corporations  theretofore  chartered  by  the 
General  Assembly,  referring  to  such  as,  previous  to 
the  Constitution  of  1870,  had  obtained  their  charters 
under  special  Acts  of  the  General  Assembly,  and 
not  to  such  as  were  provided  for  by  the  general 
law   of    1875. 

The  Act  of  1883,  Ch.  163,  refers  alone  to  char- 
ters granted  by  a  chancery  court,  or  taken  out 
under  the  Act  of  1875,  and  prescribes  that  they 
shall  pursue  the  same  mode  as  prescribed  by  Sec. 
19,  Act  of  1875,  for  charters  granted  by  the  Gen- 
eral  Assembly. 
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We  think  we  need  not,  therefore,  consider  the 
question  of  the  rej^eal  of  the  Act  of  1875  by  the 
Act  of  1883,  as  the  latter  only  prescribes  the  man- 
ner  in  which  the  capital  shall  be  increased,  which 
was  not  prescribed  or  fixed  under  the  Act  of  1875, 
as  to  charters  under  that  Act.  There  is  no  con- 
tention here  that  the  Act  of  1883,  Ch.  163,  has 
been  complied  with  as  to  the  application  and  registra- 
tion required  by  that  Act,  or  by  Sec.  19  of  the 
Act  of  1875,  to  which  it  refers,  and  without  such 
compliance  the  amendment  or  increase  is  void. 
Breiver  v.  Stafe^  7  Lea,  682;  Aiidermti  v.  Railroad^ 
7    Pickle,    44. 

The  question  presented  in  this  case  was  raised  in 
the  case  of  CarUrright  v.  Dickhison^  4  Pickle,  476, 
485-487,  but  was  not  decided,  not  being  necessary 
for  the  disposition  of  that  case,  Cartwright,  the 
protesting  stockholder  in  that  case,  being  a  sub- 
scriber to  the  original  stock  of  the  company,  and 
not   to   the   increased   stock.  * 

The  result  is  that  the  increased  stock  was  illes:al 
and  void,  and  the  subscriber  to  the  increase  stands 
not  in  the  attitude  of  a  stockholder,  but  in  that  of 
a  creilitor,  having  advanced  money  upon  a  void  con- 
tract, and,  having  received  no  consideration  therefor, 
is  entitled  to  recover  the  same  back.  3  Thomp.  on 
Corporations,  Sec.  3691;  Schlerenherg  v.  SteplteiiH^  32 
Mo.  App.,  314;  Nichols  v.  Stephens^  32  Mo.  App., 
330;  Winters  v.  ArmHtrong,  37  Fed.  Rep.,  508.  In 
the     latter     case     Judge     Howell     E.     Jackson     says: 
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**Such  a  subscription  is  impliedly  conditioned  on  the 
subscription  of  the  whole  amount  of  the  proposed 
increase,  and .  on  the  compliance,  by  the  corporation, 
with  all  the  requirements  of  the  statute  necessary  to 
make  the  increased  stock  valid,  and  in  case  of  non- 
compliance with  such  requirements  there  is  a  failure  of 
consideration/^  It  must  be  borne  in  mind,  in  this 
case,  that  no  rights  of  creditors  are  involved.  So  far 
as  the  record  shows,  there  are  no  creditors.  The  evi- 
dence is  that  the  company  has  completed  no  road 
and  incurred  no  liability  now  outstanding,  and  there 
is  evidence  tending  to  show  that  no  scheme  for  op- 
erating any  road  is  now  under  contemplation,  and  it 
is  claimed  that  the  purposes  of  the  organization  have 
been  abandoned,  and  the  time  limited  by  the  city 
for  the  building  of  the  road  expired  in  July,  1896. 
At  any  rate,  the  contest  is  here  solely  upon  the 
right  of  the  corporation  to  collect  the  unpaid  sub- 
scription, not  for  creditors  and  not  for  any  emer- 
gency, but  simply  to  collect  in  an  unpaid  subscription. 

Complainant's  counsel  rely  upon  the  cases  of  PuU- 
man  v.  ZTptcm^  96  U.  S.,  328;  t^tuts  v.  Handly^ 
41  Fed.  Rep.,  531;  Ilandly  v.  Stuts,  139  U.  S., 
417;  Cook  on  Stock  &  Stockholders,  Sec.  288,  as 
holding  that  holders  of  increased  stock  cannot  de- 
fend against  their  subscriptions  by  showing  that  the 
increase  was  irregularly  effected,  and  the  State  alone 
can   raise   that   question. 

The  case  of  Pulhnmi  v.  Uptouy  96  U.  S.,  328, 
was   a   suit   by   an   assignee    in   bankruptcy   on    behalf 
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of  creditors,  and  it  does  not  appear  but  that  the 
stock  in  controversy  was  original  and  not  increased 
stock.  The  cases  of  Handly  v.  Stuts  and  Stuts  v. 
Jlandly  were  controlled  by  the  statute  of  Kentucky, 
which  prohibited  any  person  sued  on  a  contract  with 
a  corporation  from  relying  upon  a  want  of  legal 
organization  of  the  corporation  as  a  defense.  In 
these  cases,  which  are  the  same,  creditors  were  in- 
terested, and  were  trying  to  collect  subscriptions, 
the   corporation   being   insolvent. 

Mr.  Justice  Brown,  in  delivering  the  opinion, 
said  he  had  no  doubt  the  learned  Circuit  Judge  held 
correctly  that  it  was  subsequent  creditors  who  were 
entitled  to  enforce  their  claims  against  the  stockhold- 
ers, since  it  is  only  they  who  could,  by  any  legal 
presumption,  have  trusted  the  company  upon  the 
faith  of  the  increased  stock,  citing  42  Minn.,  327; 
2   Morawetz   on  Corp.,    832,   833;    14    Fed.   Rep.,   12. 

In  Cook  on  Stockholders,  after  stating  under 
what  conditions  a  subscriber  to  irregularly  increased 
stock  may  be  held  liable,  especially  when  creditors 
are  concerned,  says  in  the  latter  part  of  the  sec- 
tion: *'But  a  contrary  rule  prevails  as  regards  es- 
sential steps  in  the  increase.  If  there  is  no  vote 
of  the  stockholders,  as  required  by  statute,  they  are 
not   liable   on   the   stock." 

In  the  cases  of  Schierenberg  v.  Stephejis^  32  Mo. 
App.,  314,  and  Nichoh  v.  Stephens^  32  Mo.  App., 
330,  the  facts  are  substantially  the  same.  The 
plaintiff   had   paid   in   a  call    upon   his   subscription   to 
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increaseil  stock  in  a  national  bank  which  had  not 
l>een  authorized  by  a  vote  of  stockholders  nor  ap- 
proved or  certified  by  the  Comptroller  of  the  Cur- 
rency. It  was  held  that  he  did  not'  thereby  become 
a  stockholder,  and,  upon  the  bank^s  insolvency,  was 
entitled  to  be  treated  as  a  creditor  to  the  amount 
paid  in  by  him,  and  to  have  judgment  against  the 
receiver  for  repayment  of  same  in  due  course  of 
his   administration   of   the   assets. 

But  it  is  said  that  Mr.  Sneed  actively  partici- 
pated in  the  increase  of  stock,  was  a  director  in 
the  company,  and  has  since  paid  the  gi*eater  portion 
of  his  subscription,  and  is  therefore  now  estopped 
to  deny  his  liability  upon  his  subscription.  This 
contention  is  fully  considered  in  the  cases  to  which 
we  have  referred,  and  they  hold  that  the  doctrine 
of  estoppel  can  never  be  invoked  to  confer  corporate 
powers,  which  by  statute  can  only  be  conferred  in 
a  certain  way,  and  the  party's  direct  and  affirmative 
act  could  not  make  an  invalid  act  valid  and  binding. 
If  anyone  has  been  misled  by  false  statements,  rep- 
resentations, or  actions,  they  may  seek  relief  against 
those  misleading  them  as  individuals,  but  not  as 
stockholders,  a  relation  which  neither  they  nor  the 
corporation  could  establish  in  any  other  than  the 
statutory  manner.  Wintei's  v.  Arin^trongy  37  Fed. 
Rep.,  520;  Scovill  v.  Thayer,  105  U.  S.,  143; 
C/tarleatou  v.  Bank,  5  Rich  Law  (N.  S.),  103;  Schie- 
renherg  v.  Stephens,  32  Mo.  App.,  314;  Tiihe  WorJcs 
V.    Machine    Co.,    139    Mass.,    9-11. 
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In  this  case,  no  creditor  has  been  misled  by  the 
increase,  for  there  are  none,  and  neither  the  public 
nor  other  subscribers  are  in  any  way  injured  or  prej- 
udiced, so  far  as  the  record  discloses.  The  increase 
being  unwarranted,  and  improperly  made,  is  illegal 
and  void,  and  the  defendant  has  the  right  to  defend 
against  liability  therefor.  Aiidersan  v.  Railroad^  7 
Pickle,    44;    Cartwy*ight   v.    DicMnHon^   4    Pickle,    476. 

It  will  be  assumed  that  Sneed  expected  the  com- 
pany to  comply  with  the  statute,  so  as  to  make 
the  increase  of  its  stock  legal,  and  his  payments 
into  the  treasury  cannot  be  considered  a  waiver  upon 
his  part  that  such  requirements  would  be  complied 
with.  It  appears  that  no  stock  has  been  issued  to 
him,  or  to  anyone  else,  under  the  increase.  It  does 
not  appear  that  the  company  can  legally  issue  such 
stock.  Certainly  any  one  of  the  original  subscribers 
to  the  $27,000,  which  was  regularly  subscribed, 
could   enjoin   the   issuance   of   the   increased    stock. 

We  are  of  opinion  that  the  estate  of  W.  M. 
Sneed  cannot  be  held  responsible  iii  this  action  for 
the  unpaid  balance  of  subscription  sued  for,  and  the 
decree  of  the  Court  below  is  reversed,  and  bill  dis- 
missed,   at   cost   of   complainants   in    both    Courts. 


OPINION    ON     PETITION     TO    REHEAR. 

Wilkes,   J.      Upon   petition   to  rehear   it   is   urged 
upon    us   that   on    the   original    hearing   the    Court   did 
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not  consider  Sec.  5  of  the  general  incorporation  Act 
of  1875,  which  permits  an  increase  of  capital  stock 
by  by-law.  This  is  true,  from  the  fact  that  Sec. 
5  relates  to  corporations  generally,  while  Sec.  6  re- 
lates to  railway  companies  and  the  increase  of  cap- 
ital stock  by  railways,  and  this  section  is  made  part 
of  the  charter  of  complainant,  and  is  the  law  under 
which  it  was  organized  and  operates.  It  is  also 
called  to  our  attention  that  the  proof  shows  that 
the  corporation  is  in  debt  to  the  extent  of  ten  or 
twelve  thousand  dollars.  This  is  also  true,  but  it 
likewise  appears  that  it  owns  some  tracks  and  real  es- 
tate representing  over  $95,000.  The  bill  does  not 
allege  any  indebtedness  or  the  necessity  of  collecting 
the  subscription  to  pay  debts,  and  no  creditor  ap- 
pears in  the  record  in  any  way  seeking  to  collect 
anything  from  the  company  or  from  W.  M.  Sneed. 
Our  attention  is  also  called  to  the  case  of  Peck 
tfe  McGuffey^  Receiver's^  v.  J.  M.  Elliott^  Jr.^  de- 
cided in  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Tennessee,  on  the  second  of 
March,  1897,  by  Judges  Taft,  Lurton,  and  Sage. 
It  is  insisted  that  this  case  is  in  point,  and  persua- 
sive in  favor  of  the  bmding  obligation  of  this  sub- 
scription. We  have  examined  the  case  critically. 
The  proceeding  was  one  affecting  the  property  of 
the  Southern  Malleable  Iron  Company,  a  manufac- 
turing corporation  chartered  under  the  Acts  of  1875, 
Ch.  142,  Sec.  11,  but  incorrectly  stated  in  the 
opinion   to  be   Ch.    97   of   said    Acts.      The   object   of 
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the  bill  was  to  preserve  the  entity  of  the  property 
as  an  operative  unit  plant,  collect  its  debts,  com- 
plete certain  valuable  contracts,  and  then  sell  the 
property  as  a  whole,  including  its  good  will,  for 
the  satisfaction  of  all  its  debts  according  to  priority 
of  liens.  The  bill  was  brought  by  receivers,  in 
whose  hands  it  had  been  placed  at  the  instance  of 
a  judgment  creditor,  as  an  insolvent  concern,  and 
the  bill  was  essentially  a  bill  to  wind  up  an  insol- 
vent corporation  for  the  benefit  of  its  creditors. 
Elliott,  a  director  and  the  president  of  the  com- 
pany, was  made  a  defendant,  and  it  was  attempted 
to  collect  from  him  a  balance  of  unpaid  subscription, 
upon  the  ground  that  the  insolvency  of  the  com- 
pany and  pressing  of  creditors  rendered  such  action 
necessary.  Elliott,  among  other  grounds,  defended 
upon  his  contention  that  his  subscription  was  to  in- 
creased stock,  which  the  corporation  had  no  power 
to   authorize   or   collect. 

The  provisions  of  Sec.  6  of  the  general  incorpo- 
ration Act  of  1875  were  considered  as  applicable, 
but  not  those  of  Sec.  6,  inasmuch  as  the  corpora- 
tion then  before  the  court  was  not  a  railway,  but 
a  manufacturing  corporation.  The  court  below  held 
that  the  proper  construction  of  Sec.  5,  and  of  the 
Act  referred  to,  was  that  while  the  corporation 
could  fix  its  capital  stock  by  by-law,  yet,  when 
once  fixed,  it  must  remain  fixed,  and  could  not  be 
either  increased  or  diminished  by  a  subsequent  by- 
law.      The   provision   of    Sec.    5   is    substantially   that 
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**the  corporation  may,  by  by-laws,  make  regulations 
concerning  the  subscription  for  or  transfer  of  stock, 
fix  upon  the  amount  of  capital  to  be  invested  in 
the  enterprise,  the  division  of  the  same  into  shares, 
the  time  required  for  payment  thereof  by  subscrib- 
ers for  stock,  the  amount  to  be  called  for  at  any 
one  time."  There  is  no  special  provision  as  to  the 
increase  of  the  capital  stock  of  a  manufacturing  cor- 
poration chartered  under  Sec.  11  of  the  Act,  as 
there  is  of  a  railway  corporation  chartered  under 
Sec.  6  of  the  same  Act.  The  question  considered 
in  the  case  was  whether  such  manufacturing  corpo- 
ration had  power  to  increase  its  capital  after  it  had 
once  been  fixed  by  by-law.  The  conclusion  reached 
in  the  case  was  that  when  the  corporation  has  the 
power  by  by-law  to  fix  its  capital,  it  may,  by  the 
same  means,  increase  its  capital,  and  that  the  Act 
of  March  27,  1883,  Ch.  163,  did  not  take  away 
this  power.  But  that  case  does  not  pass  upon  the 
manner  of  making  the  increase  effective,  except  that 
it  may  be  done  by  by-law,  or,  as  elsewhere  stated, 
by  a  resolution  of  the  members  of  the  incorporation, 
but  it  does  not  refer  to  the  provisions  of  Sec.  19, 
which  provides  that  the  directors  shall  copy  the  de- 
sired amendment,  make  formal  application  to  the 
State,  have  the  amendment  probated  and  registered, 
and  the  registration  certified  by  the  Secretary  of 
State,  under  the  great  seal  of  State.  This  we  hold 
to.  have  been  the  necessary  ceremony  to  be  per- 
formed  in  order   to  make  the  increase  of   stock   valid 
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and  effectual  under  that  Act,  and  so  long  as  it  re- 
mained in  force,  if  we  concede  that  it  might  be  au- 
thorized by  by-law  or  resolution.  In  other  words, 
although  the  power  to  increase  by  by-law  or  reso- 
lution may  have  existed  under  the  Acts  of  1875, 
Ch.  142,  still  it  must  be  exercised  according  to  the 
provisions  of  the  Acts  of  1883,  Ch.  163,  and  in  the 
manner  there  prescribed,  while  said  Act  was  in  force. 
The  requirements  of  the  Acts  of  1883,  Ch.  163,  not 
having  been  complied  with,  the  increase  was  not 
validly  made,  even  if  we  concede  that  it  might  be 
changed   after    being   once   fixed. 

The   petition   to   rehear   is   therefore  dismissed. 
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Kembert   V.  Edmondson. 

{Jackson.       April    26,    1897.) 

Statute  of  Limitations.     Piinyity  of  successive  possessors, 

A  parol  bargain  and  sale  of  the  possession  of  premiseSf  held  by 
actual  adverse  possession,  followed  by  delivery  thereof,  will 
give  rise  to  such  privity  of  possession  between  such  successive 
occupants  as  will  permit  the  last  one  to  tack  the  possession  of 
his  predecessor  to  his,  so  as  to  make  a  continuous  adverse  pos- 
session for  the  time  required  by  the  statute  to  confer  a  posses- 
sory right  or  perfect  the  title. 

Cases  cited  and  approved:  Marr  v.  Gilliam,  1  Ck>ld.,  491;  Erck  v. 
Church,  87  Tenn.,  575. 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County, 
Jno.    L.    T.    Sneed,    Ch. 

E.   Levy   for   Rembert. 

Jno.    p.    Edmondson   for   Eklmondson. 

McAlister,  J.  This  is  an  action  of  ejectment 
to  recover  possession  of  a  small  strip  of  land  front- 
ing six  feet  on  Talbot  Street,  in  the  city  of  Mem- 
phis, and  running  back  fifty  feet.  The  Chancellor 
decreed  in  favor  of  the  defendant,  Edmondson.  Com- 
plainant appealed,    and   has   assigned   errors. 
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The  strip  in  controversy  was  part  of  a  lot,  75 
by  100  feet,  bought  in  1859  by  Mrs.  Rembert,  the 
ancestor  of  complainants.  Mrs.  Kembert  subdivided 
her  lotv  and,  on  the  fifth  of  February,  1866,  sold 
and  conveyed  to  Mrs.  Julia  Heppeck  60  by  94  feet, 
thus  leaving  6  feet  by  50  feet  in  the  rear  of  the 
lot,  which  Mrs.  Rembert  designated  as  an  alley. 
Shortly  thereafter,  Mrs.  Rembert  sold  the  remaining 
twenty-five  feet  of  her  original  purchase  to  Julia 
Mason,  describing  this  lot  as  fronting  twenty-five 
feet  and  running  back  one  hundred  feet.  On  the 
seventeenth  of  January,  1891,  Julia  Mason  sold  and 
conveyed  her  twenty-five  feet  purchased  from  Mrs. 
Rembert  to  Julia  Heppeck,  and  in  her  deed  this 
clause  appears,  to  wit:  '*With  the  right  to  an  alley 
six  feet  wide  to  Talbot  Street,  along  the  west  line 
of  Julia   Heppeck' s   lot.'' 

It  will  thus  be  seen  that  Mrs.  Heppeck  had  ac- 
quired and  held  possession  of  the  entire  lot  owned 
by  Mrs.  Rembert,  ancestor  of  complainants,  prior 
to  1866,  including  the  6  feet  by  50  feet  designated 
and  known  as  an  alley.  Mrs.  Heppeck  died  in 
1887,  leaving  brothers  and  sisters  as  her  heirs  at 
law.  On  April  20,  1881,  and  March  30,  1883, 
these  brothers  and  sisters  joined  in  deeds  conveying 
their  interests  to  one  Sarah  Lew,  who  was  also  a 
sister  of  Mrs.  Heppeck.  These  deeds  were  war- 
ranty deeds,  and  conveyed  title  to  75  by  100  feet, 
which  included  the  strip  in  controversy.  In  these 
deeds    no    mention    was    made    of    this    strip    as    an 
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alley,  and  the  record  shows  that  prior  to  this  time 
the  use  of  the  strip  as  an  alley  had  been  abandoned, 
and   was   under   inclosure. 

It  further  appears  that  in  Mrfrch,  1887,  Mrs. 
Levy  sold  and  conveyed  to  Mrs.  John  P.  Edmondson 
the  lot  on  the  corner  of  Main  and  Talbot  Streets, 
but  described  it  as  fronting  fifty  feet  on  Main  Street 
and  running  back  ninety-four  feet.  It  appears  from 
the  record  that  this  trade  was  negotiated  by  David 
Gensberger,  brother  of  Mrs.  Levy,  and  by  James 
F.  Graham,  who  represented  his  sister,  Mrs.  Ed- 
mondson, at  that  time  Miss  Graham.  It  appears 
that  at  the  time  of  this  trade  the  strip  of  six  feet 
in  controversy  was  the  subject  of  negotiation  be- 
tween the  respective  agents  of  the  owners.  In  this 
interview  Gensberger  represented  that  his  sister,  Mrs. 
Gensberger,  had  title  to  50  by  94  feet,  but  that 
one  hundred  feet  were  within  the  inclosure;  that  his 
sister  had  no  title  to  the  six  feet,  but  had  the  use 
of  it,  and  had  had  it  inclosed  for  a  number  of 
years;  and  that  while  Mrs.  Levy  would  not  make  a 
title  to  the  six  feet,  that  whatever  interest  she  had 
in  the  six  feet  by  right  of  possession  went  with  the 
property.  At  the  time  Miss  Graham  purchased,  the 
strip  in  controversy  was  under  inclosure  with  the 
lot,  and  when  Miss  Graham  was  put  in  possession 
of  the  lot  50  by  94  feet,  she  was  also  put  in  pos- 
session of  the  strip  6  by  50  feet.  It  will  thus  be 
seen  that  Miss  Graham  acquired  no  title  by  the  deed 
to   the   six    feet    in   controversy.       As   already    stated, 
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it   was   not    embraced    in    the   deed,    although    it   was 
inside   of   the   inclosure. 

It  further  appears  that  at  the  date  of  the  filing 
of  this  bill  Miss  Graham  had  not  been  in  possession 
of  the  strip  for  seven  years,  so  as  to  acquire  a  pos- 
sessory right  under  the  second  section  of  the  Act 
of  1819.  If,  however,  she  is  permitted  to  connect 
her  possession  with  that  of  her  vendor,  Mrs.  Sarah 
Levy,    her   jx)ssessory   right   is   fully    made   out. 

In  the  case  of  3fa)r  v.  Gilliam^  1  Cold.,  491, 
this  Court  held,  viz.:  *' Separate  successive  disseizins 
do  not  aid  one  another  where  several  persons  suc- 
cessively enter  on  land  as  disseizors,  without  any 
conveyance  from  one  to  another,  or  any  privity  of 
estate  between  them  other  than  that  derived  from 
the  mere  possession  of  the  estate.  Their  several 
consecutive  possessions  cannot  be  tacked  on  so  as  to 
make  a  continuity  of  disseizins  of  sufficient  length 
of  time  to  bar  the  true  owners  of  their  right  of 
entry." 

In  the  later  case  of  Erck  v.  Churchy  87  Tenn., 
575,  this  Court,  in  a  very  able  opinion  by  Judge 
Dickinson,  reaffirmed  the  rule,  and  held,  viz.:  ''There 
must  be  a  privity  of  estate  connecting  the  successive 
possessions,  and  a  transfer  of  the  possessory  right, 
by  grant,  inheritance,  devise  or  contract,  verbal  or 
written."'  The  Court  approves  the  rule  on  this  sub- 
ject laid  down  in  Wait's  Actions  and  Defenses,  viz.: 
''Where  there  are  several  successive  adverse  occu- 
pants  of   real    property,    the    last    one    may   tack   the 
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possession  of  his  predecessor  to  his  so  as  to  make 
a  continuous  adverse  possession  for  the  time  required 
by  the  statute,  provided  there  is  a  privity  of  pos- 
session between  such  occupants,  and  in  case  of  an 
actual  adverse  possession,  such  privity  arises  from 
a  parol  bargain  and  sale  of  the  possession  of  the 
premises,  followed  by  delivery  thereof,  as  well  as 
by  a  formal  conveyance  from  one  occupant  to  an- 
other." 

We  think  these  principles  are  conclusive  of  this 
case.  The  verbal  contract  between  Mr.  Gensberger, 
the  agent  of  Mrs.  Levy,  and  James  F.  Graham,  the 
agent  of  Miss  Graham,  at  the  time  the  trade  for 
the  lot  was  concluded,  that  whatever  possession  Mrs. 
Levy  had  of  the  six  foot  strip  should  go  with  the 
lot,  established  such  a  privity  of  possession,  in  re- 
spect to  this  strip,  between  Miss  Graham  and  her 
vendor,  Mrs.  Levy,  as  that  their  successive  posses- 
sions may  be  connected  so  as  to  make  out  the  bai' 
of   the   statute. 

The   decree   of   the   Chancellor   is   affirmed. 
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Judge  v,  Jones. 

{JacJcso7i.      April    26,    1897.) 

Mortgages  and  Deeds  of  Trust.     Passea  after-acquired  property, 
when, 

A  deed  of  trust,  conveying*  a  crop  and  *'all  tools,  gearing,  and 
implements  of  whatever  kind  used,  or  to  be  used,  in  making 
or  gathering  said  crop,  including  wagons  of  whatever  kind,*' 
to  secure  an  existing  debt,  and  also  **  money  and  supplies  to 
be  advanced,"  is  valid  and  effectual  to  pass  a  wagon  and  har- 
ness advanced  six  months  later  for  use  in  g^athering  crop. 

Cases  cited  and  approved:  McCarty  u.  Blevms,  5  Yer.,  195;  Ted- 
ford  V,  Wilson,  3  Head,  313;  Watkins  v.  VVyatt,  9  Bax.,  250; 
1  Hare,  549;  72  Mo.,  179;  48  Miss.,  513;  50  Miss.,  396;  13  Wall., 
363. 


FROM     SHELBY. 


Appeal    in    error    from    Second    Circuit    Court    of 
Shelby   County.      J.    S.    Galloway,    J. 


St.    John    Waddell   for   Judge. 


Hancock   &   Poston   for   Jones. 


McAlister,  J.  Action  of  replevin  to  recover 
wagon  and  harness  valued  at  forty  dollars.  Judg- 
ment in  favor  of  defendant.  Plaintiff  appealed,  and 
has   assigned    errors. 
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The  defendant,  Jones,  it  appears,  was  a  farmer, 
and,  desiring  to  secure  his  merchants,  Thomas  F. 
Duffin  &  Co.,  of  Memphis,  the  payment  of  a  debt 
he  then  owed  them,  and  also  to  secure  them  for 
nione}''  and  supplies  to  be  advanced,  did,  on  March 
9,  1S95,  convey  to  the  plaintiff,  Judge,  as  trustee 
for  said  Duffin  &  Co.,  his  crops  of  1895,  and  cer- 
tain live  stock,  farming  implements,  wagons,  etc. 
The  deed  of  trust  contained  this  clause,  to  wit: 
"Also  all  tools,  gearing,  and  implements  of  what- 
ever kind  used  and  to  be  used  in  making  and 
gathering  said  crops,  including  wagons  of  whatever 
kind,"    etc. 

About  six  months  after  this  trust  deed  was  ex- 
ecuted, Jones,  the  mortgagor,  applied  to  the  said 
Duffin  &  Co.  to  purchase  for  him  a  wagon  and 
harness  with  which  to  gather  the  crops  included  in 
the  trust  deed,  and,  thereupon,  said  firm  did  pur- 
chase for  him  a  wagon  and  harness,  at  an  outlay 
of  sixty  dollars.  This  amount  was  charged  to  Jones 
on  his  indebtedness  secured  by  the  trust  deed.  Jones 
having  made  default  in  paying  the  debt  so  secured, 
Judge,  the  trustee,  brought  this  action  of  replevin 
to  recover  the  possession  of  the  wagon  and  harness, 
insisting  that  it  was  embraced  in  the  clause  of  the 
trust  d^ed  which  conveyed  *'all  tools,  gearing,  and 
implements  of  whatever  kind  used  and  to  be  used 
in  making  and  gathering  said  crops,  including  wagons 
of   whatever   kind." 

The   only    question    we    are    called    upon   to   deter- 
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mine,  is  whether  this  wagon  and  harness — after  ac- 
quired proi)erty — is  covered  by  the  trust  deed.  The 
Circuit  Judge  instructed  the  jury  that  if  they  found, 
from  the  evidence,  that  appellee  did  not  own  the 
wagon  and  harness  at  the  time  he  gave  the  trust 
deed,  and  that  Duffin  &  Co.  did  not  retain  the  title 
when  they  bought  them  for  Jones,  the}'  should  find 
a    verdict   for   Jones. 

In  this  we  think  there  was  error.  It  is  now- 
well  settled  that  a  valid  mortgage  may  be  made  of 
property  not  in  existence  at  the  date  of  the  mort- 
gage, so  as  to  operate  and  attach  to  it  so  soon  as 
it  comes  into  existence,  and  make  it  an  effective 
security  for  the  debts  provided  for  in  the  mortgage. 
15  Am.  &  Eng.  Enc.  L.,  p.  749,  and  authorities 
there  cited.  Accordingly,  it  has  been  held  that  a 
mortgage  of  the  future  increase  of  live  stock  is  valid. 
McCarthy  v.  Blemmi^  5  Yer.,  p.  195;  54  Am.  Rep., 
576.  Also  the  future  cargo  of  a  vessel.  Lungston 
V.  ITorton^  1  Hare,  549.  Also  the  future  rolling 
stock  of  a  railroad.  N,  O,  R,  R,  Co.  v.  Miller^ 
12  Wallace,  IT.  S.,  362.  Also  the  furniture  to  be 
placed  in  a  hotel  in  the  future.  Wright  v.  Bircher^ 
72  Mo.,  179.  Also  the  mules  that  in  the  future 
may  be  bought  and  placed  on  a  certain  plantation. 
Sillfrs  V.  Lester^  48  Miss.,  513.  Also  the  crops 
yet  to  be  grown  on  certain  soil.  Cayce  v.  Stovafly 
50  Miss.,  396;  Jones  on  Chattel  Mortgages,  Sec.  174; 
Litt/e   Rod'    Railroad    v.    Page,    35    Ark.,.  304;    Ted- 
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Ji>?'d  V.   WilsoTij    3    Head,    312;    Watklns  v.    Wyatt^    9 
Bax.,    250. 

The  result  is,  the  judgment  of  the  Circuit  Judge 
is  reversed,  and  judgment  will  be  entered  here  in 
favor  of  the  plaintiff,  for  the  possession  of  the 
wagon   and   harness. 
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Porter  v.   Duke. 
{Jackson,      April    28,    1897.) 

MoRTGAQBS  AND  DsEDS  OP  Tbust.     Rights  ^of  judgment  creditont 
seeking  foreclosure, 

A  judgment  creditor  who  seeks  to  foreclose  a  chattel  mortgage 
of  his  debtor,  and  subject  the  surplus,  without  impounding 
the  property  or  obtaining  receiver  or  injunction,  cannot  obtain 
relief  upon  the  mere  showing  that  the  property  was  sold, 
pending  the  litigation,  at  private  sale,  as  authorized  by  the 
mortgage,  when  no  surplus  was  realized  and  it  is  not  shown 
that  the  sale  was  fraudulent,  or  that  the  property  was  sacri- 
ficed, or  that  it  did  not  bring  its  full  value. 


FROM     TIPTON. 


Appeal    from   Chancery   Court   of    Tipton    County. 
John   S.  Cooper,  Ch. 

J.  C.   BoALES   for   Porter. 

Smitheal  &   Baptist   for   Duke. 


Wilkes,  J.  Complainants  claim  to  be  judgment 
creditors  of  defendant,  W.  K.  Tucker,  in  the  sum 
of  $495.48  and  costs,  and  that  they  have  had  exe- 
cution  issued   and   returned   nulla   hon^. 

The  bill  stating;  these  facts  is  filed  to  foreclose 
a  trust  deed  for  the  benefit  of  defendant,  Duke  (doing 
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business  under  the  name  and  style  of  F.  D.  Martin 
&  Co.),  upon  a  considerable  amount  *  of  personal 
property,  live  stock,  farming  implements,  and  grow- 
ing crops,  the  latter  not  ready  for  market  at  the 
time  the  bill  was  filed.  A  discovery,  in  aid  of  the 
bill,  was  asked,  as  to  the  amount  due  from  Tucker 
to  Duke,  the  amount  of  property  covered  by  the 
deed  of  trust,  especially  the  crops,  and  other  mat- 
ters  not   now   material   to   mention. 

While  there  is  an  alleviation  that  the  trust  deed 
was  executed  to  hinder,  delay,  and  defraud  defend- 
ant Tucker's  creditors,  the  relief  actively  pressed  in 
the  cause  is  to  have  the  deed  of  trust  foreclosed, 
under  the  orders  of  the  Court,  and  the  surplus  ap- 
plied to  complainants'  debts,  and  not  to  set  the  deed 
aside.  No  exception  was  taken  to  the  double  aspect 
of  the  bill.  A  receiver  was  prayed  for  in  the  bill, 
but  the  application  was  not  further  pressed  and  none 
was  appointed.  No  injunction  was  asked  to  restrain 
the  execution  of  the  trust,  except  under  orders  of 
the  Court,  and  none  was  granted.  Defendants,  Duke 
and  Tucker,  as  well  as  the  trustee,  Nowell,  answered 
the  bill,  insisting  on  the  good  faith  of  the  trust 
deed,  but  did  not  make  a  full  disclosure  of  the  prop- 
erty, especially  crops  covered  by  it.  The  answers 
were  excepted  to  for  insuflSciency,  and,  by  agree- 
ment, amended  answers  were  afterwards  filed.  These 
amended  answers  purport  to  set  out  in  full  the  dif- 
ferent items  of  property,  crops,  etc.,  covered  by  the 
deed   of   trust.       In    his   original   answer,    Duke   signi- 
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fied  his  willingiress  to  have  the  deed  of  trust  fore- 
closed^ under  the  orders  of  the  Court,  but  in  his 
amended  answer  he  states  that  after  his  original  an- 
swer was  filed,  and  pending  the  suit,  the  property 
had  been  sold  to  the  defendant,  Tucker,  the  original 
debtor,  under  the  provisions  of  the  trust,  and  there 
had  been  realized  therefrom  the  sum  of  $666.30, 
which  he  had  credited  upon  his  debt  of  $1,049.72. 
Whether  this  sale  was  made  privately  or  publicly 
does  not  appear.  The  prices  brought  by  each  item 
are  given,  but  it  is  not  alleged  that  they  were  full 
and  fair  prices  for  the  articles  sold,  and  no  proof 
is  offered  by  either  party  upon  this  point.  The 
exact  date  of  the  sale  is  not  given,  but  it  was  made 
before  the  filing  of  the  amended  answer  and  after 
the  original  had  been  filed,  consenting,  on  the  part 
of  Duke,  that  the  deed  of  trust  might  Ije  foreclosed 
by  the  Court,  and  under  the  decrees  in  the  cause. 
The  cause  was  heard  upon  the  pleadings  and  exhibits, 
no   proof   having    been   taken    by   either   side. 

The  Chancellor  granted  complainants  decree  for 
their  debt  against  Tucker,  but  refused  any  relief 
against  Duke,  and,  as  to  him,  dismissed  the  bill. 
Complainants  have  api:)ealed,  and  assigned  errors. 
These  are,  in.  su1)stance,  that  complainants  should 
have  been  given  an  order  of  reference  to  ascertain 
the  actual  amount  due  to  Duke,  and  that  the  trust 
deed  should  have  been  foreclosed  under  the  orders 
of  Court,  and  not  privately,  or  out  of  Court,  and 
all    proj>er   accounts   stated,    and    the   surplus    proceeds 
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applied  to  their  debt.  The  trust  deed  provides  that 
the  sale  may  be  made  privately,  if  the  parties  to 
it  agree,  otherwise  the  sale  shall  be  public.  De- 
fendant Tucker  admits  that  complainants  have  judg- 
ment against  him  as  alleged,  and  have  had  execu- 
tions returned  ?iul/a  bo7ia,  and  that  he  is  insolvent. 
Defendant  Duke,  and  Nowell,  the  trustee,  do  not 
admit  the  judgment,  return  of  execution,  or  insol- 
vency of  Tucker.  The  record  in  this  aspect  pre- 
sents a  question  of  doubt  whether  complainants  have 
any  status  in  Court  to  ask  the  relief  prayed.  But, 
without  passing  on  this  question,  the  case  as  pre- 
sented is  one  where  the  complainant  has  not  im- 
pounded the  property,  has  had  no  receiver  appointed, 
and  has  had  no  injunction  granted  to  restrain  a  sale 
out  of  Court.  The  sale  has  been  made  under  the 
authority  of  the  trust,  at  least  by  the  tacit  assent 
of  the  parties,  and  it  is  not  shown  that  the  sale 
was  fraudulent,  or  that  the  property  was  sacrificed, 
or  that  it  did  not  bring  its  full  value.  There  being 
no  surplus  disclosed  by  the  answers  and  report  of 
sale  as  made,  and  the  latter  not  being  attacked  b}'- 
any  proof,  the  complainant  can  have  no  relief 
further  than  was  granted  by  the  Chancellor,  and  his 
decree  is  affirmed  with  costs.  Complainant  acquired 
no  lien  upon  the  property  that  could  interfere  with 
the  rights  of  Duke,  and  his  lien  would  be  effectual 
only  as  to  the  surplus,  and  there  does  not  appear 
to   be   any   surplus. 
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Knights   of   Pythias  v.  Cogbill. 


{Jackson.       April    28,    1897.) 


1.  Life  Insubancb.     ApplUxinVs  duty  of  disclosure* 

An  applicant  for  life  insurance,  though  warranting  the  truth  of 
statements  and  answers  made  to  the  medical  examiner,  is  not 
required  to  know  and  state  in  his  application,  with  absolute 
certainty,  his  real  physical  condition  and  predisposition  to 
different  diseases,  but  it  is  sufficient  if  he  in  good  faith  dis- 
closes fully  and  truthfully  all  that  he  knows  about  his  past 
and  present  health.    (Post,  PP-  29-33.) 

Cases  cited  and  approved:  Rosenfeld  i;.  Knights  of  Pythias,  92 
Tenn.,  508. 

2.  Same.    Policytiot  avoided  on  account  of  medical  examhiation  by 

unauttwrized  physician. 

An  insurance  company  cannot,  after  the  death  of  an  insured,  re- 
pudiate the  contract  on  the  ground  that  it  was  based  on  the 
examination  of  a  physician  not  authorized  to  make  it,  if  the 
examination  was  honestly  and  fairly  made  and  had  been  pre- 
viously ratified  by  the  company.     (Post^  pp.  33,  34. ) 

3.  Same.     Medical  examhier  is  agent  of  company. 

A  physician  who  acts  as  medical  examiner  for  an  insurance  com- 
pany which  accepts  or  ratifies  his  examination,  will  be  re- 
garded as  the  agent  of  the  company  instead  of  the  insured  in 
making  such  examination,  although  the  '  application  recites 
that  he  shall  be  held  to  be  the  agent  of  the  applicant.  (Post, 
pp.  34,  35.) 

4.  Same.     Omission  of  applicant  to  m4nUlo7i  dlsetises  does  not  av*Ad 

policy,  wlien. 

The  omission  of  an  applicant  for  insurance,  made  without  fraud- 
ulent purpose,  to  mention  a  disease,  which  does  not  directly  or 
indirectly  cause  or  contribute  to  his  death,  does  not  avoid  the 
policy,  especially  when  no  direct  or  specific  inquiry  is  made 
about  the  particular  disease.  In  the  absence  of  specific  and 
direct  inquiries,  the  applicant  need  not  disclose  every  slight 
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and  temporary  illness,  but  only  those  more  serious  attacks 
which  have,  in  some  degree,  affected  unfavorably  his  general 
health  or  constitution.     {Post,  pp.  35-3^.) 

Cases  cited  and  approved:  Rand  v.  Life  Assurance  Co.,  97  Tenn., 
291;  Insurance  Co.  v.  Lauderdale,  94  Tenn.,  642;  K.  of  P.  v. 
Rosenfeld,  92  Tenn.,  508;  13  Wall.,  230;  112  U.  S.,  250. 

5.  Same.     Same. 

An  insurance  policy  is  not  rendered  void  by  the  failure  of  the 
insured  to  specifically  state  in  his  application  that  he  had  pre- 
viously had  a  certain  disease,  where  the  after  affects  of  such 
disease  are  stated,  and  the  medical  examiner  knew  that  he 
had  had  such  disease.     {Post,,  pp.  37,  38.) 


FROM    SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

TuRLEY  &  Wright  and  Moore  &  Wells  for 
Knights   of   Pythias. 

James   M.    Greer   for   Cogbill. 

Caldwell,  J.  On  September  19,  1893,  the  En- 
dowment Rank,  Knights  of  Pythias,  issued  to  Edmond 
T.  Cogbill,  of  LaGrange,  Tenn.,  a  benefit  certificate 
for  three  thousand  dollars,  payable  to  his  wife,  Sal- 
lie  J.  Cogbill.  The  assured  died  March  16,  1894, 
and  his  widow,  as  beneficiary,  commenced  this  action 
in  October,  1895,  to  collect  the  certificate.  In  de- 
fense, it  was  pleaded   that   the  insurance  was   procured 
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by  false  representations  and  fraudulent  conceal  mente 
on  the  part  of  the  deceased  in  regard  to  his  health. 
The  plaintiff  obtained  verdict  and  judgment  for  three 
thousand  four  hundred  and  fifty  dollars,  principal 
and   interest,    and    the   defendant   appealed   in   error. 

In  Cogbill's  application,  which  was  made  Septem- 
ber 4,  1893,  appear  the  following  questions  and 
answers,  viz.:  ^^  Que^stio?t.  Are  you  now  in  good 
health  ?  ^1/^^.  Yes.  QueJi,  Have  you  consulted  a 
physician  in  the  last  five  years  ?  Ans,  Yes.  Qties. 
When,  and  for  what  diseases^  A7is,  In  1888  I  had 
bilious  fever.  Que^^,  Give  the  name  and  residence  of 
such  physician.  AnJi,  Dr.  Webb,  Colliersville,  Tenn. 
Ques.  Give  the  name  and  residence  of  your  medical 
adviser.       A?} ft.   Dr.    Jones,    LaGrange,    Tenn." 

Subse(iuent  questions  enumerated  numerous  physical 
diseases,  not  including  lagrippe,  and  of  them  the 
applicant  replied,  that  he  had  been  afiiicted  with 
'*  catarrhal  sore  throat"  and  *' external  piles"  only. 
Finally,  he  was  asked:  ''Have  you  had  any  illness 
or  injury  other  than  as  stated  by  you"  already? 
And  to  that  question,  he  answered  ''No."  The  same 
{)erson  (Dr.  Jones)  named  by  the  applicant  as  his 
"medical  adviser,"  propounded  the  questions  as  "med- 
ical examiner,"  and,  on  the  same  sheet  of  paper, 
made  a  detailed  certificate,  in  which  he  said:  "The 
applicant  has  a  catarrhal  condition  of  throat  and  nose, 
mild  form,"  and  that  he  has  had  no  other  "disease 
or  disorder    which    affects    his    present    health." 

In    the   printed    portion   of    the    application    it    was 
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stipulated  that  the  ^  ^  statements  and  answers  made  to 
the  medical  examiner  are  warranted  to  be  true,"  and 
that  the  medical  examiner  **  shall  be  held  to  be  the 
agent  of  the  applicant  as  to  all  answers  and  state- 
ments'' made  by  the  latter.  The  application  and 
the  medical  examiner's  certificate  went  into  the  hands 
of  the  medical  examiner  in  chief,  and  he,  relying 
upon  the  information  therein  contained,  recommended 
that  Cogbill  be  accepted  as  a  member  of  Section  No. 
187(>,  which  was  done,  and  the  benefit  certificate  issued. 

After  her  husband's  decease,  Mrs.  Cogbill,  the 
beneficiary,  made  out  a  certificate  of  death  and  claim 
of  insurance,  in  which  occur  the  questions  and  an- 
swers following:  ^' Ques.  Place  and  date  of  death? 
Ann.  Eddy,  Texas,  March  16,  1894:.  Ques.  Cause 
of  death  ?  Aiih.  Laryngitis.  Ques.  When  did  health 
of  deceased  first  begin  to  be  affected?  Aim,  Jan- 
uary, 1893,  after  an  attack  of  lagrippe.  Ques. 
Duration  of  last  illness?  Aiia.  He  was  not  able  to 
attend  to  his  business  after  January  1,  1894 — ten 
weeks.  Ques,  Had  the  deceased  any  previous  disease, 
and,  if  so,  when  and  what  was  the  nature  and  du- 
ration of  same?  Ann,  Nothing  more  than  catarrhal 
trouble." 

Lagrippe  was  not  mentioned  by  question  or  an- 
swer in  the  application  or  the  medical  examiner's 
certificate,  but  was  spoken  of  first  in  the  widow's 
proof  of  death.  At  the  trial  it  was  shown,  con- 
clusively, that  the  applicant  did  have  the  disease 
for   a    short    time   in    January,    1893,    though    not   in 
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such  form  as  to  require  medical  attention,  and  that 
it  wafe  followed  by  sore  throaty  for  which  Dr.  Jones 
made  three  prescriptions,  two  in  February  and  one 
in    March,    1893. 

CogbilPs  failure  to  disclose  these  facts  in  his  ap- 
plication, and  his  statement  therein  that  he  had  suf- 
fered no  '^illness  or  injury"  other  than  '* bilious 
fever,"  "catarrhal  sore  throat,"  and  ''external 
piles,"  were  pleaded  as  a  bar  to  the  action,  the 
contention  being  that  such  failure  was  a  fraudulent 
concealment,  and  such  statement  a  false  representa- 
tion  of    matters    material   to   the   risk. 

Though  asked  to  name  all  diseases  with  which  he 
had  been  afflicted  in  the  last  five  years,  and  to  give 
the  name  and  residence  of  physicians  consulted  about 
them,  the  applicant  did  not  say  he  had  catarrhal 
sore  throat,  or  that  he  had  consulted  a  physician 
about  it.  These  omissions,  it  was  suggested  in  be- 
half of  the  widow,  were  justified  by  the  fact  that 
the  medical  examiner.  Dr.  Jones,  who  propounded 
the  questions  to  the  applicant,  already  had  the  in- 
formation, being  himself  the  physician  consulted. 
The  same  suggestion  was  made  in  regard  to  the 
applicant's  failure  to  state  that  he  had  lagrippe  in 
1893;  and,  as  to  the  latter,  it  was  suggested,  ad- 
ditionally, that  such  failure  could  not  be  fatal,  since 
lagrippe  was  not  mentioned  in  any  of  the  numer- 
ous  questions   asked. 

In  reply,  it  was  contended,  on  the  other  side, 
that   the   general   questions    propounded    to   the    appli- 
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cant  called  for  a  disclosure  of  all  diseases,  lagrippe 
among  the  rest,  with  which  he  had  been  aflBiicted, 
and  that  the  knowledge  of  the  medical  *  examiner 
could  in  no  event  be  imputed  to  the  Endowment 
Rank,  because  he  was  the  agent  of  the  applicant 
alone  as  to  all  statements  and  answers  made  in  the 
application. 

The  trial  Judge  rightly  instructed  the  jury  to 
the  effect  that  Cogbill  was  not  bound,  at  the  \^vi\ 
of  the  l)eneficiary,  to  know,  and  to  state  in  his 
application,  with  absolute  certainty  his  real  physical 
condition  and  predisposition  to  one  disease  or  another 
{Ronenfeld  v.  KnujhU  of  Pythian^  92  Tenn.,  508); 
but  was  required,  in  the  utmost  good  faith,  to  dis- 
close fully  and  truthfully  all  that  he  knew  about 
his  health,  past  and  present.  In  the  same  connec- 
tion, the  Court  further  said,  in  substance,  that  it 
was  incumbent  on  the  Endowment  Rank  to  honestly 
and  fairly  advise  each  applicant,  by  plain  questions, 
what  information  he  was  expected  to  impart,  and  to 
carry  out,  in  the  utmost  good  faith,  any  contract 
honestly  and  fairly  made  with  him;  and  that  it 
could  not,  after  his  death,  rej)udiate  the  contract 
upon  the  ground  that  it  was  based  on  the  examina- 
tion of  a  physician  not  authorized  to  make  it,  if, 
in  fact,  the  examination  was  honestly  and  fairly 
made,  and  had  been  previously  ratified.  Undoubt- 
edly, the  instruction,  as  it  appears  in  the  record, 
was  greatly  lacking  in  precision,  and  is  subject  to 
adverse   criticism    for    that    reason,    vet    it    is    believed 
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that  the  foregoing  .sentence  correctly  expresses  the 
meaning  intended  to  he  conveyed  to  the  jury;  and, 
so  interpreted,  the  instruction  was  pertinent  and 
sound. 

Referring  again  to  the  examination  of  the  appli- 
cant, and  the  agency  of  Dr.  Jones  in  making  it, 
the  Court  further  said  to  the  jury:  ''If  you  find, 
from  the  evidence,  that  Dr.  J.  W.  Jones  was  the 
medical  examiner  who  examined  E.  T.  (>ogbill,  who 
was  at  the  time  the  medical  adviser  of  said  Cogbill, 
and  had  been  for  more  than  a  year  previous  to  his 
application  for  membership  in  the  Endowment  Rank 
of  Knights  of  Pythias,  and  you  find  that  his  work, 
as  medical  examiner  for  them,  was  accepted  or  rat- 
ified by  them,  then  he  was  their  representative. '■ 
Stripped  of  obvaous  surplusage,  this  instruction  an- 
nounces the  single  and  axiomatic  proposition  that  Dr. 
Jones  was  to  be  regarded  as  the  agrent  of  the  En- 
dowment  Rank  in  examining  Cogbill,  if,  in  doing 
that,  he  acted  as  medical  examiner  for  the  Endow- 
ment Rank,  and  it  accepted  or  ratified  his  examina- 
tion. The  soundness  and  applicability  of  this  prop- 
osition is  not  impaired,  in  this  case,  by  the  recita- 
tion in  the  application  that  the  medical  examiner 
"shall  l)e  held  to  be  the  agent  of  the  applicant  as 
to  all  answers  and  statements"  made  by  him;  for 
that  recitation,  if  so  intended,  could  not  abrogate 
and  reverse  a  well-established  rule  of  law.  If  A, 
without  authority,  assume  to  act  as  agent  for  B,  and 
B  accepts  or  ratifies    the  unauthorized  act,   he    becomes 
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bound  thereby,  and,  for  all  legitimate  purposes  of  the 
transaction,  A  is  to  be  treated  as  B's  lawful  agent. 
Jones  examined  Cogbill  as  medical  examiner  of  the 
section,  and  so  signed  his  certificate  of  examination, 
and  upon  that  certificate,  in  connection  with  Cogbill's 
application,  the  medical  examiner  in  chief  indorsed  his 
recommendation  of  acceptance,  after  which  the  bene- 
fit  certificate   was   issued   without   other   examination. 

There  was  some  testimony  in  favor  of  the  proposi- 
tion that  Coofbill's  death  was  attributable  to  his  attack 
of  lagrippe  in  January,  1893,  and  the  sore  throat 
which  followed;  and  there  was  some,  and  perhaps  a 
preponderance,  to  the  contrary,  and  in  favor  of  ^he 
insistence  that  his  death  was  caused  by  exposure  and 
a  cold  contracted  in  December,  1893,  nearly  a  year 
subsequent  to  the  attack.  In  regard  to  the  attack 
of  lagrippe,  the  consequence  of  not  mentioning  it  in 
the  application,  the  effect  of  the  medical  examiner's 
knowledge  of  it,  and  the  disclosure  as  to  catarrhal 
sore  throat,  the  jury  received  this  charge:  '*If  you 
find,  from  the  evidence,  that  the  applicant,  E.  T. 
Cogbill,  had  a  case  of  lagrippe  in  the  January 
of  1893,  which  resulted  in  catarrhal  sore  throat, 
and  finally  in  his  death,  [his  omission  to  men- 
tion] this  would  be  such  a  failure  to  disclose  his 
physical  condition  and  history  as  would  make 
the  contract  void  and  defeat  a  right  of  recovery. 
On  the  other  hand,  if  the  medical  examiner  was 
E.  T.  Cogbill 's  medical  adviser,  and  so  noted  in 
the    application    for    admission     into     the    Endowment 
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Rank,  and  knew  of  his  condition  then  and  for  the 
year  preceding  his  admission  into  the  order,  and  the 
applicant,  Cogbill,  disclosed  his  physical  condition  by 
saying  and  having  noted  in  his  application  that  he 
was  suffering  from  catarrhal  sore  throat,  and  you 
find  that  was  the  after  consequence  of  lagrippe  or 
cold,  then  the  failure  to  tell  that  he  had  lagrippe 
would  not  defeat  his  widow's  right  of  recovery,  and 
your  verdict  should  be  for  plaintiff/'  The  criticism 
against  the  first  sentence  of  this  portion  of  the 
charge  is,  that  it  erroneously  made  the  applicant's 
failure  to  disclose  the  fact  that  he  had  suffered 
frcjm  lagrippe  of  no  consequence,  unless  that  disease 
finally  resulted  in  his  death,  when,  as  contended, 
the  omission  to  make  the  disclosure  was  a  fraudu- 
lent concealment  that  should  have  avoided  the  in- 
surance  in   any   event. 

The  Court  was  right.  The  mere  omission  of  an 
applicant  to  mention  a  disease  which  does  not,  di- 
rectly or  indirectly,  cause  his  death,  can  but  be  an 
immaterial  matter  in  an  action  for  the  insurance. 
Such  an  omission  does  not  affect  the  risk,  and  can- 
not be  properly  characterized  as  a  fraudulent  con- 
cealment. It  is  not  every  slight  or  temporary  illness, 
and  especially  when  not  specifically  inquired  about, 
that  must  be  revealed.  Only  those  attacks  which 
have,  in  some  degree,  a  detrimental  influence  upon 
the  general  health  or  constitution  of  the  applicant 
are  material  to  the  risk,  and,  therefore,  within  the 
rule   as   to  warranties.       Rand   v.    Life    Axnuravce    So- 
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cietf/,  97  Tenn.,  291;  IiiMurafice  Co.  v.  L(iudei*dah\ 
94  Tenn.,  642;  K  of  P.  v.  Ronenfeld,  92  Tenn., 
508;  luHxirance  Co,  v.  Wilkiivion,,  13  Wall.,  230, 
231;  Conn,  Mut,  Life  Ins.  Co,  v.  Union  Trust  Co.y 
112    r.    S.,    250;    1    Bacon    on   Life   Ins.,    Sec.    234. 

It  is  urged  against  the  last  sentence  quoted  from 
the  charge,  that  it  erroneously  imputes  the  knowl- 
edge of  the  medical  examiner  to  the  Endowment 
Rank  itself.  The  objection  narrows  the  proposition 
laid  down  by  the  Court,  and  drops  two  qualifying 
elements  out  of  view.  Briefly  re-stated,  the  propo- 
sition is  this:  (1)  If  the  medical  examiner  knew  of 
the  applicant's  condition  for  the  last  year,  (2)  and 
the  applicant  had  the  fact  that  he  was  suffering  with 
catarrhal  sore  throat  noted  in  the  application,  and 
(3)  that  sore  throat  was  the  after  consequence  of 
lagrippe,  ' '  then  the  failure  to  tell  that  he  had  had 
lagrippe  would  not  defeat  the  widow's  right  of  re- 
covery." The  case  is  not  made  to  turn  upon  the 
medical  examiner's  independent  and  uncommunicated 
knowledge,  but,  in  addition  thereto,  the  widow  was 
required  to  show  that  the  fact  of  the  applicant's 
catarrhal  sore  throat  was  disclosed  in  the  application, 
and  that  such  condition  * '  was  the  after  consequence 
of  lagrippe."  Considered  as  a  whole,  the  proposi- 
tion  is    not   subject    to   the   objection    made. 

After  all,  the  effect  of  a  case  of  sickness  is  the 
important  matter.  Its  influence  upon  the  system  of 
the  patient,  if  known,  is  more  to  be  considered  by 
the   insurer   than   the   mere   fact   of    the    attack    itself. 
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In  this  case  the  Court  virtually  said  that  if 
the  effect  of  the  disease,  'Hhe  after  consequences/^ 
was  revealed,  the  failure  to  have  the  disease  itself 
particularly  noted  would  not  vitiate  the  insurance, 
especially  when  the  fact  omitted  was  known  to  the 
medical   examiner. 

There  is  no  error  in  the  charge  given,  nor  in 
the  refusal  to  give  other  instructions  requested,  nor 
in  ruling  upon  evidence;  hence,  the  judgment  is 
affirmed. 
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{Jackmn,     April    28,    1897.) 

Garnishment.     Persoiuil  property  taken  from  prisoner  not  subject 
to,  when. 

Personal  property,  in  no  way  connected  with  the  criminal  charge, 
taken  by  police  officers  from  a  prisoner,  either  in  accordance 
with  police  rules  or  without  them,  for  the  safe-keepiug-  of  such 
property,  or  to  remove  from  his  control  the  possible  means  of 
effecting  his  escape,  is  not  subject  to  garnishment  in  the  offi- 
cers* hands. 

Cases  cited  and  approved:  65  Iowa,  665;  18  S.  W.  R.,  195  (Tex.); 
13  Ore.,  47;  7  Cush.  (Mass.),  257;  14  Gray,  229. 


FROM    SHELBY. 


Appeal  in  error  from  Second  Circuit  Court  of 
Shelby   County.      J.    S.    Galloway,    J. 

Casselberry   &   Martin  for   Hill. 

Bell   &   Horn   for   Hatch. 

Bbard,  J.  In  this  case,  an  attachment  issued  at 
the  instance  of  plaintiff  in  error  against  the  de- 
fendant in  error,  was  levied  by  service  of  garnish- 
ment on.  certain  members  of  the  police  force  of 
Memphis.  At  the  time  of  the  service  the  defendant 
in   error   was   in   their   custody,    under   arrest,  upon   a 
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criminal  charge  which  had  been  preferred  against  him. 
Upon  his  arrest,  these  oflBcers,  whether  of  their  own 
motion  or  under  the  police  regulations  of  that  city 
iloes  not  appear,  removed  from  the  person  of  the 
defendant   in   error,    or    required    him    to   remove   and 

4 

deliver  to  them,  certain  articles  of  personal  property 
of  considerable  value.  This  property  was  in  no  way 
connected  with  the  charge  under  which  his  arrest 
was  made,  and  it  was  this  which  the  garnisheeing 
creditors  sought  to  impound.  These  facts  were  plead 
in  abatement  of  the  writ.  Upon  the  trial  the  Cir- 
cuit Judge  sustained  the  plea  and  dismissed  the  at- 
tachment. His  action  in  this  respect  is  assigned  for 
error   in   this   appeal. 

The  (question  presented  by  this  record  has  received 
the  attention  of  a  number  of  Courts  of  this  country, 
and,  with  regard  to  it,  there  has  been  some  diver- 
sity of  judicial  opinion.  We  are  satisfied,  however, 
that  the  better  policy,  as  well  as  the  weight  of  au- 
thority, is  with  the  ruling  of  the  trial  Judge.  In 
disposing  of  it,  we  do  not  deem  it  necessary  to  de- 
termine the  right  of  a  police  officer,  upon  arresting 
a  prisoner,  of  his  own  motion,  to  take  from  him 
articles  of  value,  or  the  reasonableness  of  municipal 
regulations  which  may  authorize  this  to  be  done. 
It  may  be  conceded,  for  our  present  purpose,  that 
in  either  case  this  may  be  done,  and  that  a  wise 
precaution  requires  that  it  should  be  done.  But  when 
an  oflScer  of  the  law,  acting  under  police  rules  or  with- 
out  them,    takes  from   his  prisoner    personal    property. 
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either  for  its  safe- keeping  or  to  remove  from  his 
control  that  which  he  might  use  in  effecting  escape, 
a  sound  public  policy,  we  think,  requires  that,  for 
the  time,  it  should  be  safe  from  seizure  by 
civil  process.  We  speak  now  of  such  property  as 
is  in  no  respect  connected  with  the  criminal  charge. 
It  would  be  a  dangerous  temptation  to  eager,  and 
sometimes  unscrupulous,  creditors  to  resort  to  the 
machinery  of  the  criminal  courts  against  their  reluc- 
tant debtors,  if  it  were  once  understood  that  what- 
ever of  value  was  taken  from '  the  person  of  the 
party  arrested  by  the  oflScer  having  him  in  charge, 
could  be  at  once  impounded  by  the  levy  of  an  ex- 
ecution or  attajhment.  Such  a  practice,  we  are 
sure,  would  likely  be  productive  of  results  oppres- 
sive to  the  individual  and  shocking  to  the  moral 
sense  of  the  community.  In  support  of  this  con- 
clusion, we  refer  to  Corn,  Erch,  Bank  v.  McLeod^ 
65  Iowa,  665;  Richardson  v.  Anderson  (Tex.  Ct. 
Ap.),  18  S.  W.  R.,  195;  Dobinn  v.  Smra,  13 
Oreg.,  47;  Rohim^on  v.  Howard^  7  Cush.  (Mass.), 
257;    Morrimn   v.    Plennlman^    14   Gray,    229. 

The  opposite  view  of  this  question  has  been  taken 
by  the  Supreme  Court  of  New  Hampshire,  and  pre- 
sented with  great  force  in  Clossen  v.  Moin^ison^  47 
N.  H.,  482.  After  a  careful  examination,  we  are 
satisfied  that  the  sounder  policy  is  announced  in  the 
cases  cited  as  authority  for  our  conclusion.  Judg- 
ment  affirmed. 
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Bank  v.  Hill,  Fontaine  &  Co. 

(Jacks<m,       April    28,    1897.) 

1.  MoBTOAGES  AND   DEEDS  OF  Tbust.     ReQifttered  forelipi   ctmitel 

mortgages  enforceable  in  this  State. 

The  mortgagfee  in  a  foreign  chattel  mortgage  duly  registered 
under  laws  similar  to  our  own  in  the  State  where  made  and 
property  situated,  can  enforce  his  rights  in  the  courts  of  this 
State  without  any  registration  of  his  mortgage  here,  against 
one  who  subsequently  purchases  the  mortgaged  property  upon 
its  introduction  into  this  State  with  such  information  as  to  the 
mortgagor's  rights  as  should  put  him  upon  inquiry.  {Post^ 
pp.  43-^. ) 

Cases  cited  and  approved:  Lally  i\  Holland,  1  Swan,  401;  12 
Cush.,  108;  25  Miss.,  471;  76  Ind..  512;  62  Mo.,  524;  90  Va.,  500; 
50  111.,  370;  31  Ark.,  32;  24  Iowa,  322;  37  Vt..  337;  7  Ohio  St„ 
134;  14  Ala.,  55. 

Cited  and  distinguished:  Roach  v.  Turk,  9  Heis.,  708;  73  Miss., 
434;  10  Smed.  <&  M.,  376;  50  Miss.,  500;  59  Miss.,  182. 

2.  Same.     What  constitutes  notice  of  mortgagee's  right  to  suhsetment 

purcfuiser. 

Information  given  by  a  mortgagor  of  a  cotton  crop,  to  one  who 
subsequently  purchases  part  of  the  cotton,  of  the  existence  of 
a  mortgfage  on  the  crop  is  sufficient  to  put  him  on  inquiry  as  to 
the  mortgagee's  rights,  although  such  information  is  coupled 
with  a  statement  that  the  cotton  which  would  be  shipped  to 
him  will  be  from  a  part  of  the  crop  not  covered  by  the  mort- 
gage.    (Posty  pp.  47 J  4fi.) 
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Appeal    from    Chancery    Court    of    Shelby    County. 
John   L.    T.    Sneed,    Ch. 
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Edgington   &   Edgington  for   Bank. 

W.    D.    Wilkinson   for   Hill,    Fontaine   &   Co. 

Beard,  J.  This  is  a  controversy  over  the  proceeds 
of  seventy-seven  bales  of  cotton,  shipped  by  one  Blake- 
more  from  his  plantation  in  Arkansas  to  the  defendants, 
Hill,  Fontaine  &  Co.,  cotton  factors  in  Memphis,  in 
this  State,  to  be  sold  on  his  account.  This  cotton,  at 
the  time  of  its  shipment,  was  covered  by  a  trust  deed, 
made  by  the  consignor  for  the  purpose  of  securing 
the  complainant  in  the  payment  of  a  debt,  the  larger 
part  of  which  remains  unpaid.  This  instrument  was 
duly  authenticated,  and  was  placed  of  record  in  the 
proper  public  office  in  the  county  in  that  State 
where  this  property  was  then  situated.  Prior  to 
this  shipment,  the  defendants,  as  merchants  and  fac- 
tors, had  made  considerable  advancements  of  mone}*^ 
and  supplies  to  Blakemore,  upon  the  faith  of  an 
agreement  on  his  part  to  send  them  cotton  for  their 
reimbursement,  and  this  assignment  was  made  in 
fulfillment  of  that  undertaking.  The  cotton  was  sold 
by  defendants  in  open  market,  and  its  proceeds  were 
applied  by  them  to  the  credit  of  the  consignor  on 
this  antecedent  account  for  advancements.  Neither  at 
the  time  of  the  receipt  of  the  cotton  nor  of  the  ap- 
propriation of  the  purchase  money  derived  from  its 
sale,  did  the  defendants  have  any  actual  notice  that 
it   was   incumbered    by   complainant^  s   trust   deed. 

Upon  these  facts  the  Chancellor  held  that  the  de- 
fendants   had    the    superior   equity,    and    he    therefore 


44  JACKSON : 


Bank  v.  Hill,  Fontaine  &  Co. 


entered  a  decree   dismissing  the  bill:   and  the  question 
presented   to   us   is,    is   this   decree   maintainable? 

The  laws  of  Arkansas,  so  far  as  they  affect  the 
authentication  and  registration  of  chattel  mortgages 
or  trusts  of  personalty,  were  put  in  evidence  in  the 
Court  below,  and  now  constitute  a  part  of  the  rec- 
ord in  the  cause.  Upon  examination  we  find  them, 
in  every  material  respect,  similar  to  the  statute  of 
this  State  bearing  on  the  same  subject.  By  the  laws 
of  both  States  a  bo?ia  fide  claimant  under  such  an 
instrument,  properly  registered,  is  protected,  when- 
ever the  property  conveyed  was  within  the  limits  of 
the  State  when  such  registration  took  place,  and,  as 
long  as  the  Courts  of  that  State  can  exercise  juris- 
diction over  it.  It  is  as  much  the  policy  of  each 
State  to  make  secure  the  rights  of  the  mortgagee, 
as  of  the  vendee  of  personalty.  In  view,  then,  of 
this  settled  policy  as  to  domestic  mortgages,  and  in 
the  absence  of  a  statute  requiring  the  registration 
here  of  a  foreign  mortgage  of  personalty,  in  order  to 
protect  the  title  of  the  foreign  mortgagee,  when  the 
property  is  subsequently  brought  into  this  State,  we 
can  see  no  sound  reason  why  our  Courts  shall  decline 
to  give  the  complainant  the  relief  it  seeks  in  this  cause. 
For,  whatever  may  be  the  ground  upon  Which  it 
rests,  whether  of  comity  or  that  of  international 
common  law,  yet  the  rule,  recognized  by  text  writers 
and  the  Courts  with  great  uniformity,  is,  that  the 
Ux  rei  filtw  determines  the  transfer  of  movable  prop- 
erty,   and   a   sale   or   chattel   mortgage   of    such   prop- 
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erty,  good  according  to  that  law,  will  be  regarded 
and  enforced  by  the  Courts  of  a  foreign  State  where 
the  property  is  subsequently  brought,  unless  it  be 
contrary  to  some  settled  public  policy,  decliared  by 
statute  or  otherwise.  Wh.  on  Con.  L.,  Sec.  317; 
Jones  Ch.  Mort.,  Sec.  299;  3  E.  &  A.  &  E.  E.  L. 
(old  edition,  190).  The  rights  of  such  a  vendee  or 
mortgagee  will  be  protected  against  purchasers  as 
well  as  attaching  and  execution  creditors.  Longwrn^tlvy 
V.  Little^  12  Cush.,  108;  Barker  v.  Stacey^  25  Miss., 
471;  ATnes  Iron  Woi*ks  v.  Warmer^  76  Ind.,  512; 
Feust  V.  Rcrwelly  62  Mo.,  524;  Craig  v.  Williavia, 
90  Va.,  500;  Munford  v.  Canty,  50  111.,  370;  riall 
V.  Pillow,  31  Ark.,  32;  Smith  v.  McLean,  24  Iowa, 
322;  Cobh  v.  Bxmcell,  37  Vt.,  337;  Kanaga  v.  Tay- 
lor, 7  Ohio  St.  Rep.,  134  (S.  C,  70  A.  D.,  62, 
and   notes);   Lally   v.    Holland,    1    Swan,    401. 

Beale  v.  Willia)n8on,  14  Ala.,  55,  involved  a  con- 
troversy over  the  title  to  a  negro  slave,  between  a 
mortgagee,  claiming  under  a  mortgage  executed  in 
and  properly  authenticated  and  recorded,  as  required 
by  the  laws  of  Georgia,  where  the  slave  then  was, 
and  a  purchaser  without  notice  from  the  mortgagor, 
after  removal  of  the  property  to  Alabama.  The 
Court  held,  in  that  case,  that  the  validity  of  the 
mortgage  was  to  be  determined  by  the  law  of  Geor- 
gia, and  that  an  Act  passed  by  the  Legislature  of 
Alabama,  requiring  a  chattel  mortgage,  executed  in 
another  State,  on  the  removal  of  the  property  to 
Alabama,   to  be   recorded  there  within  twelve  months. 
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and,  in  the.  event  of  failure  to  do  so,  made  the 
property  liable  to  the  debts  of  the  mortgagor,  af- 
forded no  protection  to  the  party  invoking  it,  be- 
cause the  Act  was  silent  as  to  a  **  purchaser, "  who 
was  *' therefore  not  within  the  influence  of  the  stat- 
ute." 

In  l/al/  V.  PHIotn^  Hupm^  the  title  of  the  foreign 
mortgagee  of  a  chattel  subsequently  removed  into 
Arkansas  by  the  mortgagor,  as  against  the  purchaser 
from  the  latter,  after  its  removal,  was  maintained, 
though  in  doing  so  the  Court,  in  the  absence  of 
proof,  had  to  indulge  the  presumption  that  the  law  of 
the  State  where  the  instrument  was  made  and  the 
property  was  then  situated,  gave  to  the  acknowledg- 
ment and  recording  of  deeds  the  same  effect  as  was 
given    by   the   laws   of   Arkansas. 

Without  further  citation  of  cases,  we  submit 
that  an  examination  of  the  text  -  books,  and  of  the 
decided  cases,  will  disclose  the  great  unanimity  with 
which  the  rule  has  been  recognized  and  applied, 
that  **a  party  who  obtains  a  good  title  to  movable 
property,  absolute  or  qualified,  by  the  laws  of" 
another  State,  where  it  is  then  located,  will  be  en- 
titled '*to  maintain  and  enforce"  it  (12  Cush.,  108) 
in  the  foreign  forum  against  both  creditors  and  pur- 
chasers acquiring  rights  subsequent  to  its  removal, 
subject  alonQ  to  the  qualification  or  limitation  that 
there  is  no  statute  or  settled  public  policy  contrary 
thereto.        • 

But    it    is    insisted   for   the   defendants    that   a   dif- 
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ferent  rule  has  been  announced  by  this  Court  in 
Rorich  V.  Turk^  9  Heis.,  708,  and  that  case  is  in- 
voked as  authority  for  the  Chancellor's  decree  in 
this.  That,  however,  is  easily  distinguished  from 
the  present  case.  It  was  an  action  for  conversion, 
brought  by  the  true  owner  of  certain  cotton  shipped 
from  Mississippi  by  one  who,  having  lawfully  ob- 
tained possession,  afterwards  fraudulently  shipped  it 
in  his  own  name  to  a  factor  in  Memphis,  to  be 
sold  on  the  consiofnor's  account.  •  It  was  subse- 
quently  sold,  and  the  proceeds  of  the  sale  were  paid 
by  the  factor  to  the  fraudulent  consignor,  *^  without 
knowledge  of  the  title  of  the  plaintiff,  .  .  .  and 
without  the  means  of  knowledge,"  say  this  Court. 
Under  the  circumstances  developed  in  that  case,  it 
was  held  that  the  mere  act  of  selling  goods  ob- 
tained from  an  unauthorized  agent,  with  no  knowl- 
edge of  the  principal's  title,  will  not  render  a  factor 
liable,  but  that  to  fix  liability  upon  him,  a  de- 
mand must  be  made  by  the  owner  while  the  goods, 
or  their  proceeds,  are  in  his  hands,  or  notice  of  the 
owner's  title  must  be   brought   home   to   him. 

The  facts  of  the  present  case  remove  it  altogether 
from  the  influence  of  the  principle  announced  in  that. 
Here  the  defendants  had,  when  the  bill  in  this  cause 
was  filed,  and  still  have,  the  proceeds  of  this  cotton. 
It  is  true  that  they  have  applied  them  to  the  credit 
of  Blakemore's  account,  but  that  was  an  antecedent 
debt,  created  prior  to  the  receipt  and  sale  of  the  cotton. 

But   there   is   another   fact   which    serves   to   distin- 
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guish  this  case  from  Roac/t  v.  Tuck.  In  that  case 
the  factor  was  in  entire  ignorance  of  the  true 
owner's  title,  and  of  any  fact  which  would  have  put 
him  on  inquiry.  In  this,  however,  the  mortgagor 
had  informed  Mr.  Fontaine,  of  defendant's  firm,  of 
the  existence  of  a  mortgage  on  his  cotton  crop  in 
Arkansas  in  favor  of  complainants.  It  is  true  this 
information  was  coupled  with  a  statement  that  the 
cotton  which  would  be  shipped  to  the  defendants 
to  cover  their  advancements,  would  be  from  a  part 
of  his  crop  not  covered  by  this  mortgage,  and  the 
defendants  received  and  applied  this  cotton  in  the 
utmost  good  faith,  believing  that  Blakemore  had  the 
full  right  to  appropriate  it  as  he  did.  But  we  think 
this  information,  so  received  by  them,  was  sufficient, 
at  least,  to  put  them  on  inquiry,  and  failing  to  in- 
vestigate, when  investigation  would  have  led  them 
to  a  knowledge  of  the  fact  that  complainants'  trust 
deed  included  the  property  in  controversy,  they  are 
left  without  any  equity  to  meet  complainants'  de- 
mand.      Kanaga    v.     Taxjloi\    supra. 

The  defendants  have  called  to  our  attention,  and 
rely  for  authority  on,  Hernandez  v.  Aaron ^  73  Miss-, 
434.  This  case  involved  a  controversy  between  a 
mortgagee  claiming  under  a  chattel  mortgage  re- 
corded in  Mississippi,  where  the  property  then  was, 
held  by  a  merchant  in  New  Orleans,  to  whom  the 
cotton   was   consigned,    and   by   whom   it   was   sold. 

We  have  carefully  examined  that  case,  and  we 
find   the   question   which    we   hold   as   determinative   of 
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the  present  case  is  neither  considered  nor  decided  in 
that.  The  opinion  of  the  Court  is  very  brief,  and 
its  conclusions  are  rested  upon  Brown  v.  Marshy  10 
Smed.  &  M.,  376;  Hickman  v.  WilUiuns^  50  Miss., 
500;    and    Chaffe  v.    Railroad^    59    Miss.,    182. 

Those  cases  involved  alone  the  question  of  the 
right  of  a  creditor  of  a  consignor  to  intercept,  in 
tranHitu^  by  legal  process,  property  which  the  latter 
nad,  before  that,  delivered  to  a  common  carrier  for  a 
consignee,  at  the  same  time  taking  from  the  carrier 
a  bill  of  lading  to  the  order  of  the  consignee. 
Neither  the  principal  case,  nor  those  cited  as  au- 
thority for  it,  can  be  regarded  as  giving  any  aid  to 
the  present  contention  of  defendants.  We  are  sat- 
isfied that  the  Chancellor's  decree  in  this  cause  was 
erroneous,    and    it   is   therefore   reversed. 

15  p— 4 
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Woods  v.  Woods. 

{JacJc^on,       May    5,   1897.) 

1.  Limitations,  Statlttk  OF.     For  protection  of  decedents^  estates  be- 

gin to  run,  when. 

The  periods  of  two  and  three  years  within  which  resident  and 
nonresident  creditors,  respectively,  must  bring  suit  against 
personal  representatives,  do  not  begin  to  run  until  six  months 
after  their  qualification,  during  which  time  they  are  exempt 
from -suit,  or  from  date  of  accrual  of  cause  of  action,  if  that 
occurs  later.     (Post,  pp,  53,  54,) 

Code  construed:  {24481,  4451,  4012,  4007  (S.);  {{3481,  3454,  3117, 
3112  (M.  &  v.);  {§2784,  2760,  2279,  2274  (T.  &  S.). 

Cases  cited  and  approved:  Bright  v.  Moore,  87  Tenn.,  186;  Jones 
V,  Whit  worth,  94  Tenn.,  617;  Trott  v.  West,  9  Yer.,  433;  Brad- 
ford V.  McLemore,  3  Yer.,  318. 

2.  8a MK.     Operate  against  credit4rrs  of  insolvent  estates. 

The  statutes  of  limitations  requiring  resident  and  nonresident 
creditors  to  bring  their  suits  against  personal  representatives 
within  two  and  three  years,  respectively,  after  qualification, 
or  after  accrual  of  cause  of  action  if  that  occurs  later,  operate 
against  creditors  of  insolvent  estates,  after  suggestion  and  ad- 
vertisement of  insolvency,  as  well  as  against  creditors  of  solvent 
estates.     {Post,  p.  54.) 

Code  construed:  |{  4481,  4012  (S.);  {{  3481,  3117  (M.  &  V.);  {{  2279, 
2784  (T.  &  S.). 

Cases  cited  and  approved:  Latta  v,  Sumerow,  4  Lea,  489;  Uearn 
V.  Roberts,  9  Lea,  365;  Prewett  t\  Goodlett,  98  Tenn.,  82. 

3.  Same.     Running  of,  not  arrested  by  deposit  of  claim  witfi  pers(nuil 

representative  of  Insolvent  estate. 

The  deposit  of  a  note  with  the  executors  of  an  insolvent  estate, 
and  their  recognition  of  it  in  their  annual  statement,  and  other- 
wise, as  a  **  filed  claim,'*  does  not  arrest  or  prevent  the  running 
of  statutes  of  limitation,  or  relieve  the  creditor  from  the  neces- 
sity of  filing  his  claim  in  due  time  in  Court  administering  the 
estate.     (Post,  p,  55.) 
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Ck>de  construed:  |{4072,  4070  (S);  JJ  3177,  3175  (M.  &  V.);  JJ2332, 
2330  (T.  &  S. ). 

Cases  cited  and  approved:  Bates  v.  Elrod,  13  Lea,  156;  Prewett 
17.  Goodlett,  98  Tenn.,  82. 

4.  Same.     Request  for  delay  iiot  sufficient  to  arrest j  when. 

That  a  creditor  presented  his  claim  to  the  executors  of  an  estate 
for  payment,  left  it  with  them,  taking  their  receipt  therefor, 
and  was  thereafter  put  off  by  their  statements,  made  from  time 
to  time,  that  their  attorneys  had  not  fixed  the  matter  up,  doea 
not  constitute  such  special  request  for  delay  by  the  executors 
as  will,  under  the  statute,  suspend  or  prevent  the  running  of 
the  statute  of  limitations  in  favor  of  the  estate.    {Post,  pp.  55-67. ) 

Code  construed:  U  4482,  4013  (S.);  U  3482,  3118  (M.  &  V.);  {{  2785. 

2280  (T.  &  S.). 
• 

Cases  cited  and  approved:  Trott  v.  West,  9  Yer.,  433;  Bank  v. 

Leath,  11  Hum.,  515;  Birdsong  v.  Birdsong,  2  Head,  603;  Rick- 

etts  17.  Ricketts,  4  Lea,  163;  Puckett  v.  James,  2  Hum.,  565. 

5.  Same.    For  protection  of  estates,  may  be  interposed  by  heirs  and 

legatees. 

Heirs  and  legatees,  when  impleaded  by  creditors  in  an  action 
against  the  personal  representative,  may  interpose,  for  the 
protection  of  their  rights,  the  statutes  of  limitations  of  two 
and  three  years  within  which  suit  must  be  brought  against 
the  personal  representative  by  resident  and  nonresident  cred- 
itors, respectively,  although  these  statutes  were  originally 
intended  for  the  benefit  of  the  personal  representative  only. 
(Post,  pp.  57-59.) 

Cases  cited  and  approved:  Armstrongs  Dunlap,  3  Lea,  191;  Da- 
vis u  Davis,  5  Lea,  179;  Byrn  f7.  Fleming,  3  Head,  663;  Arm- 
strong 17.  Croft,  3  Lea,  194. 

6.  Same.     Running  of,  not  prevented  by  existence  of  a  mUl. 

The  running  of  the  statute  of  limitations  requiring  suit  to  be 
brought  against  personal  representatives  within  two  <and 
three  years,  is  not  prevented  in  favor  of  a  creditor  by  the 
fact  that  there  was  a  will  which  such  creditor  had  a  right 
to  bring  into  court  for  construction,  where  the  will  was 
promptly  probated,  and  he  was  entitled  to  nothing  thereun^ 
der.     {Post,  pp.  59-63.) 
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7.  Wills.    Debts  are  iwt  flawed  as  an  absolute  charge  upon  Ufe  insur- 
ance. 

The  personal  creditors  of  a  testator  cannot  enforce  the  payment 
of  their  claims  from  insurance  money  on  the  life  of  testator, 
as  a  fixed  charge  thereon,  under  a  provision  in  the  will  that 
he  wishes  his  executors  to  pay  from  the  proceeds  of  such  in- 
surance any  personal  indebtedness  owed  by  him,  after  ex- 
hausting* his  other  estate  in  connection  with  a  subsequent  pro- 
vision, that  it  is  his  intention  to  prohibit  the  executors  from 
using  any  of  such  money  for  the  payment  of  debts  of  a  firm 
of  which  he  was  a  member,  but  to  *'  permit "  them  to  use  such 
fund  in  payment  of  his  personal  indebtedness,  and  that  the 
iormer  provision  shall  be  so  read  as  to  leave  to  the  ''discre-. 
tion  "  of  the  executors  **  which,  if  any,"  of  the  personal  debts 
they  shall  pay  from  such  fund.     (Post,  pp.  59-63.) 


FROM    SHELBY. 


Appeal    from   Chancery   Court    of    Shelby   County. 
Sterling   Pierson,  Ch. 

Cary   &   EwiNG   for   Complainant. 

Morgan   &   McFarland   for   Defendants. 

Caldwell,  J.  On  the  twenty-third  of  November, 
1896,  Louis  Woods  filed  this  bill  for  himself  and  on 
behalf  of  other  persons  not  named,  to  have  the  admin- 
istration of  the  estate  of  Frank  F.  Woods,  deceased, 
transferred  from  the  County  Court  to  the  Chancery 
Court.  He  alleged  that  the  decedent  departed  this  life 
testate  in  March,  1892;  that  letters  testamentary  were 
granted   to   J.   L.   Woods   and   R.   L.   Woods   April    6, 
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1892;  that  the  executors  suggested  the  insolvency  of 
the  testator^s  estate  in  January,  1893,  and  advertised 
for  the  filing  of  claims  by  the  tenth  of  April,  1893; 
that  the  testator,  at  the  time  of  his  decease,  was 
indebted  to  the  complainant  in  the  sum  of  $895.08, 
by  note,  three  months  past  due;  that  complainant 
deposited  the  note  with  the  executors  for  payment, 
and  took  a  receipt  therefor,  April  20,  1892,  nine 
months  prior  to  the  suggestion  of  insolvency,  and 
they  '*  included  it  in  their  list  of  filed  claims,"  set 
out  in  their  annual  statement  made  to  the  County 
Court  in  February,  1894,  more  than  twelve  months 
subsequent  to  the  suggestion  of  insolvency;  that  com- 
plainant  had   not   regained   possession   of    his   note,    or 

been    allowed    any   jyro    rata    jiayment    thereon    from 

• 

the  fund  of  more  than  f  1,000,  distributed  and  yet 
in  the  County  Court  for  distribution,  but  had  been 
put  off  by  the  executors,  from  time  to  time,  ' '  with 
the  statement  that  their  attorney  had  not  fixed  the 
matter  up."  The  executors,  the  only  child  of  the 
testator,  and  her  guardian,  denmrred  to  the  bill,  and 
for  cause  of  demurrer  said  the  action  of  complainant 
was  barrred  by  the  statute  of  limitations  of  two 
years  in  favor  of  personal  representatives.  The 
Chancellor  sustained  the  demurrer  and  dismissed  the 
bill.       Complainant   appealed. 

Executors  and  administrators  are  exempt  from 
suit  for  six  months  after  qualification  (Code,  §  2274; 
M.  &  v.,  §3112;  Shannon,  ^  4:007 \  Bright  v.  Moore, 
87   Tenn.,    186;    Jo7ieM    v.    W/utirorth,    94   Tenn.,   617), 
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and  that  period  is  not  to  be  taken  as  a  part  of 
the  time  limited  for  the  commencing  of  actions  against 
them  (Code,  §2760;  M.  &  V.,  §3454;  Shannon, 
§4451;  87  Tenn.,  186;  94  Tenn.,  617).  Conse- 
quently, the  statutes,  which  require  that  demand  he 
made  and  suit  brought  against  personal  representa- 
tives by  resident  creditors  *' within  two  years,"'  and 
by  nonresident  creditors  *' within  three  years,"*  after 
qualification  (Code,  §§2279,  2784;  M.  &  V.,  §§3117, 
3481;  Shannon,  §§4012,  4481),  are  spoken  of  and 
applied,  respectively,  as  two  years  and  six  months 
and  three  vears  and  six  months  statutes.  The  two 
periods  added  make  two  and  a  half  years  in  one  case, 
and  three  and  a  half  in  the  other  case.  These  two- 
year  and  three-year  statutes  begin  their  operation 
at  the  end  of  the  six  months  after  the  qualification 
of  the  personal  representative,  if  the  creditor's  cause 
of  action  has  then  accrued,  otherwise  they  begin  later 
and  when  the  accrual  occurs  {Jonex  v.  W/utfcofi/i,  94 
Tenn.,  616,  617;  Trotf  v.  WM,  9  Yer.,  433;  Br(fd- 
ford  v.  McLemore^  3  Yer.,  318),  and  they  have  the 
same  application  to  creditors  of  insolvent  estates,  after 
the  suggestion  and  advertisement  of  insolvency,  as  to 
those  of  estates  that  are  solvent.  Latta  v.  Sntnermr^ 
4  Lea,  489;  Ileum  v.  Roho*ts^  9  Lea,  365;  Prewett 
V.  Goodlett,  38  S.  W.  R.,  434  (S.  C,  98  Tenn., 
82). 

These  executors  were  (qualified  April  6,  1892. 
Complainant^ s  cause  of  action  had  then  accrued,  his 
note   being   past   due,    and    the    bill    was    filed   Novem- 
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ber  23,  1896;  hence,  the  two-year  statute,  which 
was  the  one  applicable  to  him  as  a  resident  cred- 
itor, began  to  run  October  6,  1892,  and  completed 
its  course  and  effectually  barred  the  action  long  te- 
fore  the  filing  of  the  bill,  unless  the  deposit  of  the 
note  with  the  executors,  April  20,  1892,  and  their 
recognition  of  it,  in  February,  1894,  as  one  of  the 
**  filed  claims,''  shall  be  regarded  as  the  e^iuivalent, 
in   law,    of   a    suit   begun. 

Complainant  contends  that  the  effect  of  the  de- 
posit, which  was  made  before  the  two  years  began, 
and  of  the  recognition,  which  occurred  within  the 
two  years,  was  to  arrest  the  operation  of  the  statute 
and  prevent  the  bar;  and  that  the  filing  of  this  bill 
is  but  another  step  taken  for  the  collection  of  a 
claim  previously  brought  within  the  requirement  of 
the   statute. 

This  is  not  a  sound  contention.  Whatever  the 
complainant  and  the  executors  may  have  intended  by 
what  was  done  prior  to  the  filing  of  this  bill,  it 
was  not,  in  legal  contemplation,  the  commencement  of 
an  action  or  tantamount  thereto,  and  therefore  was 
not  sufficient  to  arrest  the  running  and  prevent  the 
bar   of  the   two-year   statute. 

If  a  creditor,  after  demanding  payment  of  his 
debt,  should  delay  suit  for  a  definite  time,  at  the 
special  request  of  the  personal  representative,  the 
time  of  such  delay  would  not  be  counted  against 
him.  Code,  §§2280,  2785;  M.  &  V.,  §§3118,  3482; 
Shannon,    §§  4013,   4482.      But    the   complainant    does 
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not  bring  himself  within  this  rule.  The  allegations 
that  he  presented  his  note  for  payment,  left  it  with 
the  executors  and  took  their  receipt  for  it,  and 
that  they  thereafter  put  him  oflf  from  time  to  time 
''with  the  statement  that  their  attorney  had  not 
fixed  the  matter  up/'  fall  short  of  the  requirement. 
They  disclose  a  demand  by  the  creditor,  but  no 
''special  request''  by  the  executors  for  delay,  whereas 
both  were  requisite  to  the  suspension  of  the  statute. 
Trott  V.  WeAt,  9  Yer.,  433;  Banh  v.  Leaih,  11 
Hum.,  515;  BlrdAong  v.  Blrdnong^  2  Head,  603; 
Rlcl'ettH  V.  Rickeftf<^  4  I^a,  163.  A  demand  may 
be  inferred  from  a  special  request  for  delay  [Puckt^ff 
V.  James^  2  Hum.,  565),  but  a  special  request  for 
delay  cannot  be  implied  from  the  fact  of  delay. 
The  s{)ecial  request  must  be  distinctly  alleged  and 
affirmatively    proven. 

The  suggestion  of  insolvency  and  advertisement 
for  the  filing  and  proof  of  claims  orperated,  Ipso 
facto^  as  an  injunction  against  the  bringing  of  any 
suit  against  the  executors  (Code,  §  2332;  M.  &  V., 
§  3177;  Shannon,  ^  4072;  Bates  v.  Elrod,  13  Lea, 
156),  and  devolved  upon  the  complainant  the  duty 
of  tiling  and  authenticating  his  claim  in  the  County 
Court,  within  the  time  fixed  in  the  advertisement, 
or  before  an  appropriation  of  the  funds  of  the  es- 
tate should  be  made,  upon  the  penalty  of  having  it 
forever  barred  both  in  law  and  equity.  Code,  §  2330; 
M.    &    v.,    §3175;    Shannon,    ,^4070. 

Placing  his  note  in  the    hands  of  the  executors   did 
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not  relieve  him  of  the  necessity  of  filing  it "  in  the 
County  Court,  where  all  claims  were  to  be  adjudi- 
cated and  the  funds  distributed.  His  failure  to  take 
the  latter  step,  left  the  statute  in  full  operation^ 
and,  at  the  end  of  two  years  and  six  months  from 
the  qualification  of  the  executors,  his  remedy  was 
effectually  barred.  Preivett  v.  Godlett^  38  S.  W.  R., 
434  (S.  C,  98  Tenn.,  82).  The  fact  that  the 
executors,  in  their  annual  statement,  made  in  Feb- 
ruary, 1894,  mentioned  the  note  as  one  of  the 
<*  filed  claims,"  cannot  change  or  prevent  this  re- 
sult. That  only  meant  that  the  note  had  been  de- 
posited or  tiled  with  them,  and  they  had  no  power, 
if  they  had  so  intended,  to  give  that  act  on  the 
part  of  complainant  the  force  and  effect  of  a  filing 
in   the   County   Court. 

The  demurrer  of  the  executors  was  separate  from 
that  of  the  guardian  and  his  ward,  though  the  two 
raised  the  same  question.  Complainant  insists  that 
even  though  the  defense  interposed  thereby  be  good 
as  to  the  former,  it  was  not  so  as  to  the  latter, 
and  thiat  the  Chancellor  should  in  no  event  have 
sustained  the  demurrer  of  the  guardian  and  his  ward. 
Unquestionably,  the  two  and  three  years  statutes  of 
limitation  relate  in  terms  to  actions  against  personal 
representatives,  and  are  primarily  for  their  defense 
{Ai^m^trong  v.  Dunlap^  3  Lea,  191;  Davix  v.  DariM, 
5  Lea,  179);  nevertheless,  they  are  available  to  the 
heirs  and  distributees,  devisees  and  legatees,  also, 
when    they    are     impleaded    by    the     creditors.       The 
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Court,  in  the  former  of  the  two  cases  last  cited, 
referring  to  the  two-year  statute,  said:  *'The 
statute  of  limitations  pleaded  is  intended  for  the 
protection  of  the  estates  of  decedents,  in  terms  ap- 
plies to  actions  against  executors  and  administrators, 
and  may  be  relied  on  by  the  personal  representative 
or  the  heirs,  when  sued  as  such  to  reach  the  prop- 
erty   descended.''     3    Lea,    194:,    195. 

In  the  latter  of  those  cases,  the  Court  said  of 
the  same  statute:  ''And  all  our  decisions  hold  that 
the  defense,  by  the  very  terms  of  the  statute,  is 
limited  to  the  personal  representative.  No  third  per- 
son, not  even  a  surety,  can  rely  upon  it.  5  Lea, 
182. 

The  heir  and  distributee,  devisee  and  legatee,  are 
not  third  persons  in  the  sense  here  contemplated. 
On  the  contrary,  they  are  the  persons  primarily  con- 
cerned, where  the  creditors  seek  the  subjection  of 
proi)erty  that  would  otherwise  pass  to  them  under 
the  laws  of  descent  and  distribution  in  one  instance, 
and  under  the  will  in  the  other.  Persons  so  vitally 
interested  need  not  stand  by  and  wait  for  the  per- 
sonal representative  to  make  a  defense  intended  pri- 
marily for  their  benefit.  The  [)ersonal  representative 
is  bound,  at  his  peril,  to  plead  the  two  and  three- 
year  statutes,  and,  if  he  fails  to  do  so,  he  is  guilt}^ 
of  a  deimntaoit  (Bi/Dt  v.  FJeining^  3  Head,  663), 
and  thereby  renders  himself  {personally  liable  to  the 
person  who  might  otherwise  have  received  the  assets 
used     in    payment   of   the   barred  debt.       This   person, 
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however,  whether  an  heir,  distributee,  devisee,  or 
legatee,  is  not  confined  to  his  action  against  the 
personal  representative,  but,  when  impleaded  by  the 
creditor  in  the  first  instance,  he  may  interj)ose  the 
statute,  defeat  the  claim,  and  prevent  the  consump- 
tion  of    the   assets. 

In  another  branch  of  his  bill  the  complainant 
sought  relief  through  the  construction  and  enforce- 
ment of  his  debtor's  will,  which  w^as  exhibited  for 
the  inspection  and  consideration  of  the  Court,  and  is 
as   follows: 

^^Item  Firnf, — I  wish  all  my  just  debts  paid  out 
of  any  money  which  may  come  into  the  hands  of 
my  executors  herein  appointed,  except  from  life  in- 
surance  policies. 

'^Iteni  Second, — I  wish  mv  executors  to  collect 
my  life  insurance,  and  especially  on  policy  No.  265,- 
178  in  the  New  York  Life  Insurance  Company,  for 
$10,000,  and  from  the  proceeds  pay,  first,  any  bal- 
ance of  personal  indebtedness  I  may  owe  after  ex- 
hausting my  other  estate,  real  and  personal,  except 
a  possible  indebtedness  mentioned  in  the  third  and 
next   item    of   this    will. 

^^liem  Third. — I  am  now  a  partner  in  the  firm 
of  Woods  &  Woods,  Memphis,  Tenn.  My  interest 
in  that  firm,  and  its  assets  and  good  will,  should 
be  worth  more  than  my  portion  of  the  debts  of  the 
firm  and  a  note  given  by  me  to  R.  J.  Woods.  I 
do  not,  therefore,  wish  any  of  my  life  insurance 
money   to   be   used    in   the   payment   of    the   indebted- 
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ness  of  the  firm  of  Woods  &  Woods,  or  of  any 
j)ossible  indebtedness  to  the  firm,  or  any  of  the 
members  thereof,  or  to  the  payment  of  the  note 
given  by  me  to  R.  J.  Woods  and  growing  out  of 
my  account  with  said  firm.  Nor  do  I  wish  ray 
estate  so  administered  that  my  personal  creditors 
shall  be  required  to  look  first  to  my  life  insurance 
fund,  leaving  my  other  estate  for  the  firm  debts, 
my  intention  toeing,  first,  to  i)rohibit  my  executors 
from  using  any  of  the  insurance  fund  for  the  pay- 
ment of  any  of  the  debts  growing  out  of  the  firm 
business,  but  at  some  time  permit  them  to  use  this 
fund  in  payment  of  any  personal  indebtedness  I 
may  owe,  which  they,  my  executors,  may,  in  their 
discretion,  pay  from  same;  and  item  second  of  this 
will  shall  so  read  as  to  leave  to  the  .  discretion  of 
my  executors  which,  if  any,  of  my  personal  debts 
they    shall    pay    out   of   this   life   insurance   fund. 

^^Itevi  Fourth, — I  give  all  my  estate,  real  and 
personal  and  mixed,  to  my  daughter,  Pauline  H. 
Woods,    with   the   condition    next   herein   set   out. 

^^Iteni  Fifth. — If  my  daughter,  Pauline  H.  Woods, 
shall  die  before  marriage  or  before  coming  of  age, 
then  T  wish  Ijrothers  Julian  and  Robert  Woods  to 
have  all  my  estate,  real,  personal,  and  mixed,  each 
an   equal   share. 

^^Item  Sixth. — I  make  my  brothers,  Julian  L.  and 
Robert   L.    Woods,    my   executors." 

The  construction  suggested  and  insisted  upon  by 
the   complainant   is,    that    the    testator    unconditionally' 
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directed  all  of  his  personal  debts,  not  connected  with 
or  growing  out  of  the  business  of  Woods  &  Woods, 
to  be  paid  in  full,  though  it  should  be  necessary  to 
use  the  fund  collected  on  his  life  insurance  policy 
for  f  10, 000  for  that  purpose;  that  this  direction 
fixed  an  absolute  charge  or  trust  upon  the  latter 
fund  in  favor  of  the  owners^  of  those  favored  per- 
sonal debts,  and  that  the  '* discretionary  powers" 
vested  in  the  executors  "refer  solely  to  the  debts 
of  the  firm  and  those  growing  out  of  the  firm  busi- 
ness." He  alleged  that  the  executors  had  collected 
the  $10,000  policy,  that  his  note  was  one  of  the 
favored  personal  debts,  and,  in  that  view,  he  sought 
payment   from   that   fund. 

The  testator's  daughter  and  her  guardian  demurred 
to  this  branch  of  the  bill,  and  for  cause  of  demurrer 
said  that  the  will  did  not  fix  any  charsfe  or  trust 
upon  the  insurance  fund  in  favor  of  any  creditor, 
but  only  gave  the  executors  discretionary  power  to 
pay  such  of  the  preferred  debts  as  they  might 
choose,  if  any,  out  of  that  fund.  The  Chancellor 
sustained  this  demurrer,  and  dismissed  that  part  of 
the  bill  also;  and  from  his  action  in  that  behalf  the 
complainant   appealed. 

The  second  item  of  the  will  undoubtedly  indicates 
a  wish  on  the  part  of  the  testator  to  have  any  un- 
paid balance  of  his  personal  debts  (that  class  to 
which  complainant's  note  was  alleged  to  belong)  paid 
from  the  proceeds  of  the  $10,000  life  insurance 
policy;    but    in    the    third    item    the    testator   became 
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his  own  interpreter  and  greatly  modified  his  previous 
language.  In  the  conclusion  of  the  latter  item  he 
said  plainly  that  it  was  his  intention  *'to  prohibit" 
his  executors  from  using  any  of  the  insurance  fund 
in  payment  of  any  debt  connected  with  the  firm  or 
business  of  Woods  &  Woods,  and  to  permit  '*them, 
in  their  discretion,"  to  use  it  in  payment  of  his 
I>ersonal  debts;  and,  by  way  of  emphasis,  he  fur- 
ther said:  ^<And  item  second  .  shall  so  read 
as  to  leave  to  the  discretion  of  my  executors  which, 
if  any,"  of  the  debts  of  the  latter  class  shall  be 
paid  out  of  the  insurance  fund.  Liooking  to  the 
whole  of  the  will  in  respect  of  the  insurance  fund, 
the  testator^s  interpretation  with  the  rest,  it  is  clear 
that  he  intended  to  give  his  executors  the  mere 
power  to  pay  from  that  fund  the  unpaid  balance  of 
all,  or  some,  or  none  of  his  personal  debts,  as 
''they,  in  their  discretion,"  might  see  fit  to  do. 
He  left  it  for  them  to  decide  for  themselves  ' '  which, 
if   any,"    of   such   debts   should    be   so   paid. 

Manifestly,  the  testator's  personal  debts  were  not 
thereby  made  a  charge  upon  the  insurance  fund,  nor 
was  a  trust  thereby  created  in  their  favor.  The 
owners  of  those  debts  have  no  claim  against  that 
fund  that  can  be  enforced  by  the  Courts.  They 
acquired  no  fixed  or  tangible  right  under  the  will, 
and  must  abide  the  voluntary  action  of   the  executors. 

Finally,  the  fact  that  there  was  a  will,  and  that 
the  complainant  had  a  right  to  bring  it  into  Court 
for    construction,    did    not    prevent    the    operation    of 
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the  two-year  statute  of  limitations  against  his  note. 
The  will  was  promptly  probated,  he  was  entitled  to 
nothing  under  it,  and  the  accrual  of  his  cause  of 
action  was  in  no  way  dependent  upon  a  construction 
of  the  will;  consequently,  the  operation  of  the  stat- 
ute was  not  suspended,  but  ran^  its  course  without 
interruption. 

Affirm   the   decree. 
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Shepherd  v.  Carlin. 

{Jackson,       May    8,    1897.) 

Descent  and  Distribution.    By  and  among  negroes. 

The  right  of  direct  inheritance  from  the  parents  only,  and  not 
the  right  of  collateral  inheritance,  is  conferred  by  Acts  1865-6, 
Ch.  40,  providing  that  all  free  persons  of  color  living  together 
as  husband  and  wife  in  this  State,  while  in  a  state  of  slavery, 
are  declared  man  and  wife,  and  their  children  legitimately 
entitled  to  an  inheritance  in  any  property  previously  or  sub- 
sequently acquired  ''by  said  parents." 

Code  construed:  JJ  4179, 4198  (S.);  ^J  3285,  3303  (M.  &  V.);  JJ  2435a, 
2447a  (T.  &  S.). 

Cases  cited  and  approved:  98  N.  C,  31;  108  N.  C,  178;  16  S.  Rep., 
783. 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
Sterling  Pierson,    Ch. 

Smith   &   Trezevant   for   Shepherd. 

Wm.    M.    Randolph   &   Sons   for   Carlin. 

Wn.KES,  J.  This  is  a  bill  claiming  title  to  a  house 
and  lot  on  Railroad  Avenue,  and  to  have  a.  cloud 
removed  from  it.  Complainant,  Susan,  claims  by  in- 
heritance from  her  uncle,  James  Carr,  and  -  her  aunt, 
Agnes    LfCe,    both    of    whom    died    without    issue    and 
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intestate.  Defendant,  Carlin,  claims  under  deed  from 
Anthony  Lee,  who  was  the  surviving  husband  of 
Agnes  Lee,  and  claimed  the  property  as  the  heir  of 
his  wife,  on  the  theory  that  she  had  no  other  heirs 
capable  of  inheriting.  This  deed  is  asked  to  be  can- 
celed as  a  cloud  on  complainants'  title.  The  lot  is 
a  part  of  the  John  Rice  grant  acquired  by  Amos 
WoodruflF,  who,  in  1872,  conveyed  to  Thomas  Wright. 
He  devised  it  to  his  mother,  Chaney  Carr,  another 
sister  of  Susan's  father,  who  devised  it  to  Agnes  and  "^ 
James.  James  died,  and  it  is  insisted  that  one-half 
his  estate  went  to  Agnes,  and  the  other  to  Susan, 
and,  on  the  death  of  Agnes,  the  whole  vested  in 
Susan.  The  defense  is  that  Susan  was  illegitimate; 
that  her  ancestors  were  slaves,  and  had  no  transmis- 
sible, and  she  has  no  inheritable,  blood.  The  reply 
to  this  is  that,  by  the  enabling  Act  of  1865-66,  Ch. 
40,  Susan  does  inherit  the  property  in  controversy. 
The  common  ancestors  of  complainant  and  James  and 
Agnes  were  Jack  and  Millie  Carr,  slaves  of  John 
Carr.  «  They  had  seven  children,  named  Chaney, 
Henry,  Nancy,  Sarah,  Agnes,  James,  and  Wilson,  all 
of  whom  died  without  issue  except  Wilson,  the  father 
of  complainant,  Susan.  All  died  intestate  except 
Chaney,    who   devised    to   James   and   Agnes. 

The  Chancellor  dismissed  the  bill,  not  being  sat- 
isiied  that  complainant,  Susan,  is  the  legal  heir  and 
next  of   kin   of   Agnes   and   James. 

The  first  question  presented,  and  upon  which  the 
case    must    necessarily   and    conclusively   turn,    is   the 
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proper  construction  of  the  enabling  Act  which,  it  is 
claimed,  gave  to  complainant  inheritable  blood  as  to 
this  property.  This  is  the  Act  of  1865-66,  Ch.  40, 
Sec.  5,  which  is  brought  forward  into  Shannon^s 
compilation  as  Section  4179,  and  repeated  in  Section 
4198,  and  is  substantially  as  follows:  '*A11  free  per- 
sons of  color,  who  were  living  together  as  husband 
and  wife,  in  this  State,  while  in  a  state  of  slavery, 
are  hereby  declared  to  be  man  and  wife,  and  their 
children  legitimately  entitled  to  an  inheritance  in  any 
property  heretofore  acquired,  or  that  may  be  here- 
after acquired,  by  said  parents,  to  as  full  an  extent 
as  the  children  of  white  citizens  are  entitled  by  the 
laws   of   this   State." 

We  are  of  opinion  that,  by  the  plain  terms  of 
this  Act,  the  right  and  power  of  inheritance  is  con- 
ferred only  as  to  such  property  as  may  descend 
from  parents,  and  that  no  right  of  collateral  inher- 
itance is  conferred  by  the  Act.  This  was  no  doubt 
the  intention  of  the  General  Assembly,  and  is  the 
clear  meaning  of  the  words  of  the  Act,  which  can 
admit  of  no  other  construction.  A  like  construc- 
tion has  been  placed  upon  statutes  similar  to  the 
Act  of  1865-66,  in  other  States.  Tucker  v.  Bella- 
ffMi/,  98  N.  C,  31;  Jones  v.  Haggard,  108  N.  C, 
178;     WilUwiiH   v.    Kiinhall,    16    S.    Eep.,    783-786. 

The  complainant  in  this  case,  as  well  as  James 
Carr  and  Agnes  Lee,  through  whom  she  must  claim 
and  from  whom  she  must  inherit  this  property,  if 
at   all,    were   born   in   slavery,   and  she   cannot  inherit 
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except  under  and  by  virtue  of  the  terms  of  the  Act 
referred  to,  if  at  all.  'But  she  is  not  a  lineal  descend- 
ant of  James  and  Agnes,  and  is  only  related  to 
them  collaterally,  being  their  niece,  the  daughter  of 
Wilson,  their  brother.  She  is  not,  therefore,  em- 
braced in  the  terms  of  the  Act,  and  the  property 
in  question  was  never  the  property  of  her  parents, 
nor  covered  by  the  provisions  of  the  enabling  law, 
and  this  is  conclusive  of  the  case,  without  examining 
the  other  many  interesting  questions  which  have  been 
presented  and  ably  argued  before  the  Court.  Com- 
plainant fails  to  place  herself  in  such  relation  to  this 
property  as  to  be  able  to  claim  it  by  inheritance, 
and   her   suit   must   therefore   fail. 

The  decree   of    the    Court    below    is    affirmed,    and 
bill   dismissed   at   complainant^s   cost. 
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Oldham   v.  York. 

(Jacksmu      May    8,    1897.)  . 

1 .  Wills.     QunntXt^  of  land  covered  by  dexylse. 

A  devise  of  a  tract  of  land  as  1,407  acres,  referring  *^for  metes 
and  bounds  "  to  a  registered  deed  from  a  designated  person  to 
testator,  does  not  cover  and  pass  title  to  a  distinct  adjoining 
tract  of  65  acres,  although  both  tracts  comprised  precisely 
1,407  acres,  and  testator  would  otherwise  die  intestate  as  to  the 
latter  tract.     {Pont,  pp.  74-77.) 

2.  Wills.     Description  of  land. 

Metes  and  bounds  control  estimated  acreage  in  the  description 
of  lands  in  a  devise.     (Post,  pp.  76,  77.) 

Cases  cited  and  approved:  120  U.  S.,  586;  117  U.  S.,  217. 

3.  Wills.     Presumption  against  intestacy. 

The  presumption  against  partial  intestacy  cannot  avail  where 
testator^s  language  is  plain  and  unambiguous,  but  only  where 
the  words  used,  by  *'fair  interpretation  or  allowable  implica- 
tion," will  embrace  the  property  otherwise  undevised.  (Po»t, 
p.  77.) 

Code  construed:  J  3897  (8.);  ?  3005  (M.  &  V.);  g  2164  (T.  &  S.). 

Cases  cited  and  approved:   Williams  v.  Williams,  10   Yer.,  25; 

,  Armstrong  v.  Park,  9  Hum.,  196;  Gourley  v.  Thompson,  2  Sneed, 
389;  Reeves  v.  Reeves,  5  Lea,  655;  Smith  v.  Puryear,  3  Uels., 
708;  Davis  v.  Smith,  9  Hum.,  559;  Crouch  v.  Shepard,  4  Cold., 
388;  Gourley  v.  Thompson,  2  Sneed,  392. 

4.  Possession.     Cmistrxvctive. 

Constructive  possession  of  land  will  not  avail  under  the  statutes 
of  limitations.     {Post,  PV'  77-79.) 
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J.  J.   DuPUY   for   Oldham. 
\V.   W.  McDowell   for   York. 

McAlistek,  J.  Complainants  filed  this  bill  to  re- 
cover the  possession  of  a  tract  of  land,  comprising 
sixty-five  acres,  situated  in  the  fourth  civil  district 
of  Shelby  County,  and  for  rents  for  the  use  and 
occupation,  as  well  as  the  value,  of  timber  alleged 
to  have  been  cut  therefrom.  The  defendants,  J.  R. 
York  et  als.^  are  in  possession  of  the  land,  claiming 
as  the  heirs  of  W.  P.  York,  who  died  in  May, 
1892.  The  Chancellor  decreed  in  favor  of  com- 
plainants as  to  the  possession  of  the  land,  but  dis- 
allowed an  account  for  rents,  upon  the  ground  that 
defendants'  occupancy  of  said  land  was  under  an 
honest  claim  of  right.  Both  sides  appealed,  the  ap- 
peal of  complainant  being  limited  to  the  action  of 
the   Chancellor    in   disallowing   the   claim   for   rents. 

Complainant  purchased  the  land  in  controversy  from 
the  heirs  of  Nancy  F.  Donehower,  who  inherited  it 
under  the  third  item  of  the  will  of  her  father,  W. 
S.  Garner,  namely:  **I  give  and  bequeath  to  my 
daughter,  Nancy  F.  Donehower,  the  tract  of  land  1 
now  own  in  District  No.  4,  containing,  by  estima- 
tion, 1,407  acres,  which  I  purchased  by  deed  from 
Kenneth  Reynor,  and  is  recorded  in  the  Register's 
oflSce  of  said  county,  in  Book  No.  5,  page  536,  to 
which  reference  is  here  made  for  metes  and  bounds, 
except  300  acres,  to  be  cut  oflf  the  west  end  of 
said    tract,    by   a    line    running   due    north    and    south; 
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which  300  acres  I  desire  my  granddaughter,  Charlotte 
Ann  Garner,  to  have.  The  balance  of  said  1,407 
acre  tract  I  give  and  bequeath  to  said  Nancy  F. 
Donehower   and   the   heirs   of   her   body.'' 

The  lands  in  controversy  were  acquired  by  W.  S. 
Garner  from  the  State  of  Tennessee  by  a  locative 
entry  made  in  1848,  estimated  to  contain  65^  acres, 
but  by  actual  measurement  is  shown  to  contain  only 
49tVo  acres. 

In  1860,  or  prior  thereto,  the  said  W.  S.  Garner 
purchased  of  Kenneth  Raynor  the  north  half  of  a 
2,500  acre  tract  in  the  fourth  civil  district  of 
Shelby  County,  Tenn.,  granted  to  George  Dougherty 
by  the  State  of  North  Carolina,  which  grant  is  num- 
bered 69,  and  lies  south  of  and  adjoining  said  entry 
of  sixty-five  acres.  The  complainant  claims  that  the 
lands  embraced  in  the  sixty -five  acre  entry  were  de- 
vised to  Nancy  F.  Donehower  by  her  father,  W. 
S.  Garner,  by  the  said  third  item  of  his  will,  pro- 
bated in  January,  1858,  and  that  Mrs.  Donehower 
having  died  in  1865,  complainant,  Oldham,  acquired, 
by  purchase   from    her  heirs,   the  lands  in  controversy. 

The  contention  of  defendants  is,  that  the  sixty- 
five  acre  tract  is  not  embraced  in  the  description  of 
the  will,  or  within  the  intention  of  the  testator;  that 
it  is  undevised  property,  and,  as  such,  came  by  de- 
scent to  the  heirs  of  W.  S.  Garner,  and  that  W. 
P.  York,  father  of  defendants,  purchased  f J  of  the 
interests  of  the  heirs  in  the  land,  went  into  posses- 
sion  in  1884,  and   claimed,   as  assignee  of   these  heirs, 
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by  an  open  and  adverse  possession  down  to  his  death, 
which  occurred  in  1892.  It  is  further  claimed,  that 
independent  of  color  of  title  to  the  land,  which  was 
acquired  by  the  father  of  defendants  by  his  purchase 
of  f  J  of  the  interests  of  the  heirs  of  W.  S.  Garner, 
defendants  have  acquired  a  possessory  right  by  an 
adverse  possession  of  twenty-five  acres  of  said  land, 
which  they  have  had  under  fence  for  more  than 
seven   years   prior   to   the  filing   of    this   bill. 

The  bill  admits  that  W.  P.  York,  the  ancestor 
of  defendants,  acquired  by  deed,  from  Mrs.  C.  A. 
Maddox  and  other  heirs  of  W.  S.  Garner,  deceased, 
i2  of  their  interest  ia  said  tract  of  land,  and  that 
the  boundaries  of  said  deed  embrace  a  part  of  the 
land  so  purchased  by  complainant,  Oldham,  from  the 
heirs  of  Nancy  F.  Donehower.  The  bill  also  charges 
that,  under  said  deeds,  the  said  W.  P.  York,  and 
his  heirs,  are  now  in  '  possession  of  33^  acres  of  the 
lands  in  said  sixty-five  acre  entry,  which  they  have 
inclosed,  and  have  built  four  tenement  houses  thereon, 
and  are  claiming  the  same  adversely  to  complain- 
ants, under  said  pretended  claim;  that,  in  1885,  W. 
P.  York  cut  timber  from  said  land,  and  appropriated 
the  same   to    his   own   use. 

The  defendant,  York,  interposes  the  following  de- 
fenses  to  the    bill,    viz. : 

"1.  That  the  lands  in  said  sixty-five  acre  entry 
were  not  devised  to  Mrs.  Donehower  under  the  third 
item  of  the  will  of  W.  S.  Garner,  deceased,  nor  by 
any  other    clause    of    the  will,    but    pass    to    his  heirs 
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by  descent;  that  as  to  this  land  the  testator  died 
intestate. 

"2.  That,  if  they  did  so  pass,  they  are  not  em- 
braced in  said  deeds  to  complainant,  J.  D.  Oldham, 
through  which  he  claims  title — that  is  to  say,  said 
lands  are  not  within  the  metes  and  bounds  of  said 
deeds. 

"3.  That,  if  they  are  so  embraced,  the  sales  as 
to  the  three-fifths  interest,  sold  by  R.  Y.  Donehower 
and  H.  Y.  Oldham,  were  champertous  and  void,  and 
their  deeds  to  that  extent  passed  no  title,  because 
W.  P.  York  was  in  the.  actual  adverse  possession  of 
said  lands  in  November,  1884,  when  B.  Y.  Done- 
hower's  deeds  for  a  one-fifth  interest  was  executed, 
and  also  in  1888,  when  R.  V.  Oldham  sold  and  con- 
veyed a  two-fifths  interest  in  the  lands  embraced  in 
his  said   deeds. 

*'4.  That  said  sixty-five  acres  passed  by  descent 
to  the  heirs  of  W.  S.  Garner,  and  that  W.  P.  York, 
the  father  of  the  defendants,  purchased  f J  of  the 
right,  title,  and  interest  of  his  heirs,  and  took  deeds 
from    them    for   same. 

**5.  That,  even  if  the  title  to  said  lands  did  pass 
to  complainant,  J.  D.  Oldham,  under  his  several 
deeds,  he  could  not  recover,  by  reason  of  the  fact 
that  said  W.  P.  York,  the  father  of  defendants, 
took  actual  possession  of  the  lands  in  said  entry, 
early  in  the  year  1884,  and  with  notice  to  complain- 
ants, under  color  of  title,  and  that  he  and  his  chil- 
dren    have     been     in     the     actual     adverse     possession 
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thereof,  continuously,  ever  since,  claiming  the  same 
in  his  and  their  own  right,  and  that,  in  consequence 
of  such  adv^erse  possession  for  more  than  seven  years 
prior  to  the  institution  of  this  suit,  the  right,  title, 
and  intei'est  of  the  complainants,  if  they  had  any, 
was  barred,  and  their  right  of  recovery  extinguished 
and  destroyed  by  the  statute  of  limitations  of  seVen 
years,    under   the    Act   of    1819. 

*'(>.  And  the  defendants  set  up  the  further  de- 
fense that,  independent  of  the  fact  of  color  of 
title,  the  right  of  recovery  of  the  complainants 
would  be  barred  and  cut  off  as  to  the  twenty-five 
acres  of  fenced  lands  in  the  adverse  possession  of 
W.  P.  York,  during  his  lifetime,  and  the  continua- 
tion of  that  actual  adverse  possession  by  his  heirs, 
the  defendants,  since  his  death,  in  May,  1892;  but 
he  has  been  in  the  actual  adverse  possession,  with 
an  occupied  house,  and  fence  inclosure  of  twenty-five 
acres,  for  more  than  seven  years  before  his  death. 
They  further  state  that  they  paid  all  taxes  on  the 
lands   in    said   entry   since    1883." 

The  complainants  must  show  a  title  in  themselves 
or  one  of  them,  and  a  right  to  possession,  in  order 
to   recover   the   land   sued  for. 

The  minors  answered  and  asked  the  protection  of 
the   Court.     The   Court   below   decreed — 

'*!.  That  the  land  in  said  sixty-five  acre  entry 
was  embraced  in  said  third  item  of  the  will  of  W. 
S.  Garner,  and  passed  to  Mrs.  Nancy  F.  Donehower 
by    that   devise. 
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<^2.  That  the  complainant,  J.  D.  Oldham,  ac- 
quired a  good  and  valid  title  thereto  by  his  pur- 
chase of  the  interests  of  her  heirs,  and  a  deed  from 
the  complainant,  R.  V.  Oldham,  who  had  purchased 
the  interest  of  two  of  the  other  heirs  in  the  lands 
devised. 

'  *^3.  That,  having  thus  acquired  the  title,  the 
complainant,  J.  D.  Oldham,  was  the  owner  of  said 
land,    and   entitled   to   the   possession   of   the   same. 

*'4.  That,  independent  of  such  right,  the  {)Os- 
session  of  said  lands  for  twenty  years  by  said  Nancy 
F.  Donehower  would  have  fixed  the  title  in  her  bv 
prescription,  and  thus  give  the  complainant,  J.  D. 
Oldham,    a   right  to   recover   the   same. 

<^5.  It  is  also  declared  that  the  said  deeds  to 
W.  F.  York  were  a  cloud  upon  complainants'  title, 
and  decreed  that  the  same  be  removed,  and  ordered 
a  writ  of  possession  to  issue.  That  defendants 
should    pay    the   costs   of    the   suit.'' 

From  all  of  which  rulings  of  the  Court  below 
defendants   appealed. 

**6.  But  the  Court  further  found  and  decreed  that, 
on  account  of  certain  equities  in  the  case  in  favor 
of  the  defendants,  the  com[)lainants  were  not  entitled 
to  recover  fbv  rents  and  protits,  and  the  complain- 
ant, J.  D.  Oldham,  appealed  from  the  ruling  as  to 
rents   and   j)rofits,"    etc. 

The  defendants  appealed,  and  have  assigned  errors. 
The  first  assignment  of  error  by  the  defendants  is 
that    the    Chancery    Court    erred    in    finding    and    ad- 
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judging  that  the  land  in  said  sixty-five  acre  entry 
was  embraced  in  the  third  item  of  the  said  will  of 
W.  S.  Garner,  and  was  included  in  the  said  devise 
therein   to    Mrs.    Nancy  F.    Donehower. 

The  third  item  of  the  said  will  is  as  follows:  "  I 
give  and  bequeath  to  my  daughter,  Nancy  F.  Done- 
hower, the  tract  of  land  I  now  own  in  District  No. 
4,  containing,  by  estimation,  1,407  acres,  which  I 
purchased  by  deed  from  Kenneth  Raynor,  and  is 
recorded  in  the  Reffister's  oflSce  of  said  county,  in 
Book  No.  5,  page  536,  to  which  reference  is  here 
made  for  metes  and  bounds,  except  300  acres,  to  be 
cut  oflF  the  west  end  of  said  tract,  by  a  line  run- 
ning due  north  and  south,  which  300  acres  I  desire 
mj'  granddaughter,  Charlotte  Ann  Garner  to  have. 
The  balance  of  said  1,407  acre  tract  I  give  and  be- 
<]ueath  to  said  Nancy  F.  Donehower  and  the  heirs 
of   her    body. ' ' 

It  will  be  observed  that  the  testator  in  this  item 
specifically  devises  the  lands  which  he  acquired  from 
Kenneth  Raynor,  by  recorded  deed,  to  which  he  makes 
especial  reference  for  metes  and  boundaries.  It  must 
be  admitted  that  the  sixty-five  acre  tract  does  not 
come  within  this  description,  since  that  land  was  ac- 
quired by  locative  entry  from  the  State  of  Tennessee. 
The  deed  from  Raynor  to  Warner  conveys  a  certain 
tract  of  land  in  the  county  of  Shelby,  State  of 
Tennessee,  containing,  by  estimation,  1,342  acres, 
more  or  less,  being  the  north  half  of  a  tract  of  2,600 
acres,    containing   by   survey    2,684   acres,   granted   by 


76  JACKSON : 


Oldham  v.  York. 


the  State  of  North  Carolina  to  George  Dougherty  on 
warrant  No.  1,198,  number  of  grant,  69.  As  al- 
ready seen,  the  land  in  the  sixty-five  acre  entry  lies 
north  of  said  grant  69,  and  this  fact  is  admitted 
in  the  bill.  Moreover,  it  is  shown  by  survey  and 
actual  measurement  that  the  sixty-five  acre  tract  does 
not  lie  anywhere  within  the  boundaries  of  the  Raynor 
tract. 

It  is  claimed,  on  behalf  of  complainants,  that  the 
testator,  by  the  third  item  of  his  will,  intended  to 
include  the  sixty-five  acre  tract,  and  devised  it  to  his 
daughter,  Mrs.  Donehower.  As  evincing  this  inten- 
tion, attention  is  called  to  the  fact  that  the  testator, 
in  this  item,  estimates  the  Raynor  tract  as  contain- 
ing 1,407  acres,  whereas  the  deed  to  that  tract  only 
embraces  1,342  acres.  If,  however,  the  sixty -five 
acre  tract  is  added  to  the  1,342  acres  acquired  by 
the  deed  from  Raynor,  it  will  make  1,407  acres. 
This,  it  must  be  admitted,  is  a  very  striking  co- 
incidence, to  say  the  least  of  it.  If  the  sixty  -  five 
acre  tract  is  not  included  in  the  devise,  the  number 
of  acres  devised  is  only  1,342,  but  if  it  is  em- 
braced it  makes  the  full  complement  of  1,407  acres, 
which  the  testator  estimated  his  Raynor  tract  to  con- 
tain. But,  on  the  other  hand,  it  must  be  noticed 
that  the  testator,  in  giving  the  acreage  of  his  Ray- 
nor tract,  is  only  estimating  what  it  contains.  He 
does  not  undertake  to  be  precise,  but,  in  order  to 
make  it  definite,  he  cites  the  book  and  page  of  the 
recorded    deed,    to    which    he   makes   es{)ecial    reference 
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for  metes  and  bounds.  An  examination  of  that  deed 
shows  that  the  lands  therein  conveyed  lie  wholly 
south  of  said  sixty-five  acre  entry,  and  constitute  the 
north  half  of  grant  No.  69.  Of  course,  in  such 
cases,  the  metes  and  bounds  are  controlling  in  ascer- 
tatning  the  particular  lands  embraced  in  the  instru- 
ment. Gi/mer  v.  Stme,  120  U.  S.,  586;  117  U.  S., 
217;   Jarman   on    Wills,    379. 

It  was  suggested  on  behalf  of  complainant  that 
a  testator  is  presumed  to  intend  to  devise  all  his 
property  when  he  engages  in  the  solemn  act  of  ex- 
ecuting and  publishing  his  last  will  and  testament, 
citing  WillianiH  v.  Williams,  10  Yer.,  25;  9  Hum., 
196;  2  Sneed,  389;  5  Lea,  655;  3  Heis.,  708; 
Code  (M.  &  v.),  §3005.  We  think  the  rules  in 
respect  of  presumptions  against  partial  intestacy  can 
have  no  controlling  effect  in  a  case  like  the  present, 
where  the  language  used  by  the  testator  is  plain  and 
unambiguous.  The  rule  is  only  applied  when  the 
words  used,  by  any  <'fair  interpretation  or  allow- 
able implication,"  will  embrace  the  property  other- 
wise undevised.  Gourley  v.  Thonij)8oii,  2  Sneed,  392; 
Davla  V.  Smith,  9  Hum.,  559;  Crouch  v.  Shejyard, 
4  Cold.,  388.  We  think  it  very  clear  that  the 
sixty-five  acre  tract  did  not  pass  under  the  third 
item  of  the  will,  but  as  to  this  tract  the  testator 
died   intestate. 

The  second  assignment  is  that  the  Court  erred  in 
ruling  that  the  possession  of  said  lands  in  said  entry 
for     twenty    years     by    Mrs.     Nancy    F.     Donehower 
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would  have  fixed  the  title  in  her  by  prescription, 
aside  from  the  construction  of  the  said  third  item 
of   the   will. 

On  this  subject,  the  record  shows  that,  in  1859, 
in  pursuance  of  the  direction  of  the  testator,  ex- 
pressed  in  his  will,  the  executors  caused  three  hun- 
dred acres  to  be  surveyed  and  laid  off  from  the 
Raynor  tract,  for  the  benefit  of  Charles  Noblin,  and 
the  balance  of  the  tract  was  allotted  to  Nancy  F. 
Donehower,  in  accordance  with  the  provisions  of  the 
will.  It  is  to  be  observed  that  the  surveyor,  in 
dividing  this  tract,  states  in  his  report,  that  the 
tract  of  land  is  comi)Osed  of  the  north  half  of  grant 
No.  69,  and  an  entry  lying  north  of  it,  the  whole 
tract  l)eing  estimated  at  1,407  acres.  But,  while 
this  surveyor  states  that  this  sixty-five  acre  tract 
was  embraced  in  the  1,407  acres,  he  did  not,  in 
fact,  include  it  in  his  survey,  since  he  followed 
strictly  the  metes  and  bounds  in  the  Raynor  deed. 
It  is  insisted  on  behalf  of  complainants,  that  after 
this  survey  was  made,  in  .  1859,  Mrs.  Donehower 
went  into  the  possession  of  1,107  acres,  and  that 
this  possession  was  undisputed  by  any  of  the  heirs 
of  W.  S.  Garner  for  over  twenty  years,  thus  rais- 
ing the  presumption  of  a  deed.  It  is  insisted  that 
Mrs.  Donehower^s  possession  was  not  disturbed  until 
1883,  when  Charlotte  Noblin  made  a  deed  of  her 
interest   to   W.    P.    York. 

This  record  shows  that  Mrs.  Donehower's  interest, 
under   the   will,    was    set    aside    to   her   in   November, 
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1859,  and  in  1865  she  died.  So  far  as  the  record 
shows,  Mrs.  Donehower  was  never  in  possession  of 
the  sixty- five  acre  tract  at  any  time,  excepting,  of 
course,  a  constructive  possession  which  attached  to 
her  undivided  interest  in  the  land  as  a  tenant  in 
coDunon  with  the  other  heirs  of  W.  S.  Garner. 
Complainants  having  failed  to  show  any  title  to  this 
land,  it  is  unnecessary  to  investigate  the  title  or 
possessory   right   set   up   by   defendants. 

The   decree  of   the   Chancellor  is   reversed,  and  the 
bill    will    l)e   dismissed. 
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QuiNN  V.    Catholic   Knights. 
{Jackson.     May    15,    1897.) 

1.  Life  Insurancb.     Invalid  assignment  of  benefit  certlJlcaU. 

An  assignment  by  a  member  of  a  benefit  society  of  a  certificate 
payable  to  himself,  issued,  after  his  suspension,  in  place  of  the 
original  certificate  made  payable  to  his  wife,  in  pursuance  of 
an  agreement  that  th^assignee,  who  was  in  no  way  related  to 
or  interested  in  the  continuance  of  the  life  of  the  member, 
should  pay  to  him  the  amount  already  paid  by  him  and  assume 
and  pay  all  subsequent  dues  and  assessments,  is  void  as  against 
public  policy.     (Po8U  PP-  81-86.) 

Cases  cited  and  approved:  9  Fed.  Rep.,  249;  120  111.,  121. 

2.  Sams.     Amount  recoverable  by  original  l)cni!iti<*liiry  of  assignee  un- 

der illegal  contract. 

The  original  beneficiary  in  a  benefit  certificate  may  recover  from 
one  to  whom  the  certificate  has  been  transferred  by  a  void 
assignment,  and  to  whom  the  full  amount  of  the  certificate  has 
been  paid,  thd  difiierence  between  such  amount  and  the  money 
actually  paid  by  the  assignee  in  keeping  the  insurance  alivei 
but  no  more.     {Poat^  pp.  86,  87.) 

Case  cited  and  approved:  104  U.  8.,  775. 


FROM     SHELBY. 


Appeal    from    Chancery    Court    of    Shelby   County, 
John  L.    T.    Sneed,    Ch. 

W.    W.    Goodwin   for   Quinn. 

Wm.  M.  Randolph  &   Sons  for   Catholic   Knights. 
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Beard,  J.  Thomas  Quinn  was  a  member  of  the 
order  of  Catholic  Knights  of  America,  and  there  was 
issued  to  him,  as  such,  a  beneficial  certificate,  in 
which  this  institution  agreed  to  pay  to  his  wife, 
Mary  Quinn,  $2,000,  at  his  death,  upon  the  con- 
dition that  he  continued,  during  life,  to  pay  into 
the  order  the  dues,  assessments,  etc.,  required  under 
its  constitution.  Subsequently,  finding  the  payments 
which  were  necessary  to  keep  him  in  full  fellowship 
in  the  order,  were  becoming  too  burdensome,  he 
projxjsed  to  defendant,  Carter,  if  he  would  repay  to 
him  (Quinn)  the  sum  of  fifty-five  dollars,  already 
paid  in  by  him,  and  agree  to  assume  and  discharge 
all  dues  and  assessments  which  might  thereafter  accrue 
against  him  on  account  of  his  membership,  that,  his 
wife  assenting,  he  would  assign  or  transfer  to  him  (Car- 
ter) the  beneficial  certificate  already  issued,  or  else, 
delivering  to  the  order  the  old  certificate  for  can- 
cellation would  cause  the  issuance  of  a  new  one,  in 
which  Carter  should  be  named  as  beneficiary.  This 
proposition  was  taken  under  advisement  by  Carter, 
who  had  one  or  more  conversations  with  oflScers  of 
the  order  in  Memphis  as  to  the  legality  of  such  a 
contract.  Finally,  becoming  satisfied  that  he  could 
safely  do  so,  he  accepted  the  terms  proposed.  There- 
upon, on  the  back  of  the  certificate,  Quinn  gave  an 
order,  in  writing,  to  the  Supreme  Secretary  of  the 
Catholic  Knights,  to  issue  a  new  certificate,  in  lieu 
of  the  old,  naming  Carter  as  the  beneficiary;  and 
to    this    Mary   Quinn    gave,    underneath,    her    written 
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consent.  For  some  reason,  undisclosed  in  the  record, 
this  plan,  thus  agreed  upon,  was  not  carried  out. 
Instead,  as  Quinn  was  in  arrears  for  one  or  more 
of  his  assessments,  it  was  evidently  thought  best  to 
enforce  against  him  suspension,  as  was  authorized  by 
a  rule  of  the  order,  and  in  this  mode  work  the 
change,  which  was  to  substitute  Carter  as  the  bene- 
ficiary of  the  certificate,  in  the  room  and  stead  of 
Mary  Quinn.  This  is  apparent  from  the  testimony 
in  the  case,  and  especially  from  the  minutes  of  the 
meeting  of  the  order  at  which  this  suspension  was 
eflfected.  The  minute  on  this  subject  recites  as  fol- 
lows: '*Mr.  P.  Quinn  was  suspended  for  nonpay- 
ment of  assessments,  reading,  at  the  same  time,  a 
letter  from  the  Supreme  Secretary  on  the  subject  of 
changing  beneficial  certificate,  it  being  the  only  course 
Mr.    Quinn   could   pursue   in    the    premises." 

It  is  to  be  observed  that  at  the  time  of  this 
transaction  the  laws  of  this  order  required  the  con- 
sent, in  writing,  of  the  beneficiary  named  in  the  cer- 
tificate to  the  surrender  of  the  old  and  the  issuance 
of  a  new  certificate  naming  another  beneficiary.  The 
effect  of  this  suspension,  if  not  the  purpose,  was  to 
disconnect  Mrs.  Quinn,  without  regard  to  her  con- 
sent, from  the  certificate,  and  thus  open  up  the  way, 
upon  Quinn' s  reinstatement,  to  a  certificate  absolutely 
under    his    control. 

When  the  suspension  occurred  Mr.  Carter  paid 
the  dues  and  assessments  which  Quinn  had  failed  to 
pay,    and    the    latter   was    reinstated   to    full    member- 
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ship.  A  new  certificate  was  then  issued,  in  which 
Thomas  Quinn  was  named  as  beneficiary,  and  this 
was  at  once  assigned  and  delivered  to  Carter,  who 
at  the  same  time  paid  to  Quinn  the  small  amount 
of  money  theretofore  expended  by  him  in  keeping 
up  his  connection  with  the  order.  From  that  time 
Carter  paid  all  the  dues  and  assessments  which  ac- 
crued against  Quinn  up  to  the  time  of  his  death. 
The  sum  total  of  all  these  payments,  as  shown  by 
the  record,  was  less  than  $600.  This  assignment  of 
the  beneficial  certificate  to  Carter  was  rested  alone  on 
the  agreement  and  consideration  above  set  forth.  He 
was   neither   of   kin   to   nor   a   creditor   of   Quinn. 

After  the  death  of  Quinn,  his  widow,  Mary 
Quinn,  qualified  as  executrix  of  his  estate,  and  set 
up  claim  to  this  fund.  Over  her  protest,  however, 
the  full  sum  of  two  thousand  dollars  was  paid  to 
the  assignee.  This  bill  was  filed  by  the  executrix, 
seeking  to  recover  from  Carter  this  sum,  less  the 
amount  expended  by  him  in  keeping  alive  the  cer- 
tificate, with  the  sum  added  paid  by  him  to  reim- 
burse her  testator.  The  Chancellor  dismissed  her 
bill,    and   she   has   appealed. 

An  examination  will  disclose  that  there  is  an  ir- 
reconcilable conflict  among  the  authorities  upon  the 
question  whether  a  person  who  has  taken  out  a 
valid  policy  on  his  own  life,  may  afterwards  assign 
it  to  a  party  who  has  no  interest  in  that  life. 
Among  the  cases  maintaining  the  right  of  the  holder 
of    a    policy    on    his    own    life,    taken    out    in    good 
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faith,  to  assign  it  to  one  without  an  insurable  in- 
terest in  his  life,  are:  Murphy  v.  Red^  64  Miss., 
614  (S.  C,  58  A.  R.,  855);  Bloomington  v.  Bhie^ 
120  111.,  121  (S.  C,  58  A.  R.,  852);  Mutual  Life 
Ins.  Co.  V.  Alleriy  138  Mass.,  24  (S.  C,  52  A.  R., 
245);  Businger  v.  Bank,  75  Wis.,  75  (S.  C,  58 
A.  R.,  848);  Clark  v.  Allen,  11  R.  L,  439  (S. 
C,  23  A.  R.,  496);  Succession  of  Hearing,  26  La. 
Ann.,    326). 

On  the  other  hand,  denying  this  right  are,  among 
others,  the  following  cases:  Wbrnock  v.  Davis,  104 
U.  S.,  775;  Langdon  v.  Union  Mutual  Life  Ins. 
Co.,  14  U.  S.,  273;  Franklin  v.  Ilazzard,  41  Ind., 
116  (S.  C,  13  A.  R.,  313);  Franklin  v.  Sefto7i,  53 
Ind.,  380;  Missouri  v.  Sturges,  18  Kan.,  93  (S.  C, 
26  A.  R.,  761);  Boyse  v.  Adains,  81  Ky.,  368; 
Helmstag's  Admrs.  v.  Miller,  76  Ala.,  183  (S.  C,  52 
A.  R.,  316);  Do^ony  v.  Iloffer,  110  Pa.  St.,  109; 
Hoffman  v.  Hoke,  122  Pa.  St.,  377;  Price  v.  Knights 
of  Ho7ior,  68   Tex.,    361. 

Those  Courts  which  sustain  such  assignments  do 
it  upon  the  ground  that  a  policy  of  insurance  upon 
one^s  life  stands  on  the  same  footing  with  any  other 
chose  in  action,  and,  if  valid  in  its  inception,  is 
equally  valid  in  the  hands  of  the  assignee.  The 
Courts  which  decline,  however,  to  recognize  those 
assignments,  rest  their  conclusions  on  public  policy, 
holding  that  the  title  of  no  assignee  of  such  a  pol- 
icy   should    be    sustained    when    his    interest   lies    not 
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in  the  proldngation  of  the  life  insured,  but  rather 
in    its   speedy    termination. 

It  is  not  necessary  for  us  in  this  case  to  range 
ourselves  with  either  line  of  these  authorities,  for 
we  do  not  regaW  the  question  upon  which  they  di- 
vide as  being  necessarily  presented  here,  nor  is  it 
at  all  necessary  for  us  to  differ  from  the  many 
cases  which  hold  that  a  party  in  good  faith,  both  in 
old  line  insurance  companies  as  well  as  in  such  a 
society  as  the  Catholic  Knights  of  America,  may 
select  a  beneficiary  who  has  neither  the  claim  of  blood 
or  debt  upon  him,  and  cause  the  policy  or  certificate 
to  be  made  payable  to  such  party,  for  that  is  not 
the   present   case. 

The  question  rather  is,  will  this  Court  sustain 
the  title  of  an  assignee  where  the  assignment  of  the 
policy  follows  upon  the  negotiations  already  detailed, 
and  where  the  assignee,  of  h'w  own  means,  in  ful- 
fillment of  a  promise  contemporaneous  with  its  issu- 
ance, keeps  it  alive  in  his  own  interest,  and  simply 
as  a   matter   of   pecuniary    profit. 

We  have  no  hesitation  as  to  the  proper  answer 
to  this  question.  Such  a  transaction  is  purely  spec- 
ulative on  the  part  of  the  assignee,  entered  upon  by 
him  as  a  wagering  interest,  from  which  the  largest 
profit  is  to  be  derived  from  the  termination  of  the 
insured's  life,  and  the  heaviest  loss  to  accrue  from 
its  long  continuance.  A  transaction  of  this  character 
is    obnoxious    to    the    law,    as    violative    of    a    sound 
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public  j)olicy,  and  should  not  be  sustained.  Brock- 
way   V.   Mut.   Ben,  Life    Co.^  9   Fed.   Rep.,  249. 

As  we  view  the  transaction,  it  was,  in  effect,  a  pur- 
chase of  a  life  policy  on  the  life  of  Quinn,  by  Carter, 
for  a  small  cash  consideration  and  the  agreement  to 
take  care  of  future  payments,  where  the  value  of  the 
speculation  depended  upon  the  termination  of  that 
life,  thus  radically  differing  from  a  case  where  the 
assured,  of  his  own  motion,  takes  a  risk  on  his  own 
life,  and,  notwithstanding  its  assignment,  keeps  it 
alive  by  his  own  means.  Bloomington  v.  Bhie^  supra^ 
is  one  of  the  cases  holding  to  the  assignability  of  a 
policy  as  a  mere  chose,  yet  it  recognizes  the  dis- 
tinguishing principle  on  which  we  rest  our  conclusion 
in  this  case.  The  Court  there  say:  **  Public  policy 
forbids  one  person,  who  has  no  interest  in  the  con- 
tinuance of  the  life  of  another,  from  speculating  on 
that  life  by  procuring  a  policy  of  insurance,"  and 
the  policy  in  that  case  was  saved  to  the  beneficiary 
because  *'it  did  not  appear  that  Blue  had  any  in- 
strumentality whatever  in  procuring  the  policy  on  the 
life  of  Bailey,  or  that  he  ever  paid  any  portion  of  the 
premiums  to  procure  the  policy,  or  kept  it  in  force." 

The  conclusion  reached  by  us,  however,  does  not 
invalidate  the  insurance  itself.  Quinn  had  an  insur- 
able interest  in  his  own  life,  and,  under  the  rules 
of  this  society,  his  membership  entitled  him  to  the 
l)eneficial  certificate  which  was  issued.  The  order  of 
Catholic  Knights,  recognizing  it  as  a  binding  obliga- 
tion  on   its   part,   has   paid   over   the   proceeds  of   this 
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certificate  to  defendant,  Carter.  This  being  so,  what 
are  the   rights   of   the   complainant   as   against    him? 

While  the  law,  under  the  facts  disclosed,  discoun- 
tenances the  assignment  under  which  these  proceeds 
were  collected  by  the  assignee,  yet,  this  is  alone  on 
the  ground  of  public  policy.  "No  fraud  or  decep- 
tion upon  anyone  was  designed  by  the  agreement, 
nor  did  its  execution  involve  moral  turpitude."  Wor- 
nock  V.  Davis^  mipra.  It  is  a  transaction  from  which 
a  Court  of  Chancery  is  not  necessarily  repelled  so  as 
to  be  unable  to  adjust  the  respective  equities  of  the 
parties.  "It  is  one  which  must  be  treated  as  cre- 
ating no  legal  right  to  the  proceeds  of  policy  be- 
yond the  sums  advanced  upon  its  security,  and  the 
Courts  will  therefore  hold  the  recipient  of  the  moneys 
beyond  these  sums  to  account  to  the  representatives 
of  the  deceased."  Id,^  775.  It  was  lawful  for  Car- 
ter to  advance  the  money  to  reimburse  Quinn,  and 
to  keep  alive  this  insurance.  What  was  unlawful  was 
that  he  should  make  these  advancements  upon  a  stip- 
ulation that  they  should  be  considered  an  investment 
on  which  he  was  to  realize  large  speculative  profits. 
In  the  words  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Wornock  v.  DavU^  trupra^  the 
assignment  was  only  invalid  as  a  transfer  of  the  pro- 
ceeds of  the  policy  beyond  what  was  rerjuired  to 
refund   the   sums,   with   interest. 

The  result  is,  the  decree  of  the  Chancellor  is  re- 
versed, and  decree  will  be  entered  here  in  accord- 
ance  with    this   opinion. 
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Dan   v.  Street   Railroad   Co. 

(Jackson.       May  15,    1897.) 

Negligence.     Of  parent  that  does  not  defetit  recovery  for  negligetit 
kilUng  of  child, 

A  father  does  not  lose  the  right  to  recover  from  a  street  railway 
company  for  the  death  of  a  child,  non  sui  jurUt.  killed  by  the 
negligence  of  the  company,  because  he  thonghtlessly  or  care- 
lessly permitted  the  child  to  get  out  on  the  street. 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

Geo.    Gantt,    Jr.,    and   L.    Lehman   for   Dan. 

TuRLEY    &   Wright   for   Company. 

Snodgrass,  Ch.  J.  This  suit  was  brought  by  the 
father,  as  administrator,  for  damages  for  the  negligent 
killing  of  Mary  Dan,  a  child  of  four  years  of  age. 
There  was  verdict  and  judgment  for  defendant,  and 
appeal    by   plaintiff. 

Many  errors  are  assigned.  It  is  necessary  to 
notice  but  one,  which  is  conclusive  of  the  right 
to  a  reversal.  The  Court  erroneously  charged  the 
jury   as   follows:     ''A   child    of     tender    years,    of   the 


APRIL  TERM,   1897.  89 

Dan  V.  Street  Railroad  Co. 

age  the  evidence  showH  this  one  to  have  been,  can- 
not be  guilty  of  contributory  negligence,  but  as  the 
recovery,  if  there  be  any  in  this  case,  goes  to  the 
parents,  their  conduct  and  care,  in  the  way  in  which 
they  looked  after  and  controlled  the  child,  or  kept 
it  under  their  protection  and  care,  90  as  to  keep 
it  out  of  danger,  are  questions  to  be  considered  by 
the  jury  in  determining  what  care  was  exercised  by 
its  parents,  for,  if  they  thoughtlessly  or  carelessly 
permitted  the  child,  at  its  pleasure,  to  go  wherever 
it  desired,  then  it  was  likely  to  wander  into  places 
of  danger  as  well  as  places  of  safety,  and,  if  it  did 
go  into  a  place  of  danger,  which  caused  it  to  lose 
its  life,  then  there  can  be  no  recovery,  because,  if 
a  child  is  too  young  to  appreciate  and  know  the 
danger  it  is  exposing  itself  to,  it  should  be  kept 
under  the  control  or  in  the  custodv  of  some  one  who 
will  keep  it  out  of  danger;  if  this  is  not  done,  then 
the   parents   are   negligent.'' 

This  was  error  in  several  particulars.  It  was  too 
strong  to  say  if  the  parents  **  thoughtlessly ''  permit- 
ted the  child  to  go  where  it  desired,  etc.  The  meas- 
ure of  the  parents'  diligence  is  not  so  strict  as  to 
imply  that  they  will  never  be  thoughtless  about  the 
acts  or  whereabouts  of  a  child.  The  whole  sentence 
would  have  been  properly  corrected  to  have  read: 
'*lf  the  parents,  at  the  time  of  this  accident,  know- 
ingly allowed  the  child  to  go  into  the  place  of  dan- 
ger where  it  was  injured,  or  neglected  to  exercise 
ordinary   care   and   prudence   in    keeping   a   knowledge 
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of  its  whereabouts  and  control  of  its  actions,  and  if 
it  did  go  into  a  pkce  of  danger,  and  its  exposure 
thereto  rather  than  the  negligence  of  defendant,  or 
equally  with  the  negligence  of  defendant,  was  the 
proximate  cause  of  the  death,  then  there  can  be  no 
recovery,  but  plaintiff  may  recover  if  such  negligence 
was  a  remote  cause  of  the  injury  which,  notwith- 
standing such  negligence  on  the  parents'  part,  might 
have  been  prevented  by  the  exercise  of  ordinary  care 
on  the  part  of  the  agents  and  servants  of  the  defend- 
ant operating    its   cars.'' 

It  is  insisted,  however,  that  this  charge  was  cor- 
rected by  subsequent  instructions,  and  that  it  must 
be  taken  as   a  whole,  and,  as   such,  is   not  erroneous. 

These  paragraphs  are  added:  '*If  the  motorman 
was  negligent  or  careless — that  is,  run  his  car  too 
fast,  or  was  not  on  the  lookout,  or  did  not  have 
his  car  under  proper  control,  and  in  this  careless- 
ness or  negligence  only  exposed  the  child  to  danger 
in  cases  where  its  parents  were  negligent,  and  per- 
mitted it  to  go  into  a  place  of  danger,  and  it  was 
this  negligence  of  the  parents  that  caused  or  contrib- 
uted to  cause  the  collision  and  injury,  then  there 
can   be   no   recovery." 

'*But  if  the  motorman  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  the  child  in  a 
place  of  danger,  or  going  into  a  place  of  danger, 
and  had  time  to  stop  his  car  at  the  rate  he  was 
going,    before   the   collision   occurred,    then   it   was   his 
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duty  to  have  done  so,  or  the  road  is  liable  for 
killing   the   child." 

These  paragraphs  ar;B  contradictory,  but  are  neither 
of  them  law.  The  first  says,  and  the  other  implies, 
that  if  the  motorman  ran  the  car  too  fast,  or  was 
.  not  on  the  lookout,  or  did  not  have  his  car  under 
proper  control,  etc.,  there  can  be  no  recovery. 
The  second  suggests  that  *'if  he  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  the  child 
in  a  place  of  danger,  or  going  into  a  place  of 
danger,"   etc. 

As  the  first  had  excused  him  from  being  on  the 
lookout,  or  having  his  car  under  proper  control, 
it  is  obviously  contradictory  to  instruct  about  exer- 
cising ordinary  care.  For,  if  these  could  stand  to- 
gether the  last  must  mean,  <'If  he  saw,  though  not 
on  the  lookout,  the  defendant  would  be  liable;  if  he 
exercised  ordinary  care  to  see,  while  not  trying  to 
see,  defendant  would  not  be  liable."  These  supposed 
modifications  intensify  the  error  of  the  first  para- 
graph quoted.  Taken  together^  they  all  mean  that 
if  a  man  thoughtlessly  or  carelessly  permits  his 
child  to  get  out  on  the  street,  and  it  is  run  over 
and  killed  by  a  street  car,  the  railroad  company  is 
not  liable  unless  the  killing  was  intentional  or  done 
in   wanton    disregard   of   its   life. 

This  is  not  the  law,  and  the  judgment  is  reversed 
and   the   case   remanded   for   a   new   trial. 
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ROSENPLANTER    V,    ToOF. 

(JdckHon.      May    19,    1897.) 

1.  Bills  and  Notes.     Enioppel  to  deny  indorsement. 

The  acceptance,  though  made  without  full  knowledge  of  all  the 
facts,  by  the  purchaser  named  therein,  of  an  absolute  bill  of 
sale,  reciting  that  by  its  acceptance  he  assumes  absolutely  the 
payment  of  specified  notes  of  the  seller  on  which  the  former's 
name  appears  as  indorser,  coupled  with  the  failure  of  the  pur- 
chaser  to  promptly  repudiate  the  same  after  learning  all  the 
,  facts,  and  after  attachment  of  the  property  conveyed  therein 
by  creditors  of  the  seller,  estops  such  purchaser  to  claim  as 
against  the  holder  of  one  of  such  notes  that  he  did  not  indorse 
the  same,  although  the  indorsement  of  his  name  was  forged  by 
the  seller.     {Post,  pp-  Si:)-103.) 

Cases  cited  and  approved:  Fitzpatrick  v.  School  Com'rs,  7  Hum., 
224;  Jones  v.  Hamlett,  2  Sneed,  261;  Moore  v.  ^^tovall,  2  Lea, 
543. 

2.  Contract.     Acceptance. 

And  it  is  conclusively  presumed  that  the  purchaser's  acceptance 
of  the  bill  of  sale  was  upon  the  term^  and  conditions  therein 
specified.  Benefits  and  correlative  burdens  stand  together. 
(Post,  pp.  100,  101.) 

Case  cited  and  approved:  Moore  v.  Stovall,  2  Lea,  543. 

3.  Samk.     Release. 

And  the  purchaser's  obligation  to  pay  the  notes  assumed  is  not 
affected  by  the  loss  of  the  property  by  superior  claim  attach- 
ing after  the  making  of  the  bill  of  sale.     (Post.  p.  102.) 
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W.    D.    WiLKERSON   for   Rosenplanter. 

W.  G.  Weatherford  and  Smith  &  Trezevant 
for  Tavlor. 

J.  R.  Flippin  and  Gantt  &  Patterson  for  Toof. 

Wilkes,  J.  These  two  suits  involve  the  same  ques- 
tion of  liability  upon  the  part  of  S.  C.  Toof,  the 
first  mentioned  being  a  bill  to  enjoin  the  second, 
which  was  to  recover  against  S.  C.  Toof  upon  his 
indorsement  of  a  note  for  $3,000,  made  by  A.  K. 
Ward.  The  Chancellor,  upon  hearing  the  causes  in 
the  Court  below,  gave  judgment  in  favor  of  com- 
plainant, Rosenplanter,  against  Toof,  upon  his  indorse- 
ment, and,  on  demurrer,  dismissed  the  bill  to  enjoin 
the  prosecution  of  that  suit.  Mr.  Toof  has  appealed 
to   this    Court,    and   assigned   errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are 
that  A.  K.  Ward,  who  is  the  son-in-law  of  Mr. 
Toof,  executed  an  instrument  conveying  to  him  all 
his  personal  property  on  his  Sledge  plantation,  in 
Bolivar  County,  Mississippi,  consisting  of  stock,  farm- 
ing implements,  provender,  cotton  gathered  and  un- 
gathered,  and  a  small  stock  of  merchandise.  The 
instrument  of  transfer  is  in  the  words  and  figures 
following: 

'«A.  K.   Ward  )  c  rp 

To  Bill   of   Sale.      ^''^Z  ?/  T^'^^^f'^^^' 

S.    C.    Toof.      f  ^^^^^  ^'''^^^• 

**For  and  in  consideration  of  the  sum  of  $21,700, 
to    be    paid    for    me    by    S.    C.    Toof,    of    Memphis, 
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Tenn.,  as  follows,  to  wit:  The  sum  of  ^10,000, 
when  due,  which  is  evidenced  by  my  certain  prom- 
issory note,  dated  June  20,  1895,  and  payable  twelve 
months  after  date  thereof  to  the  order  of  myself, 
and  upon  which  said  note  the  said  S.  C.  Toof  is 
an  indorser;  the  further  sum  of  $3,200,  when  due, 
which  is  evidenced  by  my  certain  promissory  note, 
dated  September  18,  1895,  payable  ninety  days  after 
date  thereof,  to  the  order  of  J.  L.  Wellford  and 
W.  H.  Bates;  the  further  sum  of  $3,200,  which 
is  owing  by  me,  by  open  account,  to  the  firm  of 
W.  F.  Taylor  &  Co.,  of  Memphis,  Tenn.,  under 
my  firm  name  of  R.  T.  Harwood  &  Co.,  I  being 
the  sole  and  only  member  of  said  firm  of  R.  T. 
Harwood  &  Co. ;  also  the  further  sum,  when  due, 
of  $3,000,  evidenced  by  my  note,  dated  October  22, 
1894,  due  and  payable  twelve  months  after  date 
thereof,  to  the  order  of  said  S.  C.  Toof  and  W.  F. 
Ta^'Ior,  ami  by  them  indorsed;  also  the  further  sum 
of  5^1,000,  due  by  me,  by  open  account,  to  the  firm 
of  Hill,  Fontaine  &  Co.,  under  my  said  firm  name 
of  R.  T.  Harwood  &  Co. ;  also  the  further  sum, 
when  due,  of  $1,300,  evidenced  by  the  note  of  J. 
H.  Petvvay  &  Co.,  of  which  firm  I  am  the  surviv- 
ing member,  dated  in  December,  1892,  due  and  pay- 
able three  years  after  date  thereof,  to  the  order  of 
W.    M.    Sledge,    and   now   held    by    M.    E.    Embry. 

*'The  said  S.  C.  Toof,  by  the  acceptance  of  this 
bill  of  sale  or  conveyance,  hereby  assumes  absolutely 
to   me    the    payment   of    all    of    the   above    mentioned 
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indebtedness,  when  due,  and  those  of  said  notes 
upon  which  he  is  now  liable  as  indorser;  that  he 
will  pay  and  discharge  the  same  at  their  maturity; 
and  this  bill  of  sale  is  to  be  in  full  satisfaction  to 
him   for   such    payments. 

"In  consideration  of  the  above,  I  do  hereby  bar- 
gain, sell,  transfer,  and  convey  and  deliver  the  pos- 
session, unto  the  said  S.  C.  Toof,  of  the  following 
described  personal  property,  to  wit:  All  of  the  un- 
gathered  crops  of  cotton  and  corn,  and  other  agri- 
cultural products,  now  on  what  is  known  as  the  Wm. 
Sledge  Plantation,  in  Bolivar  County,  Mississippi,  and 
cultivated  by  me  during  the  present  year  (1895), 
under  the  firm  name  of  R.  T.  Harwood  &  Co.,  I 
being  the  sole  and  only  member  of  said  firm,  and 
sole  owner  of  said  property:  also,  all  of  the  horses 
and  mules  now  on  said  plantation,  or  belonging 
thereon,  estimated  to  be  seventy-five  head  in  all; 
also,  all  of  the  agricultural  implements  and  gearing 
now  on  said  plantation,  or  belonging  thereto;  also, 
two  carriages  and  one  buggy  now  on  said  plantation; 
also,  about  one  hundred  and  fifty  head  of  hogs  now 
on  said  plantation,  or  in  the  range  adjoining  same;  . 
also,  about  fifty  tons  of  hay  on  said  plantation,  and 
twenty-five   tons   of   sorghum    cane. 

"The  above  description  of  the  above  mentioned 
pro{>erty  is  to  include  all  the  property  of  the  above 
description  now  on  said  plantation,  or  belonging 
thereto,    in     which     I     have     any     interest     whatever, 
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though    the    amount    thereof    may    be    less   or    exceed 
the   amount   al>ove   stated. 

'^4.1so  the  entire  stock  of  merchandise,  store  fixtures, 
of  whatever  kind  or  nature,  now  in  the  storehouse 
kept  by  me,  under  the  firm  name  of  R.  T.  Har- 
wood  &  Co.,  on  said  plantation;  also,  all  of  the 
household  and  kitchen  furniture  now  belonging  to 
me,  or  in  which  I  have  any  interest,  in  the  dwell- 
ing house,  or  at  other  places,  on  said  plantation; 
also,  all  of  the  wagons  and  harness  now  on  said 
plantation,  and  belonging  to  me,  or  in  which  I  have 
any  interest;  also,  all  of  the  books  of  accounts  and 
claims,  or  choses  in  action,  of  whatever  kind  or 
nature,  held  or  owned  by  me  against  any  tenants, 
sharehands,  or  croppers  on  said  plantation,  and  this 
to  include  all  notes,  mortgages,  and  other  evidence 
of  said  indebtedness;  also,  all  cotton  gathered  from 
the  crops  of  1895,  and  now  on  said  plantation,  and 
all  cottonseed  therefrom,  including  all  of  said  cotton 
and  seed  which  are  now  in  transit  from  said  plan- 
tation; also,  all  corn  which  may  be  now  gathered 
from  the  crop  of  1895,  and  now  on  said  plantation. 
To  have  and  to  hold  all  of  said  property  unto  him, 
the  said  S.  C.  Toof,  his  heirs  and  assigns,  forever 
in   fee   simple. 

*' Witness  all  of  which,  I  have  signed  my  name 
this   the   fifteenth   day   of   October,    1895. 

'«A.    K.   Ward. 
*'R.  T.    Harwood  &  Co. 
*'By  A.    K.   Ward." 
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*' State   of  Tennessee,  ) 
^^  Shelby    County.  ) 

*' Personally  appeared  before  me,  Batler  Jack,  a 
Notary  Public  in  and  for  said  State  and  County,  at 
Memphis,  duly  commissioned  and  qualified,  A.  K. 
Ward,  the  within  named  bargainor,  with  whom  I  am 
personally  acquainted,  and  who  acknowledged  that  he 
executed  the  within  named  instrument,  for  the  pur- 
poses  therein   named. 

<<  Witness  my  hand  and  notarial  seal,  at  Memphis, 
aforesaid,   this   fifteenth    day  of   October,    1895. 

*'[L.    S.]      Butler  Jack,   Notary   Public.'*^ 

*' Filed  for  record,  October  16,  1895,  at  2  o'clock 
and  40  minutes,  p.m.,  and  truly  recorded  October 
17,    1895.  '*T.    R.    McGuiRE,    Clerk. 

''W.   A.   Shelby,  D.    C^ 

It  appears  that  Ward  had  been  guilty  of  many 
irregularities  in  the  conduct  of  his  affairs,  and,  when 
the  instrument  was  executed,  was  on  the  eve  of  fleeing 
the  countl'y.  It  appears  that  Mr.  Toof  had  some 
knowledge  of  Ward's  irregularities,  in  a  general  way, 
but  it  does  not  appear  that  he  was  cognizant  of 
the  fact  that  he  was  preparing  to  leave,  and  he  had 
no  knowledge  of  this  instrument  until  the  evening 
of  October  16,  1895,  the  day  after  its  execution 
and  registration,  and  it  then  came  to  his  hearing 
not  directly  but  incidentally.  He  took  counsel  of  his 
legal  adviser  as  to  the  course  to  pursue,  but  had 
not,  as  yet,  seen  the  transfer  nor  a  copy  of  it,  and 
did   not  fully   know   its   contents.     As   a  result  of   his 
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deliberations,  and  the  advice  received  by  counsel,  he 
dispatched  an  agent,  J.  R.  Taylor,  to  the  premises, 
with  power  of  attorney,  to  take  charge  of  the  prop- 
erty in  his  name,  and  to  gather  the  crops  and  dis- 
pose of  the  same.  Taylor  took  possession  on  the 
seventeenth,  receiving  the  same  from  Brewer,  the 
agent  of  Ward.  He  at  once  shipped  sixty  bales  of 
cotton,  as  the  property  of  Toof,  to  factors  in  Mem- 
phis,    to   be   sold   for   his   account. 

A  certified  copy  of  the  instrument  came  to  the 
hands  of  Mr.  Toof  October  19,  at  8  p.m.  On  the 
twenty-first  he  received  the  original.  On  the  latter 
day  the  property  was  attached  by  proceedings  in 
the  Courts  of  Mississippi,  for  debts  of  Ward.  It 
appears,  also,  that  an  attachment  at  law  was  made 
on  the  nineteenth,  and  an  attachment  bill  in  equity 
was  filed  October   24,   to   reach  the   upgathered   crops. 

On  the  eighteenth  of  October  the^  flight  of  Ward 
became  public,  and  it  was  reported  that  he  had  left 
behind  two  hundred  to  three  hundred  thousand  dollars 
of  forged  indorsements,  largely  involving  Mr.  Toof 
and  other  friends.  The  result  of  his  transactions  had 
made  iiim  hopelessly  insolvent.  Being  notified  of  the 
attachments  served,  Mr.  Toof,  on  October  21,  inter- 
vened in  the  Mississippi  suits,  claiming  the  property 
under  the  instrument.  This  was  also  done  on  the 
advice  of  counsel.  On  October  31  a  receiver  was 
appointed.  The  result  was  the  realization  of  some 
$8,000  of  money,  besides  the  $2,200  received  from 
the   sixty    bales   of   cotton.       Appellant    plead   non   est 
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factum  as  to  the  indorsement,  which  was  replied  to, 
and  it  was  further  insisted  that  if  the  indorsement 
was  originally  a  forgery,  it  had  been  ratified  by 
Toof's   acceptance   under   the   instrument. 

The  attachment  suits  in  Mississippi  were  prosecuted 
to  a  hearing,  and  resulted  adversely  to  Mr.  Toof, 
but,  on  appeal  to  the  Supreme  Court,  the  hold- 
ing of  the  Court  below  was  reversed,  and  the  causes 
remanded,  and  are  now  pending,  undetermined,  in 
the   Court    below. 

The  real  controversy  in  these  causes  comes  down  to 
very  narrow  limits,  the  contention  upon  the  part  of 
Mrs.  Rosenplanter  being  that  Mr.  Toof  is  bound  as 
indorser,  and,  even  if  not  originally  bound  as  such 
indorser,  he  is'  under  the  terms  of  the  instrument, 
which  she  construes  to  be  an  absolute  sale  of  the 
property,  and  its  acceptance  an  absolute  undertak- 
ing and  promise  to  pay  the  debts  therein  specified. 
For  Mr.  Toof  it  is  insisted  that  the  instrument 
must  be  construed,  in  the  light  of  all  the  surround- 
ing circumstances,  to  be  but  a  mortgage  to  secure 
the  debts  therein  specified,  and  the  promise  to  pay 
to  be  to  the  extent  only  of  the  assets  received  un- 
der the  instrument;  that  the  literalism  of  the  instru- 
ment must  give  way  to  the  real  intention  of  Mr. 
Toof  in  accepting  it,  and  that  the  Court  must  look 
through  the  mere  words  of  the  instrument  to  all  the 
circumstances,  and  ascertain  the  real  object  in  its 
acceptance.  It  is  also  insisted  that,  whatever  the 
Court   may   hold    as    to    these    main   features    of    the 


100  JACKSON : 


Bosenplanter  v.  Toof. 


case,  still  the  enforcement  of  the  note  should  be 
delayed  until  the  Mississippi  litigation  is  finally  set- 
tled, and,  if  successful,  its  fruits  applied  to  the  pro 
tanto  extinguishment  of  the  debt,  and,  if  unsuccess- 
ful, then  that  Toof  should  be  relieved,  on  the 
ground  of  a  total  failure  of  the  consideration  of 
said   instrument. 

While  there  are  a  number  of  assignments  of  error 
made,  they  are  all  embraced  in  the  general  statement 
herein  made,   and  they  need   not   be  specially  set  out. 

Looking  alone  to  the  instrument,  we  think  it  can 
have  but  one  construction,  and  that  is,  that  it  is  in 
form  and  substance  an  absolute  bill  of  sale,  and  so 
intended,  and,  if  accepted,  it  must  have  been  according 
to  its  terms  and  provisions;  also,  that  the  promise 
to  pay  the  debts  was  in  no  way  conditioned  upon 
the  amount  that  might  be  realized  out  of  the  prop- 
erty, but  was  absolute  and  unconditional,  and,  as 
expressed  in  said  instrument,  the  property  was  to 
''vest  in  said  J.  C.  Toof,  his  heirs  and  assigns,  for- 
ever, in  fee  simple,"  and  there  was  and  is  no  lan- 
guage imputing,  or  any  way  fixing,  a  trust  upon  the 
property  conveyed.  Poioell  v.  Kdly^  3  L.  R.  A., 
14;    Moore   v.    Stovally    2    Lea,    543. 

While  this  is  the  plain  language  of  the  instru- 
ment, and  the  unavoidable  legal  construction  of  it, 
we  think  that  the  evidence  taken  in  the  suits  in 
Mississippi,  which  is  incorporated  into  the  record  in 
,  this  case,  as  well  as  the  other  testimony  in  the  case, 
is   scarcely   less   conclusive  and  convincing.     There  can 
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be  no  doubt  but  that  Ward  intended  the  conveyance 
to  be  absolute.  If  accepted  at  all,  it  must  have 
been  upon  the  terms  tendered  and  none  other.  3  Am. 
&  £ng.    Enc.    L.,    p.    852. 

Mr.  Toof  himself  says,  ''My  acceptance  was  with- 
out condition."  And,  again,  '<I  never,  at  any  time, 
revoked  my  acceptance  of  the  instrument."  It  clearly 
appears  that  he  took  immediate  possession.  His  attor- 
ney, Hon.  Jno.  R.  Flippin,  states  that  '^Mr.  Toof 
accepted  the  conveyance  on  the  sixteenth  day  of 
October,  1895,  and  it  was  without  any  condition  or 
reservation  in  the  world."  Again,  Mr.  Toof  says, 
*'I  accepted  on  the  sixteenth  of  October,  uncondition- 
ally and  without  any  reservation,"  and  took  immediate 
possession,  and  that  he  never  did  revoke  his  accept- 
ance. This  testimony  was  given  in  the  Mississippi 
suits,  where  the  contest  was  sharply  drawn  whether 
Mr.  Toof  had  accepted  the  conveyance  before  the 
attachments   were   filed. 

Indeed,  it  can  hardly  be  said  that  there  is  any 
denial  of  this  fact  even  in  the  argument,  but  this 
contention  is,  that  while  the  acceptance  was  made  as 
stated,  still  it  was  for  the  benefit  of  Mr.  Toof,  and 
all  other  persons  interested  in  it,  and  that,  having 
taken  charge  of  the  property  while  he  had  only  an 
imperfect  knowledge  of  what  the  instrument  contained, 
he  could  not  afterward  surrender  it  without  liability, 
nor  was  he  required  to  do  so,  as  he  might  hold  it 
so  as  to  realize  from  it  his  proportion  of  its  net 
results   when   administered.     But    while   this   theory   is 
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ingeniously  and  earnestly  pressed  upon  us,  we  cannot 
see  that  it  is  tenable.  As  before  stated,  the  instru- 
ment must  be  accepted,  if  at  all,  according  to  its 
terms,  and  they  cannot  be  construed  into  anything 
else  but  an  absolute  transfer,  and,  in  consideration 
thereof,  an  absolute  promise  to  pay  the  debts  speci- 
fied and  assumed.  And,  under  the  proof  in  the  case, 
the  conclusion  is  irresistible  that  Mr.  Toof,  before 
the  attachments  were  filed,  knew  of  the  contents  and 
recitals  of  the  instrument,  that  it  was  absolute  and 
his  promise  to  pay  unconditional,  and  also  knew  that 
his  status  was  that  of  an  indorser  upon  the  note. 
The  fact  that  the  property  may  be  taken  from  him 
by  superior  claim,  attaching  after  his  own  rights 
vested,  if  such  should  be  the  case,  cannot  alter  the 
conclusion   which   we   reach. 

If,  when  these  facts  came  to  his  knowledge,  he 
did  not  desire  to  confirm  the  sale,  and  ratify  his 
indorsement,  he  should  have  promptly  repudiated  both 
and  left  the  parties  to  their  remedies.  He  cannot 
take  benefit  under  the  instrument  without  assuming 
its  burdens,  nor  can  he  accept  it  in  such  manner  as 
to  alter  and  change  the  plain  meaning  of  its  terms. 
And  this  rule  holds  good  as  well  in  case  of  forged 
indorsement  as  in  other  cases.  Fltzpatrick  v.  School 
Cojnniissioners^  7  Hum.,  224;  Jones  v.  Hamletty  2 
Sneed,    261. 

It  is  evident  that  when  Mr.  Toof  accepted  the 
benefits  of  the  instrument,  he  was  of  the  impression 
the   property  was   worth   even   more   than   the   amount 
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of  debts  assumed  by  him.  He  stated  that  he  esti- 
mated its  value  at  $30,000,  while  the  aggregate  of 
the  debts  assumed  was  only  $21,700.  It,  however, 
sold   for   less   than   his   estimate. 

Looking  to  the  record,  as  it  is  presented  to  us, 
we  are  of  the  opinion  that  the  defendant,  Toof,  by 
accepting  the  provisions  of  the  bill  of  sale,  with  its 
recitals,  has  estopped  himself  from  denying  or  avoid- 
ing his  indorsement,  and  has  fully  committed  and 
bound  himself  to  pay  the  debts  specified  in  it  as 
the  consideration  of  the  transfer.  If  in  the  contest 
with  creditors,  who  are  litigating  with  him  in  Mis- 
sissippi, he  shall  prove  to  be  unsuccessful,  while  it 
will  entail  a  hardship  upon  him,  we  cannot  see  that 
it  can  be  any  defense  against  complainant,  nor,  in 
the  view  we  have  taken  of  the  instrument  as  an 
absolute  bill  of  6ale  and  not  a  pledge,  pawn,  or  chattel 
mortgage,  can  we  see  any  ground  upon  which  he 
can  delay  the  payment  of  the  indorsement  and 
amount   assumed. 

The  decree  of  the  Court  below  is  affirmed  with 
costs. 
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Memphis  v.  Memphis  Savings  Bank. 

(Jackson.       May  19,   1897.) 

1.  Statutes.    Repeal. 

A  provision  in  a  statute  that  bonds  authorized  to  be  issued  by  a 
city  in  place  of  existing  bonds  should  be  payable  thirty  years 
after  date,  but  redeemable  at  par  at  any  time  after  the  expi- 
ration of  six  years  from  their  date,  is  completely  abrogated  by 
a  subsequent  act  authorizing  the  city  to  compromise  and  fund 
its  indebtedness  on  **such  terms"  as  may  be  agreed  on  be- 
tween it  and  any  creditor,  and  expressly  repealing  so  much  of 
the  prior  statute  as  *' prescribes  and  limits  the  terms"  on 
which  the  compromise  may  be  made,  notwithstanding  a  fur- 
ther provision  that  all  the  provisions  of  the  prior  act  are 
**  adopted  and  re-enacted,"  except  so  far  as  they  are  repealed, 
amended  or  modified  in  the  latter  act,  or  are  inconsistent  with 
its  provisions. 

Acts  construed:  Acts  1883,  Ch.  170;  Acts  1885,  Ch.  2  (Ex.  Sess.) 

2.  Municipal  Bonds.    Of  ctt/y  of  Memphis. 

Thirty-year  bonds  of  the  city  of  Memphis  issued  under  Acta 
1885,  Ch.  2  (Ex.  Sess.),  are  not  redeemable,  without  consent  of 
bondholder,  before  their  maturity. 
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McAlisteb,  J.  The  question  presented  for  de- 
termination upon  this  record,  is  in  respect  of  the 
right  of  the  city  of  Memphis  to  call  in  for  redemp- 
tion a  certain  series  of  its  funded  bonds.  The  case 
was  heard  by  the  Special  Chancellor,  Hon.  Lee 
Thornton,  upon  a  stipulation  of  agreed  facts,  and  a 
decree  pronounced  dismissing  the  suit.  The  city 
appealed,   and   has   assigned   errors. 

The  particular  bond  which  the  city  claimed  the 
right  to  redeem,  was  issued  by  the  Taxing  District 
of  Shelby  County,  on  July  1,  1886,  and,  on  its 
face,  is  payable  in  thirty  years,  to  wit,  on  July  1, 
1915.  The  city  claims  the  right  of  redemption  by 
virtue  of  Sec.  7,  Ch.  170,  Acts  1883,  viz.:  ''That 
the  bonds  hereby  authorized  to  be  issued  shall  be 
dated  January  1,  1883.  They  shall  be  payable 
thirty  years  after  their  date,  but  shall  be  redeem- 
able, at  par,  by  the  municipal  or  taxing  district, 
or  any  successor  thereof,  at  any  time  after  the  ex- 
piration of  six  years  from  'their  date."  The  con- 
tention made  on  behalf  of  the  bondholders  is,  that 
Section  7  of  the  Act  of  1883,  just  quoted,  was  re- 
pealed by  Chapter  2  of  the  Acts  of  the  Extra  Ses- 
sion of  1885,  and  this  is  the  only  question  we  are 
asked   to   decide. 

It  may  be  remarked,  at  the  outset,  that  the  bond 
in  question  does  not,  on  its  face,  import  any  right 
of  redemption  until  after  its  maturity,  in  July,  1915. 
The  insistence  on  behalf  of  the  Memphis  Savings 
Bank   is,    that   the   bond   embodies   the   whole   contract 
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between  the  parties,  and  is  not  subject  to  call  by 
the  Act  of  1885,  under  which  it  was  issued.  The 
issue  of  law  thus  presented  must  be  settled  upon  an 
examination   of   the   statutes   in   question. 

In  1883,  the  Legislature  of  the  State,  for  the 
purpose  of  enabling  the  city  of  Memphis,  then  known 
as  the  Taxing  District  of  Shelby  County,  to  fund  a 
large  amount  of  bonded  indebtedness  then  outstanding 
against  it,  and  weighing  heavily  upon  its  taxpayers, 
passed  an  Act,  entitled  '*An  Act  to  empower  mu- 
nicipal corporations  and  taxing  districts  to  compromise 
and  fund  their  indebtedness,  to  issue  bonds  for  the 
amount  so  funded,  and  to  provide  means  for  the 
payment   of   the   same,    as   compromised." 

The  second  section  of  said  Act  authorized  a  com- 
promise of  said  outstanding  bonds,  at  fifty  cents  on 
the  dollar,  and  the  issuance  of  coupon  bonds  for 
the  amount  of  such  compromise,  bearing  interest  at 
six  per  cent,  per  annum,  and  further  provides  that 
for  the  first  three  years  three  per  cent,  of  such  in- 
terest shall  be  paid  and  three  per  cent,  shall  be 
capitalized,  and,  for  the  next  three  years,  four  per 
cent,  interest  shall  be  paid  and  two  per  cent,  capi- 
talized, and  thereafter  six  per  cent,  shall  be  paid. 
The  fourth  section  of  said  Act  creates  an  Auditing 
Board.  The  fifth  and  sixth  sections  define  the  duties 
of  said  Auditing  Board,  who  are  especially  charged 
with  the  duty  of  examining  the  bonds  outstanding 
which  are  presented,  and,  if  genuine,  to  fund  the  same 
in  accordance  with   the   provisions   of    this   Act.      The 
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seventh  section  of  this  Act,  already  quoted,  provides 
that  said  funded  bonds  shall  be  payable  thirty  years 
after  their  date,  but  shall  be  redeemable  at  par,  etc., 
at  any  time  after  the  expiration  of  six  years  from 
their  date.  The  eighth  section  of  this  Act  prescribes 
and  sets  out  the  exact  form  of  the  compromise  bond 
to  be  issued,  in  which  it  is  stipulated  that  it  '<  shall 
be   redeemable   at  any   time   after   January    1,   1889." 

It  appears  that  while  many  of  the  creditors  ac- 
cepted the  compromise  adjustment  offered  by  this 
Act,  and  funded  their  bonds,  a  large  proportion  re- 
fused to  accept.  It  is  stated  that  the  holders  who 
declined  to  fund  represented  probably  two  million 
dollars  of  bonded  indebtedness.  It  accordingly  be- 
came necessary  to  obtain  further  legislation  to  ena- 
ble the  city  to  offer  more  acceptable  terms  to  its 
creditors.  Chapter  2,  of  the  Acts  of  the  Extra 
Session  of  1885,  was  then  passed,  on  June  5,  1885, 
and  approved  June  6,  1885.  Said  Act  in  terms 
provides  "that  any  of  said  taxing  districts  may 
compromise,  settle,  and  fund  said  indebtedness,  upon 
such  terms  as  may  be  agreed  upon  between  it  and 
any  creditor  or  holder  of  its  indebtedness,  and  so 
much  of  said  Act,  Chapter  170  of  the  Act  of  1883,. 
and  so  much  of  the  Act  passed  February  16,  1885, 
amendatory  thereof,  as  prescribe  and  limit  the 
terms  upon  which,  and  the  rates  at  which,  such  com- 
promise may  be  made,  and  the  time  within  which 
the   same   shall   be   made,    are   hereby   repealed." 

The   third   and   fourth    sections   of    said   Act,    after 
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changing  the  personnel  of  the  Auditing  Board  created 
by  the  Acts  of   1883   and   1885,   makes   their   decision  ' 
as   to   the   validity  of  any  of   the  indebtedness   offered 
for   compromise   and    refunding,    final. 

By  the  fifth  section  thereof,  it  is  provided  <Uhat 
whenever  any  bond,  coupon,  judgment,  or  other  in- 
debtedness or  claim  against  the  taxing  district  is  pre- 
sented to  be  compromised,  settled,  or  funded,  and 
whenever  said  board  shall  determine  that  such  claim 
is  just  and  valid,  the  said  board  may  then  agree 
with  the  holder  of  such  claim  as  to  terms  or  rates 
at  which  the  same  will  be  compromised,  and  as  to 
the  form  and  terms  of  the  bonds  into  which,  at  the 
rate  agreed  upon,  the  same  shall  be  funded;  and 
the  said  taxing  district  is  hereby  vested  with  full 
power  and  authority  to  carry  out  and  perform  such 
agreement  and  compromise,  and  shall  issue,  in  its 
corporate  name,  a  new  coupon  bond,  in  such  form 
and  terms,  and  bearing  such  rate  of  interest,  not 
exceeding  six  per  cent,  per  annum,  as  may  be  agreed 
upon    between   the   creditor   and   said    board. '^ 

The  sixth  section  of  said  Act  is  important,  and 
reads  as  follows:  <<That  all  of  the  provisions  of  said 
Act,  Chapter  170  of  the  Acts  of  1883,  are  hereby 
adopted  and  re-enacted  as  a  part  of  this  Act,  ex- 
cept so  far  as  the  same  may  be  repealed,  amended, 
or  modified  herein,  or  are  inconsistent  with  the  pro- 
visions  of   this    Act." 

It  should  be  noticed,  also,  that  by  the  caption  of 
this   Act,    it  is   in    express    terms    an    Act    to   amend 
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the  Acts  of  1883  and  1885,  already  referred  to. 
The  bond  in  suit  recites  on  its  face  that  it  was 
issued  under  and  in  pursuance  of,  and  in  conformity 
with  an  Act  passed  on  the  fifth  of  June,  1885. 
The  city,  claiming  the  right  so  to  do,  has  under- 
taken to  call  and  pay  that  bond,  and  this  agreed 
case  is  made  up  in  order  to  test  the  question  of 
its   rightful   power   so   to   do. 

The  contentions  on  the  question  here  involved  are 
thus   stated   by    counsel: 

^<  1.  In  behalf  of  the  city  it  is  contended  that 
Section  7,  of  Chapter  170,  of  the  Acts  of  1883, 
remained  unrepealed  throughout  the  legislation  in 
question;  that  the  city  had  no  power,  therefore,  to 
issue  a  bond  not  subject  to  call  after  the  lapse  of 
six  years;  and,  lastly,  even  if  it  had  such  power, 
it  had  not  undertaken  so  to  do — the  city  having 
neither  by  ordinance  nor  by  the  terms  of  the  bond 
spoken  affirmatively  on  this  question — the  clear  im- 
plication therefore  being,  that  it  intended  to  leave 
the  bonds  subject  to  call  by  virtue  of  the  legisla- 
tion  itself. 

<'2.  On  the  other  hand,  it  is  contended  for  the 
bondholder  that  the  seventh  and  eighth  sections  of 
the  Act  of  1883  were  repealed  in  so  far  as  to  em- 
power the  city  to  make  just  such  a  compromise, 
and  issue  a  bond  in  just  such  form  as  it  might  see 
fit  to  make,  and  as  the  creditor  might  se6  fit  'to 
accept;  that,  having  issued  a  bond  running  absolutely 
until    the    first    day    of    January,    1915,    and     having 
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said  not  a  word  by  bond  or  ordinance  as  to  the 
right  to  call  the  sam3,  at  any  time  before  maturity 
the  bond  itself  must  be  taken  to  express  the  whole 
contract  of  the  parties,  and  therefore  it  is  not  sub- 
ject  to   call." 

We  think  the  eflFect  of  the  Act  of  June  6, 
1885,  was  to  remove  the  restrictions  imposed  upon 
the  Auditing  Board  by  the  Act  of  1883,  both  as  to 
the  rate  of  compromise  and  as  to  the  terms  and 
form  of  the  bond  to  be  issued.  It  is  quite  clear 
that  the  city,  having  failed  to  accomplish  the  fund- 
ing of  all  its  bonded  indebtedness  under  the  provis- 
ions of  the  Act  of  1883,  either  on  account  of  the 
low  rate  of  compromise  authorized  (fifty  cents  on  the 
dollar)  or  on  account  of  the  redemption  feature  in 
that  Act,  the  object  of  the  Legislature  in  the  pas- 
sage of  the  Act  of  June  5,  1885,  was  to  enable 
the  city,  through  the  Auditing  Board,  to  offer  to 
its  creditors  more  acceptable  terms  of  settlement; 
hence  the  Act  of  1885  provided  that  the  Auditing 
Board  may  agree  with  the  holder  of  such  claim  as 
to  the  terms  or  rates  at  which  the  same  will  be 
compromised,  and  as  to  the  form  and  terms  of  the 
bonds  into  which,  at  the  rate  agreed  upon,  the  same 
shall    be    funded. 

As  already  seen,  the  Act  of  1883  expressly  pro- 
vided that  the  bonds  issued  thereunder  should  be  sub- 
ject to  call  at  any  time  after  the  expiration  of  six 
years  from  their  date,  and  prescribed  the  form  of 
bond    to    be    issued,    which   recited    on    its    face   this 
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redemption  feature.  But  the  Act  of  1885  delegates 
to  the  Auditing  Board,  without  the  imposition  of 
any  limitations  upon  its  authority,  the  right  to  make 
a  convention  with  the  bondholder  in  respect  of  the 
rate  of  compromise  and  terms  of  settlement.  By 
the  second  section  of  the  Act  of  1885,  <'so  much 
of  the  Act  of  1883  as  prescribes  and  limits  the 
terms  upon  which  and  the  rates  at  which  such  com- 
promise may  be  made,  and  the  time  within  which 
the  same  shall  be  made,  are  expressly  repealed." 
The  sixth  section  of  that  Act  then  re-enacts  all 
the  provisions  of  the  Act  of  1883,  except  so  far 
as  the  same  may  be  repealed,  amended,  or  modified 
herein,  or  are  inconsistent  with  the  provisions  of  this 
Act. 

It  needs  no  construction  to  demonstrate  that  the 
very  enlarged  powers  and  functions  conferred  by  the 
Act  of  1885  upon  the  Auditing  Board,  in  making  rates 
and  terms  of  compromise  adjustment  with  the  bond- 
holder, as  well  as  the  right  to  fix  the  form  of  the 
bond  to  be  issued,  is  wholly  inconsistent  with  the 
limitations  imposed  upon  the  authority  of  the  Audit- 
ing  Board   under  the   Act   of    1883. 

The  conclusion  is  inevitable  that  the  provisions  in 
the  Act  of  1885,  in  respect  of  the  right  of  the 
city  to  redeem  these  bonds  after  the  expiration  of 
six  years,  was  entirely  abrogated  by  the  provisions 
of  the  Act  of  1885.  Such,  evidently,  was  the  con- 
struction given  this  Act  both  by  the  Auditing  Board 
and   the   city   authorities,  for,    while   the   bonds   issued 
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under  the  Act  of  1883  all  recited  this  redemption 
feature,  it  was  entirely  omitted  from  the  bonds  issued 
after  the  passage  of  the  Act  of  June  5,  1885. 
There  is  nothing  in  the  latter  Act  prohibiting  the  , 
Auditing  Board  from  making  a  contract  with  the 
bondholder  that  his  funded  bond  should  be  subject 
to  call  at  any  time  that  might  be  stipulated.  But 
a  bond  issued  without  such  a  stipulation,  after  the 
passage  of  the  Act  of  1885,  was  in  nowise  subject 
to  call  under  the  provision  of  the  Act  of  1883. 
As  was  well  said  in  argument,  it  might,  with  equal 
propriety  and-  by  the  same  parity  of  reasoning,  be 
claimed  that,  because  Section  2,  Chapter  170,  Acts 
of  1883,  authorized  a  compromise  at  fifty  cents  on 
the  dollar,  that  under  Chapter  2,  Acts  Extra  Session 
1885,  .  the  Auditing  Board  could  compromise  at  no 
higher   rate. 

We  think  the  very  oJDJect  of  the  passage  of  the 
Act  of  1885  was  to  remove  the  restrictions  con- 
tained in  the  Act  of  1883,  which  prevented  the 
compromise,  adjustment,  and  funding  of  a  large  pro- 
portion of  the  city^s  indebtedness.  We  find  no  diffi- 
culty in  reaching  the  conclusion  that  this  bond  is 
not  subject  to  call,  and  the  decree  is  affirmed  with 
costs. 
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PoLLABD  V.  Wellford.* 

(Jackson.       May    19,   1897.) 

1.  Banks  and  Banking.    Bank's  liability  for  paying  forged,  check. 

Doctrine  reaffirmed  that  a  bank  must,  at  its  peril,  pay  a  check 
to  the  actual  payee  or  upon  his  genuine  indorsement;  and,  if 
it  fail  to  do  so  from  mistaking*  the  identity  of  the  payee,  or  by 
paying  upon  a  forged  indorsement,  it  is  responsible  for  the 
loss.     {Po8t,  p.  116,) 

2.  Samb.     Bank's  lUibilUy  for  paying  forged  check  not  excused  by  de- 

poHtor's  negUgence, 

Failure  of  a  depositor  in  a  bank  to  examine  the  checks  of  such 
bank  when  returned  to  him,  the  indorsements  on  which  were 
forged,  on  none  of  which  neither  the  bank  nor  the  depositor 
had  suffered  any  loss,  will  not  prevent  a  recovery  from  the 
bank  of  an  amount  subsequently  paid  out  by  the  bank  on 
checks,  the  indorsements  on  which  were  forged  in  a  similar 
manner.     {Post,  pp.  116-118.) 

Case  cited  and  approved:  73  N.  Y.,  424. 

3.  Chancery  Pleading  and  Pbactice.     Cross  bUl  not  mainiain- 

able  to  bring  in  a  new  party, 

A  bank  sued  by  a  depositor  for  a  balance  it  had  paid  out  on 
checks,  the  indorsement  on  which  was  forged,  cannot  set  up  by 
way  of  cross  bill  that  such  checks  were  paid  by  it  through  the 
clearing  house  to  another  bank  specified,  which  is  not  a  party 
to  the  action,  and  that  the  latter  bank  is  liable  to  it,  as  the 
issue  raised  thereby  has  no  material  connection  with  any  liti- 
gation between  the  original  parties.     (Post,  pp.  118-120,) 

4.  Same.     Cross  bUl  bringing  in  new  party  maintainable,  when. 

But,  under  the  practice  in  this  State,  a  cross  bill  bringing  in  a 
new  party  whose  presence  is  essential  to  the  giving  of  full 

*  Ai  to  the  duty  of  a  depositor  in  respect  of  forged  checks  charged  to  him  by 
a  bank,  the  authorities  are  collected  in  a  note  to  First  National  Batik  of  Bir- 
mingham  v.  Allen  (Ala.),  27  L.  B.  A.,  426.— Rbpobtbb. 

15  P— 8c 
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relief  and  ending  the  controversy,  will  be  maintained.     [Posty 
pp,  119,  120.) 

Cases  cited  and  approved:  Hildebrand  v.  Beasley,  7  Heis.,  131; 
Hall  V.  Fowlkes,  9  Heis.,  754;  Odam  v.  Owens,  2  Bax.,  446. 

5.  Appeat^.     Questions  not  reviewable  upon, 

A  bank  sued  by  a  depositor  for  a  balance  paid  out  by  it  on 
checks  with  forged  indorsements,  cannot,  upon  its  sole  ap- 
peal, complain  of  the  action  of  the  Court  below  in  releasing 
the  purported  indorser  jointly  sued,  where  it  filed  no  cross 
bill  against  him  in  the  Court  below,  and  did  not  seek  by  its 
pleadings  any  relief  against  him.     {Post,  pp,  120,  121,) 
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Appeal  from  the  Chancery  Court  of  Shelby  County. 
•Sterling   Pierson,  Ch. 

Smith   &   Trezevant   for   Pollard. 

Carroll,    Chalmers   &   McKellar   for   Wellford. 

McjAlister,  J.  Complainant,  Pollard,  filed  his 
bill  in  the  Chancery  Court  of  Shelby  County  against 
the  defendants  for  the  collection  of  three  notes,  each 
for  the  sum  of  $800.  These  notes  were  executed 
by  A.  K.  Ward  and  J.  L.  Wellford,  payable  to 
the  order  of  S.  C.  Toof,  and  were  indorsed  by 
Toof.  The  first  note  was  dated  September  23,  1895^ 
the  second  September  30,  1895,  and  the  third  Oc- 
tober  3,    1895,    each   payable   thirty   days    after  ,date. 
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Complainant,  believing  these  notes  to  be  genuine,  and 
to  represent  a  real  business  transaction,  purchased 
them  at  a  discount  from  A.  K.  Ward.  In  payment 
of  the  first  note  complainant,  on  September  23,  1895, 
gave  Ward  his  check  on  the  Union  &  Planters' 
Bank,  wherein  Pollard  was  a  depositor,  for  $790, 
payable  to  the  order  of  S.  C.  Toof,  the  payee  and 
indorser  of  the  note.  On  September  30,  1895,  com- 
plainant. Pollard,  purchased  the  second  note  from 
Ward,  similarly  indorsed,  and  gave  him  a  check  for 
$790,  on  the  same  bank.  On  October  3,  1895, 
complainant  purchased  the  third  note,  and  gave 
Ward  a  similar  check  in  payment  on  said  bank. 
The  three  checks  were  presented  to  the  bank  and 
were  paid.  Toof's  name  was  apparently  indorsed 
thereon,  with  Ward's  name  also  indorsed  under  it. 
The  payments  were  all  made  to  Ward.  Complain- 
ant, Pollard,  in  the  meantime,  deposited  the  three 
notes  so  purchased  by  him  in  the  Union  and  Planters' 
Bank  for  collection.  As  the  said,  notes  severally 
matured  they  were  presented  to  the  makers  for 
payment,  and  payment  refused.  Thereupon,  they 
were  protested  for  nonpayment,  and  notice  given 
to  Toof,  the  apparent  indorser.  It  then  became 
known  that  Wellford' s  signature  as  one  of  the  ap- 
parent makers  of  the  note,  and  Toof's  signature  as 
indorser,  as  well  as  Toof's  indorsement,  bad  all  been 
forged   by   Ward. 

It    further    appears    that    on     October     15,     1895, 
Ward    fled    to    Honduras,    and    three    days    thereafter 
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Pollard's  account  was  balanced  by  the  bank,  and 
these  three  checks  were  returned  to  him  canceled 
and  paid.  Pollard  thereafter,  on  the  twenty-first  of 
October,  demanded  payment  of  the  bank  of  the  bal- 
ance of  his  account,  including  these  three  checks, 
which  amounted  to  $2,370.  Payment  was  refused 
by  the  bank,  and  thereupon,  on  the  ninth  of  Novem-* 
ber,  1895,  this  bill  was  filed  against  Wellford  as 
maker,  and  Toof  as  indorser,  of  the  notes,  and 
'  aofainst  the  Union  &  Planters'  Bank,  to  recover 
$2,370,  the  amount  paid  by  the  bank  on  the  checks 
with  Toof's  forged  indorsement.  Wellford  and  Toof 
pleaded  non  eat  factum  to  their  signatures  on  the 
notes.  The  Union  &  Planters'  Bank  filed  an  answer 
in  which  it  denied  all  liability  on  account  of  the 
payment  of  said  checks.  The  Chancellor,  on  final 
hearing,  sustained  the  plea  of  non  est  factum  and 
dismissed  the  bill  so  far  as  any  relief  was  prayed 
against  Wellford  and  Toof.  A  decree,  however,  was 
pronounced  against  the  bank  for  the  amount  of  the 
three  checks  improperly  paid.  The  bank  alone  ap- 
pealed. The  law  is  well  settled  in  this  State  that  a 
check  drawn  in  favor  of  particular  payee  or  order 
is  payable  only  to  the  actual  payee  or  upon  his 
genuine  indorsement,  and  if  the  bank  mistake  the 
identity  of  the  payee,  or  pay  upon  a  forged  indorse- 
ment, it  is  not  a  payment  in  pursuance  of  its  au- 
thority,   and   it   will    be   responsible. 

The   proof   in   this    case   is    clear   that   the   indorse- 
ment of   S.    C.    Toof   upon  the   check   was  a  forgery, 
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and  counsel  for  the  bank  do  not  gainsay  its  liability 
if  there  is  nothing  else  in  the  way.  Their  insistence, 
however,  is,  that  complainant.  Pollard,  is  not  entitled 
to  a  decree  against  the  bank,  because  his  own  neg- 
ligence was  the  proximate  cause  of  the  loss  to  the 
bank.  The  negligence  of  Pollard  is  alleged  to  con- 
sist in  the  following  facts:  That  complainant^ s  trans- 
actions with  Ward  covered  a  period  of  about  a  year 
and  a  half;  that  during  this  period  he  had  turned 
over  to  Ward,  from  time  to  time,  thirty-five  checks, 
all  payable  to  the  order  of  S.  C.  Toof;  that  thirty- 
two  of  these  checks  had  been  paid  on  indorsements 
exactly  similar  to  the  indorsements  on  the  checks  in 
suit,  and  all  of  which  complainant  alleges  were  for- 
geries; that  during  this  time  his  account  had  been 
balanced  three  times,  but  Mr.  Pollard  testifies  that 
notwithstanding  his  account  had  been  rendered  him 
by  the  bank,  he  never  examined  it  until  after  this 
litigation  arose.  He  further  testifies  that  he  knew 
Mr.  Toof^s  signature,  and  that  the  signatures  on  all 
the  checks  were  forgeries,  except  possibly  two  of 
them.  The  argument  is,  that  complainant.  Pollard, 
knew  Mr.  Toof's  signature,  and  if  he  had  examined 
the  thirty-two  checks  when  they  were  returned  to  him 
with  his  stated  account,  he  would  have  discovered 
the  forgeries  that  were  being  committed,  and  would 
have  saved  the  bank  the  loss  of  the  present  checks. 
It  is  therefore  insisted  that,  under  circumstances 
like  these,  the  failure  of  Pollard  to  examine  the 
statements    of    his   accounts    and    the    canceled    checks 
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attached   thereto,  was  such   negligence  as  will  defeat  a 
recovery. 

We  think  this  position  untenable.  There  had  been 
no  loss  to  Pollard  or  to  the  bank  on  account  of  the 
thirty-two  checks,  and  hence  there  was  no  cause  to 
challenge  an  inspection  of  Toof 's  indorsement  of  these 
checks.  We  cannot  see  that  any  duty  is  imposed  by 
law  upon  a  depositor  to  examine  his  canceled  checks 
when  returned,  with  a  -view  to  detect  forgeries  in 
the  indorsements.  As  stated  by  the  New  York  Court 
of  Appeals,  in  Welsh  v.  Gertnan  Afnerican  Bank^  73 
N.  Y.,  424,  ^'A  depositor  has  a  right  to  assume  that 
the  bank,  before  paying  his  checks,  will  ascertain  the 
genuineness  of  the  indorsement." 

■ 

The  next  assignment  of  error  is,  that  the  Court 
erred  in  striking  the  cross  bill  of  the  Union  &  Plant- 
ers' Bank  against  the  Continental  National  Bank  from 
the  files  upon  the  motion  of  complainant.  The  cross 
bill   was   brief,  and  is  as  follows: 

'*  Complaining,  showeth  your  orator,  the  Union  & 
Planters'  Bank,  that  two  of  the  checks  mentioned  and 
described  in  the  bill  of  complainant,  copies  of  which 
are  filed  therefor,  and  marked  Exhibits  <<D"  and 
*'E,"  respectively,  were  paid  by  it  through  the  clear- 
ing house  to  the  Continental  National  Bank,  and  in- 
dorsed by  the  aforesaid  bank.  That,  on  a  claim  be- 
ing made  to  it  that  the  signatures  thereon  were  forged, 
it  notified  the  Continental  National  Bank  of  such  claim, 
being  advised  that  if  it  was  liable  to  the  said  drawer. 
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the  complainant  herein,  the  Continental  National  Bank, 
was   liable   to   it. 

<' Wherefore,  in  consideration  of  the  premises,  it 
prays  that  copy  and  subpcena  do  issue  to  the  Con- 
tinental National  Bank  on  this  cross  bill,  that  it  may 
be  made  a  defendant  hereto,  to  the  end  that  the 
controversy  set  forth  in  the  pleadings  may  be  fully 
and  finally  settled  in  this  suit,  and  if,  on  fingl  hear- 
ing of  this  cause,  it  shall  be  adjudged  liable  to  pay 
to  the  complainant  herein  the  amount  of  the  afore- 
said checks,  copies  of  which  are  marked  Exhibits 
"D"  and  **E"  to  the  bill  of  complaint  herein; 
that  it  have  a  decree  over  against  the  Continental 
National  Bank,  and  such  other  and  further  relief  as 
may  appear   suitable   and   proper   in   the-  premises. 

**  Union  &  Planters'  Bank, 
"By  S.  P.   Read,    Cashier. 

''I   am   security   for   costs.  S.  P.  Read." 

The  Chancellor  being  of  opinion  that  said  Conti- 
nental National  Bank,  not  being  a  party  to  the  original 
cause,  and  not  being  connected  with  any  litigation 
between  the  parties  to  this  cause,  ordered  this  cross 
bill  to  be  stricken  from  the  files.  In  this  we  think 
there   was   no   error. 

We  do  not  sustain  the  action  of  the  Chancellor 
upon  the  ground  that  a  new  party  may  not  be 
brought  into  a  lawsuit  by  cross  bill.  The  cross  bill 
in  this  case  was  formal,  and  not  a  mere  answer  filed 
as  a   cross   bill   under   the   statute.      We   approve   the 
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rule  laid  down  by  Judge  McFarland  in  Hildei'hrand 
v.  Beasley^  7  Heis.,  121.  Said  that  eminent  Judge: 
<^The  elementary  authorities  hold  that  a  cross  bill 
must  be  confined  to  matters  growing  out  of  the  orig- 
inal bill,  and,  according  to  some  authorities,  new 
parties  cannot  be  introduced  into  a  case  by  cross 
bill.  See  2  Dan.  Ch.  Prac.,  citing  17  How.,  145. 
But,  under  our  practice,  we  should  not  be  inclined 
to  carry  the  doctrine  so  far.  ...  It  is  the 
policy  of  the  law  to  prevent  a  multiplicity  of  suits, 
and,  upon  the  facts  stated  in  the  cross  bill,  the  re- 
lief to  which  the  complainant  may  be  entitled  herein 
could  not  be  fully  given  without  making  Fort  a 
party."  See,  also,  Gibson's  Suits  in  Chancery,  Sec. 
662.  It  is  true  that  in  an  answer  filed  as  a  cross 
bill,  under  the  statute,  new  parties  cannot  be  brought 
before  the  Court.  9  Heis.,  764;  3  Tenn.  Ch.,  356; 
2    Bax.,    446. 

In  this  case,  however,  we  find  that  the  question 
sought  to  be  made  by  the  Union  &  Planters'  Bank 
had  no  material  connection  with  any  litigation  be- 
tween the  parties  to  this  cause,  and  the  action  of 
the   Chancellor   was   correct. 

The  next  assignment  of  error  is,  that  the  Court 
erred  in  finding  there  was  no  proof  to  overcome 
the  plea  of  non  est  factum  filed  to  the  three  notes 
by  Wellford  and  Toof,  and  in  dismissing  the  bill  as  to 
them.  It  will  be  observed  that  the  Union  &  Planters' 
Bank,   by   this  assignment  of  error,  is   seeking   to   re- 
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verse  the  action  of  the  Chancellor  in  releasing  Toof 
and   Wellford   on   their   plea   of   non   est  factum. 

Complainant  did  not  appeal  from  the  action  of 
the  Chancellor  in  releasing  Toof  and  Wellford.  The 
Union  &  Planters'  Bank  appealed  from  the  decree 
pronounced  against  it.  We  think  the  only  question 
before  the  Court  is  in  respect  of  the  liability  of 
the  bank  to  complainant,  Pollard.  The  bank  filed 
no  cross  bill  against  Toof  in  the  Court  below,  and 
sought  by  its  pleadings  no  relief  against  him,  and 
is  in  no  condition  to  undertake  now  to  review  or 
reverse   the  action   of    the    Chancellor    releasing  Toof. 

The  result  is,  the  decree  of  the  Chancellor  is  in 
all  respects  affirmed.  The  costs  of  this  Court  will 
be  paid  by  the  bank,  and  the  costs  below  will  be 
paid   as   decreed   by   the  Chancellor. 
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Lumber  Co. 

{JacJcsoii.     May   22,    1897.) 

Charge  op  Court.     Ctral  instructions  erroneous  where  written  charge 
has  been  requested. 

It  is  reversible  error  for  the  Court  to  deliver  any  part  of  hia  in- 
structions to  the  jury  orally,  after  he  has  been  requested  by 
either  party  to  a  civil  suit  to  deliver  a  written  charge. 

Act  construed:  Acts  1875,  Ch.  37. 

Code  construed:  {  4683  (S.) ;  J  3672  tM.  &  V.). 

Case  cited  and  approved:  Ins.  Co.  v.  Trustees,  etc.,  91  Tenn.,  135. 


FROM    SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      J.    S.    Galloway,    J. 

Wm.    M.    Randolph   &   Sons   for   Box   Company. 

Percy  &   Watkins  for   Lumber   Company. 

Caldwell,  J.  The  Columbia  Veneer  &  Box  Com- 
pany appeals  in  error  from  a  judgment  in  favor  of 
the  Cottonwood  Lumber  Company  for  $375,  for  the 
alleged   conversion   of   a   raft  of   sycamore   logs. 

At  the  beginning  of  the  trial  in  the  Court  below, 
the    plaintiff    in    error    requested    the    trial   Judge   to 
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deliver  a  written  charge.  What  was  intended,  orig- 
inally, to  be  a  complete  charge  was  reduced  to 
writing;  but,  after  it  was  read  to  the  jury,  other  in- 
structions, concerning  market  value,  were  added  orally. 
The  latter  action  was  fatally  erroneous.  Every  word 
of  the  entire  charge  should  have  been  reduced  to 
writing.  The  language  of  the  statute  under  which 
the  request  was  made  is  as  follows:  '<On  the  trial 
of  civil  cases  in  the  Courts  of  this  State,  it  shall 
be  the  duty  of  the  Judge  before  whom  the  same  is 
tried,  at  the  request  of  either  party,  plaintiff  or  ^ 
defendant,  to  reduce  every  word  in  his  chairge  to 
writing  before  it  is  delivered  to  the  jury,  and  all 
subsequent  instructions  which  may  be  asked  for  by 
the  jury,  or  which  may  be  given  by  the  Judge, 
shall,  in  like  manner,  be  reduced  to  writing  before 
being  delivered  to  the  jury."  Acts  1875,  Ch.  37; 
Code  (M.'  &  v.),  §3672;  (Shannon),  §4683.  This 
requirement  is  mandatory,  and  cannot  be  avoided. 
Insurance  Co.  v.  Trustees^  etc.,  91  Tenn.,  135. 
Reverse  and   remand. 
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Lynch   v.  State. 

{Jackson.      May    26,   1897.) 

1.  Criminal  Practice.    Plea  essentlaU 

No  valid  trial  and  conviction  under  an  indictment  can  be  had  in 
the  absence  of  a  plea.     {Post,  pp.  125,  126,) 

Code  construed:  J  7173  (S.);  J  6039  (M.  &  V.);  {5209  (T.  &  S.). 

Case  cited  and  approved:  Link  v.  State,  3  Heis.,  254. 

2.  Same.     Record  must  show  there  was  a  plea. 

Although  the  plea  itself  need  not  appear  in  the  transcript  of  the 
record  on  appeal  from  a  conviction,  the  fact  that  a  plea  was 
entered  must  be  shown  in  such  transcript.    {Post,  p.  126.) 

Code  construed:  {7217  (S.);  {6083  (M.  &  V.);  {5242  (T.  A  S.). 

3.  Same.     Formal  arraignment  not  essentUiU 

One  charged  with  a  misdemeanor  need  not  necessarily  be  for- 
mally arraigned.     (^Post,  p.  127.) 

4.  Same.     Waiver  of  Jury  trial. 

A  recital  in  the  record,  on  appeal  from  a  conviction,  that  the 
Court  tried  a  misdemeanor  case  *'by  consent,"  is  binding  on 
defendant,  and  conclusively  shows  a  waiver  by  him  of  trial 
by  jury.     {Post,  p.  127.) 


FROM    SHELBY. 


Appeal    in   error   from   Criminal    Court    of    Shelby 
County.      L.  P.  Cooper,   J. 
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'         '  I  II  ...       ■ 

J.  J.  DuBosE  for   Lynch. 

Attorney-general  Pickle   for   State. 

Caldwell,  J.  Ed.  Lynch  was  indicted  and  con- 
victed for  keeping  a  saloon  open  on  Sunday.  He 
appealed  in  error.  The  whole  of  the  record,  after 
the  indictment,  is  an  entry  upon  the  minutes  of  the 
Criminal   Court,    in   these   words: 

*  *  State  of  Tennessee  v.  Ed.  Lynch. 

<^Came  the  Attorney -general,  on  behalf  of  the 
State,  and  the  defendant,  in  his  own  proper  person 
and  by  counsel  of  record;  whereupon,  by  consent, 
the  Court  proceeds  to  try  said  cause,  and,  being 
fully  advised  in  the  premises,  adjudges  the  defendant 
guilty  as  charged  in  the  indictment,  and  fines  him 
the  sum  of  fifty  dollars,  and  orders  that  he  be  con- 
fined in  the  county  workhouse  for  the  period  of  sixty 
(60)  days,  and  until  he  shall  have  paid,  worked  out, 
or  secured,  according  to  law,  the  fine  herein,  to- 
gether with  all  costs,  and  that  execution  and  mit- 
timus  issue. 

*' Whereupon,  the  defendant  moves  the  Court  for 
a  new  trial  and  in  arrest  of  judgment,  which  motions, 
being  heard  and  argued  by  counsel  and  fully  under- 
stood by  the  Court,  are  severally  overruled.  Where- 
upon, the  defendant  prays  an  appeal  in  the  nature 
of   a  writ   of  error,      .      .      .      which  is   granted." 

No  arraignment  or  plea  appears  to  have  been 
made.     In  the  absence  of  the   latter,  there  could   have 
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been  no  valid  trial  and  conviction.  There  should 
have  been  a  plea,  either  of  guilty  or  not  guilty,  be- 
fore the  defendant  was  tried,  and,  without  one  or 
the  other,  the  trial  was  invalid.  Without  a  plea 
there  was  no  issue  to  try,  and  without  an  issue 
there  was  nothing  to  decide  and  adjudge — nothing  for 
the  judgment  to  stand  upon.  ■  '<If  the  defendant  re- 
fuses or  neglects  to  plead,  or  stands  mute,  the  Court 
shall  cause  the  plea  of  not  guilty  to  be  entered,  and 
proceed  with  the  trial  as  if  the  defendant  had  put 
in  the  plea."  Code,  §5209;  M.  &  V.,  6039;  Shan- 
non, 7X73. 

In  the  case  of  Charles  Link  v.  State^  3  Heis., 
254,  the  Court,  referring  to  a  trial  without  a  plea, 
said:  **The  verdict  of  the  jury,  not  being  responsive 
to   any   issue,    was   a   nullity " 

It  is  not  absolutely  essential  that  the.  plea  itself 
should  appear  in  the  transcript  of  the  record  sent  to 
this  Court;  but  the  fact  that  the  defendant  was  tried 
upon  a  plea  must  be  shown  in  such  transcript  in 
every   instance. 

**When  a  person  indicted  or  presented  for  a 
criminal  offense  is  arraigned  before  a  Court  having 
jurisdiction  of  the  matter,  and  pleads  not  guilty, 
and  is  tried  upon  the  merits  and  convicted,  he  shall 
not  be  entitled  to  a  new  trial,  or  to  an  arrest  of 
judgment,  or  to  a  reversal  of  the  judgment,  for  any 
of  the  following  causes:  (1)  Because  the  Clerk  of  the 
Court  omitted  to  file  or  enter  his  plea  of  record." 
.     .     .     Code    §5243;    M.    &    V.,    §6083;    Shannon, 
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§  7217.  That  is  to  say,  when  it  otherwise  appears 
that  the  defendant  has  been  duly  tried  and  convicted 
on  his  plea  of  not  guilty,  he  will  not  be  entitled 
to  a  new  trial,  or  arrest  of  judgment,  or  a  reversal, 
simply  because  the  Clerk  omitted  to  file  or  enter 
his  plea  of  record.  It  does  not  otherwise  so  appear 
in  this  case.  No  plea  is  mentioned  or  referred  to 
in   any   form   or   manner   whatsoever. 

The  offense  charged  being  a  misdemeanor,  it  is 
not  indispensable  that  the  defendant  should  have  been 
formally  arraigned.  Caruthers  says:  ** Although  in 
misdemeanors  there  is  no  formal  arraignment,  yet  the 
defendant  is  called  upon  to  plead,  and  does  plead 
not  guilty,  and  it  is  equivalent  to  a  formal  arraign- 
ment." History  of  a  Lawsuit,  p.  597.  The  recital 
of  the  record  that  the  Court  below  tried  the  case 
**  by  consent,"  is  binding  upon  the  defendant,  and 
shows  conclusively  that  he  waived  his  right  of  trial 
by   jury. 

Reverse   and    remand   for   a   new    trial.  " 
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Styles  v.  Harrison. 

(Jackson.      May   26,    1897.) 

1.  Judgment.    Rendered  on  Sunday  U  void. 

A  judgment  rendered  on  Sunday  is  void. 

Cases  cited  and  approved:  Elrod  v.  Gray  Lumber  Co.,  92  Tenn., 
476;  3  Burr,  1595;  15  Nev.,  146;  15  John.,  115;  2  Bibb,  589;  1 
Green,  406;  31  Vt,  147;  5  Black,  111. 

2.  Maxims.     Sunday, 

Dies  dominicms  rum  est  dies  jurtdicus. 


FROM     SHELBY. 


Appeal  in  error  from  Second  Circuit  Court  of  Shelby 
Countv.      J.  S.  Galloway,  J. 

Wm.  Fitzgerald   for   Styles. 

J.   S.    DuvALL   for   Harrison. 

Beard,  J.  The  only  question  in  this  case  is,  Is 
a  judgment  rendered  on  Sunday  in  one  of  the  Courts 
of    this   State    valid? 

It  was  a  maxim  of  the  common  law  that  dies 
domi?iicu8  7ion  est  dies  Jundlciis.  Broom's  Maxims, 
21;  Swann  v.  Broome^  3  Burr,  1595.  Accordingly,  no 
valid  judgment  can  be  rendered  on  Sunday.     1  Black 
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on  J ud cements,  Sec.  182;  1  Freeman  on  Judgments, 
138;  24  Am.  &  Eng.  Enc.  L.,  577;  Ex  parte  White, 
15  Nev.,  146  (S.  C,  37  A.  R.,  466).  The  cases  all 
show  that  such  a  judgment  is  not  simply  erroneous, 
but  is  absolutely  void.  1  Black,  Sec.  182;  Hough- 
taling  v.  Osborne^  15  John,  115;  Arthur  v.  Mosly, 
2  Bibb,  589;  Davis  v.  Fkh,  1  Green,  406;  48  Am. 
Dec,  391;  Blood  v.  Bates,  31  Vt.,  147;  Ohapman 
V.    State,    5    Black,    111. 

While  now,  for  the  first  time,  the '  question  here 
considered  has  directly  arisen  in  this  State,  yet,  in  the 
opinion  of  this  Court  in  Elrod  v.  Gray  Lumber  Co,, 
92  T^nn.,  476,  in  distinguishing  the  statute  under 
consideration  in  that  case  from  a  somewhat  similar 
statute  construed  by  the  Supreme  Court  of  Wiscon- 
sin, in  Lampe  v.  Manning,  38  Wis.,  676,  this 
Court  clearly  indicated  its  opinion  that  Sunday  was 
dies   non  juridicus. 

It  follows  that  the  Circuit  Judge  was  right  in 
discharging  from  confinement  the  petitioners,  who 
were  illegally  restrained  of  their  liberty  in  the 
county  workhouse,  for  the  nonpayment  of  fines  ad- 
judged against  them  on  Sunday,  for  alleged  commis- 
sion of  certain  misdemeanors,  and  his  judgment  is 
affirmed. 

15  p— 9 
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Saundebs  V.  City   &  Suburban   Railroad  Co. 

(Jackson.      June    3,   1897.) 

1.  Negligenck.    Not  chargeable  to  dri/oer  of  huggy  crossing  street 

railway  trac^j  when. 

Negligence  is  not  chargeable  to  one  driving  a  buggy  in  attempt- 
ing to  cross  an  electric  railway  track  in  front  of  an  approach- 
ing car,  where  the  crossing  could  safely  be  made  if  the  motor- 
man  exercised  ordinary  care  and  had  reasonable  control  of  the 
car,  unless  the  lack  of  such  control  and  care  was  apparent  to 
the  former  at  the  time.     (Post,  pp.y  134, 135,) 

Case  cited  and  approved:  Citizens,  etc.,  Co.  v.  Seigrist,  96  Tenn., 
121. 

2.  Same.    DiUy  of  driver  at  crossing  defined. 

One  driving  in  a  buggy  is  not  bound,  at  his  peril,  to  *'know  *'  be- 
fore attempting  to  cross  an  electric  railway  track  in  front  of 
an  approaching  car,  that  a  collision  will  not  occur,  but  is  only 
required  to  make  such  observation  and  acquire  such  informa- 
tion as  would  convince  a  reasonably  prudent  man,  in  a  similar 
situation,  that  the  passage  could  be  made  in  safety.  {Post,  p, 
135.) 

3.  Same.    Effect  of  contrHnUory  negligence  defined. 

The  rule  which  applies  in  actions  against  steam  railroad  compa- 
nies for  injuries  resulting  from  noncompliance  with  statutory 
precautions  to  avoid  accidents,  that  plaintiff's  contributory 
negligence,  however  gross  and  proximate,  will  not  bar  his  ac- 
tion, but  only  mitigate  his  damages,  does  not  apply  in  a  com- 
mon law  action  against  an  electric  railway  company  for  inju- 
ries caused  by  collision  at  a  crossing.     {Post,  pp.  135,  136.) 

Cases  cited:  Railway  Cos.  v.  Foster,  88  Tenn.,  672;  Patton  v.  Rail- 
way Co.,  89  Tenn.,  370;  Railway  Co.  v.  Hull,  88  Tenn.,  35;  Rail- 
way Co.  V.  Aiken,  89  Tenn.,  249;  Railway  Co.  v.  Pugh,  97 
Tenn.,  624. 

4.  Evidence.     Opinion  of  witness  iTWjdmissVble,  when. 

Evidence  that  the  daughter  of  plaintiff,  in  an  action  for  personal 
injuries  by  collision  with  an  electric  street  car,  stated,  soon 
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after  the  accident,  that  it  was  her  father's  '*  fault,"  is  inadmis- 
sible as  original  evidence  against  plaintiff.^    (Po8t,  pp.  13S-139.) 

5.  Sams.     Witness^  statement  cannot  be  contradictedy  when. 

A  statement  bj  the  daughter  of  plaintiff,  in  an  action  for  per- 
sonal injuries  received  by  collision  with  an  electric  car,  made 
soon  after  its  occurrence,  that  it  was  her  father's  "fault," 
being  inadmissible  as  original  evidence,  cannot  be  made  the 
basis  for  impeaching  the  daughter  as  a  witness,  on  her  denial 
that  she  made  such  statement.  Witness'  answer  is  conclusive 
as  to  such  collateral  matter.     (Post,  pp.  139-143.) 

Cases  cited  and  approved:  65  Pa.  St.,  63;  20  Tex.  App.,  473;  9  Gray, 
247;  1.5  S.  W.  R.,  725;  18  Barb.,  420. 

6.  Sams.     What  are  collateral  matters.    QeneraX  rule. 

An  approved  test  of  the  question  whether  or  not  a  fact  inquired 
of  on  cross-examination  is  collateral,  and  the  witness'  answer, 
therefore,  conclusive  and  open  to  contradiction,  is  this:  Would 
the  cross-examining  party  be  entitled  to  prove  the  fact  as  a 
part  of,  and  as  tending  to  establish,  his  case?  If  he  would  be 
allowed  to  do  so,  the  matter  is  not  collateral;  but,  if  he  would 
not  be  allowed  to  do  so,  it  is  collateral.  Collateral  matters, 
in  this  sense,  are  such  as  *^  afford  no  reasonable  inference  as 
to  the  principal  matter  in  dispute."    {Post,  p.  141.) 

Cases  cited  and  approved:  65  Pa.  St.,  63;  15  Tex.  App.,  202;  9 
Gray,  247. 

7.  Same.     Deposition  taken  by  opposite  party  may  be  read  after  close 

of  his  eiyideiice. 

A  deposition  taken  by  defendant,  and  used  by  it  on  the  first 
trial,  may  be  offered  in  evidence  by  plaintiff  on  a  second  trial, 
after  defendant  has  closed  its  evidence  without  offering  the 
same.  And  plaintiff's  reasonable  expectation  that  it  would 
again  be  offered  by  defendant  is  a  sufficient  excuse  for  failing 
to  read  it  as  evidence  in  chief.     (Post,  pp.  143,  144.) 

Cases  cited  and  approved:  Brandon  v.  Mullenix,  11  Heis.,  446; 
Elliott  V.  Shultz,  10  Hum.,  234;  Richmond  v.  Richmond,  10 
Yer.,  343. 

FROM   SHELBY. 


Appeal    in    error  .from    Circuit    Court    of    Shelby 
County.      L.  H.  Estes,  J. 
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Morgan  &  McFarland  for  Saunders. 
TuRLEY  &  Wright  for  Company. 

Caldwell,  J.  Dr.  D.  D.  Saunders  brought  this 
action  against  the  City  &  Suburban  Railroad  Co.,  to 
recover  $20,000  as  damages  for  personal  injuries 
averred  to  have  been  inflicted  upon  him  by  its 
wrongful  and  negligent  conduct  in  operating  one  of 
its  cars  at  a  high  and  dangerous  rate  of  speed,  and 
suddenly  running  upon  him  while  endeavoring  to  cross 
its  track  at  the  intersection  of  two  streets.  The  de- 
fendant pleaded  not  guilty  and  contributory  negli- 
gence. Verdict  and  judgment  were  for  the  defendant, 
and  the  plaintiff  has  appealed  in  error  from  the 
action  of  the  trial  Judge  in  overruling  his  motion 
for   a   new   trial. 

The  defendant  is  a  street  railroad  company,  doing 
business  in  the  city  of  Memphis,  and  propelling  its 
cars  by  means  of  electricity.  A  portion  of  its  line 
lies   upon    McLemore    Avenue,    which    runs    east    and 

9 

west,  and  intersects  Mississippi  Avenue  and  Orleans 
Street  at  right  angles,  they  being  parallel  and  five 
hundred  yards  apart.  Owing  to  bad  repair  else- 
where, the  travel  for  other  vehicles  on  McLemore 
Avenue,  at  the  time  of  the  accident  in  question,  was 
on  the  south  side  of  the  track  from  Orleans  Street 
to  Mississippi  Avenue,  and  on  the  north  side  from 
the  latter  eastward,  so  that  persons  driving  along 
McLemore  Avenue  from  a  point  west  of  Mississippi 
Avenue  to  a   point  east  of   it,    and   the  reverse,  were 
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compelled  to  cross  the  railroad  track  at  the  inter- 
section  of  McLemore  and  Mississippi  Avenues.  At 
this  intersection,  in  the  afternoon  of  September  18, 
1892,.  one  of  the  defendant's  cars  collided  with  the 
buggy  of  Dr.  Saunders,  and  thereby  caused  the 
injuries  for  which  he  sues.  Both  the  car  and  the 
buggy  had  traversed  the  distance  from  Orleans  Street 
to  Mississippi  Avenue,  and  were  bound  still  farther 
eastward  on  McLemore  Avenue.  The  motorman  did 
not  know  the  destination  of  Dr.  Saunders,  but  did 
know  the  necessity  of  his  crossing  the  track  in  Mis- 
sissippi Avenue,  if  he  desired  to  continue  his  travel 
in  the  direction  he  was  going.  The  buggy  had  a 
top,  which  obstructed  the  view  to  the  rear;  and  in  the 
buggy  were  seated  Dr.  Saunders,  who  held  the  reins, 
and  his  daughter,  she  on  the  side  next  to  the  track 
and  he  on  the  other  side,  which,  though  properly 
the  driver's  position,  was  the  less  favorable  for  ob- 
serving any  car  that  might  be  following.  In  the 
eflfort  to  cross  the  track  at  the  proper  intersection 
of  the  two  avenues,  and  when  all  but  the  rear 
wheels  of  the  buggy  had  passed  over,  the  collision 
took  place,  and  Dr.  Saunders  was  thrown  out  and 
seriously   in j ured. 

In  respect  of  the  cause  of  the  accident,  and  the 
blame  for  its  consequences,  there  is  great  conflict  of 
evidence.  The  plaintiff  introduced  testimony  tending 
to  exculpate  himself  and  inculpate  the  defendant,  and 
other  testimony  of  an  opposite  tendency  was  presented 
by   the   defendant. 
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Both  Dr.  Saunders  and  the  motorman  '<had  the 
legal  right  to  use  that  part  of  the  public  highway 
upon  which  the  collision  occurred;  but,  since  they 
could  not  use  it  at  the  same  moment  of  time,  it 
was  the  duty  of  each  to  so  use  it  as  not  to  injure 
the  other,  or  unreasonably  impede  the  other's  use. 
The  right  of  neither  was  superior  to  that  of  the 
other;  the  duty  of  neither  was  more  exacting  than 
that  of  the  other;  their  rights  and  their  duties 
were  equal.  Both  were  bound  to  exercise  reasonable 
care  and  diligence  to  prevent  a  collision,  and  each 
was  allowed  to  assume  that  the  other  would  do  so, 
and  to  act  accordingly.  It  was  the  duty"  of  Dr. 
Saunders  <<to  look  and  listen,  and  to  have  his  horse 
under  reasonable  control  as  he  approached  the  cross- 
ing; and  so  it  was  the  duty  of  the  motorman  to 
survey  the  highway  ahead  of  tiim,  and  to  have  his 
car  under  reasonable  control  as  he  approached  the 
crossing.  Neither  one,  reaching  the  place  first,  would 
have  been  under  any  obligation  to  stop  and  wait  for 
the  other  to  approach  and  pass,  but  either,  in  that 
situation,  would  have  been  authorized  to  proceed  on 
his  way,  assuming  that  the  other,  being  in  reason- 
able control  of  his  vehicle,  and  otherwise  in  the  ex- 
ercise of  ordinary  care,  as  he  should  be,  would  not 
collide  with  him,  and  no  mistake  that  he  might  have 
made  in  that  rightful  assumption  could  be  charged 
to  him  as  negligence,  unless  the  lack  of  such  con- 
trol and  care  on  the  part  of  the  other  person  was 
apparent   to   him  at  the   time.     Neither  party,    in  such 
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a  case,  could  excuse  himself  for  going  into  obvious 
danger,  if  he  knew  it  was  impending."  Citizens* 
Rapid   Transit    Co.   v.   Seigristy  96   Tenn.,   121,   122. 

The  trial  Judge  virtually  so  instructed  the  jury; 
but  he  neutralized  part  of  that  instruction  and  min- 
imized the  right  of  Dr.  Saunders  in  another  portion 
of  the  charge,  wherein  it  was  stated  that  it  was  im- 
cambent  on  him,  as  plaintiff,  to  show  that  he  made 
such  observation,  before* going  upon  the  track,  ''as 
to  know  that  no  car  was  then  in  motion  near  enougrh 
to  strike  him  in  case  he  started  across."  The  plain- 
tiff was  not  bound,  at  his  peril,  *'to  know,"  before 
attempting  to  cross,  that  a  collision  would  not  occur. 
He   was   only   required   to   make  such  observation  and 

» 

acquire  such  information  as  would  have  convinced  a 
reasonably  prudent  man,  in  a  like  situation,  that  the 
passage   could   be   made  in   safety. 

The  Court,  with  ample  elaboration,  rightly  charged 
the  jury,  in  effect,  that  any  negligence  on  the  part 
of  the  plaintiff  that  contributed  to  the  injury  as  a 
proximate  cause  would  bar  his  action,  and  that  any 
negligence  on  his  part  that  contributed  to  the  injury 
as  a  remote  cause,  should  be  considered  in  mitiga- 
tion of  damages  otherwise  allowable.  Railway  Co. 
V.  Hull  J  88  Tenn.,  35,  36;  Railway  Co.  v.  Aiken^ 
89  Tenn.,  249,  250;  Railroad  Co.  v.  Pugh,  97  Tenn., 
624;  Beach  Cont.  Neg.  (2d.  Ed.),  Sees.  25  and  35; 
3  Elliott  on  Railroads,  Sec.  1095;  Booth  on  Street 
Railways,  Sec.  378;  2  Wood's  Railway  Law,  1254, 
1255. 
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The  rule  that  the  plaintiff's  contributory  negli- 
gence, however  gross  and  proximate,  will  not  bar 
his  action,  but  only  mitigate  his  damages,  applies  in 
actions  against  steam  railroad  companies  for  injuries 
resulting  from  noncompliance  with  statutory  precau- 
tions for  the  prevention  of  accidents  {^Railway  Gom- 
panies  v.  Foster^  88  Tenn.,  672;  Patton  v.  Railway 
Co.^  89  Tenn.,  370),  and  not  in  a  common  law 
action   like   this   one. 

The  daughter  of  Dr.  Saunders  was  a  witness  for 
her  father.  In  her  testimony  in  chief  she  made 
this  statement:  '*When  we  reached  Mississippi  Avenue, 
we  were  just  jogging  along,  talking,  in  conversation. 
My  father  started  to  cross  the  track  to  the  left  ^ide, 
where  the  driving  was  better.  As  we  turned  cata- 
cornered  across  the  track  I  heard  the  gong  and  saw 
a  car  almost  simultaneously,  I  just  had  time  to  say 
*  Here's  a  car,  don't  cross!'  just  as  the  horse  was 
on  the  track.  I  was  in  hopes  he  could  pull  back, 
and  he  struck  the  horse.  Just  at  this  time  the  car 
dashed    into   us." 

On  cross-examination  she  was  asked  if  she  did 
not,  a  few  minutes  after  the  accident,  say  to  Mr. 
Hodges  and  Mr.  Dunnavant,  that  she  heard  the  car 
bell  ringing,  or  gong  sounding,  and  that  she  warned 
her  father,  but  he  was  slightly  deaf.  To  which  she 
replied:  *'I  remember  saying  to  Mr.  Hodges  and  Mr. 
Dunnavant  that  I  did  warn  my  father  not  to  cross, 
that  the  horse  was  on  the  track,  and  that  he  could 
not   pull   back   so   it   seems,    and   that   I   did   tell   him 


APRIL  TERM,   1897.  137 

Saunders  v.  City  <&  Suburban  Railroad  Co. 

not  to  cro8s.  I  do  not  remember  the  other."  In  an- 
other part  of  her  testimony  she  said  her  father's  hear- 
ing was,  in  fact,  somewhat  defective.  She  was  finally 
asked,  over  the  objection  of  the  plaintiff,  if  she  did 
not,  at  the  same  time  and  in  the  same  conversation 
with  Hodges  and  Dunnavant,  tell  them  that  the  ac- 
cident was  due  to  her  "father's  fault."  The  Court 
overruled  the  objection,  and  she  answered:  '^No,  I 
never  made  that  statement.  I  told  Mr.  Hodges  that 
1  asked  him  not  to  cross.  I  think  he  has  gotten  it 
a  little  twisted." 

In  due  time  Hodges  was  introduced  as  a  witness 
for  the  defendant,  and  in  his  testimony  are  questions 
and  answers  as  follows:  "  Ques.  26.  At  the  time  the 
accident  occurred,  and  before  you  had  left  the  scene 
of  the  accident,  did  you  or  not  hear  the  daughter  of 
the  complainant  make  any  remarks?  Ans.  I  got  off 
the  car  and  started  away,  and  then  walked  around 
to  the  back  of  the  car,  and  when  I  got  there  Miss 
Lizzie,  the  daughter  of  the  plaintiff,  had  just  come 
out  of  the  wreck.  I  went  up  to  her  and  asked  her 
how  in  the  world  they  managed  to  get  on  the  track, 
and  she  said  that  she  heard  the  car  bell  and  warned 
her  father,  but  that  he  was  slightly  deaf,  and  it  was 
her   father's   fault,    if   I   remember   right." 

This  answer  was  admitted  over  objection,  but  with 
instruction  to  the  jury  that  it  could  be  considered 
only  for  the  purpose  of  showing  infirmity  of  memory 
on  the  part  of  plaintiff's  daughter,  and  as  thereby 
affecting    her   credibility  as   a   witness.      That   part   of 
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the  answer  attributing  to  the  plaintiff' es  daughter  the 
statement  that  <<it  was  her  father's  fault,"  was  in- 
competent for  any  purpose,  and  should  have  been 
excluded  altogether.  If  she  made  the  statement,  it 
was,  at  most,  but  the  expression  of  an  opinion,  and 
that,  too,  about  a  matter  concerning  which  her  opin- 
ion was  not  competent  evidence.  It  would  not  have 
been  permissible  for  her,  at  the  trial,  to  give  the 
jury  the  opinion  she  then  had  about  the  culpability 
or  nonculpability  of  her  father;  no  more  was  it  com- 
petent to  show  by  her,  or  by  others,  the  opinion, 
if  any,  she  may  have  expressed  on  that  subject  at 
the   time   of   the   collision. 

Witnesses  may  give  their  opinion  upon  some  sub- 
jects, but  upon  others  they  are  confined  to  a  state- 
ment of  facts.  Those  qualified  to  speak  in  reference 
thereto  may  express  an  opinion  concerning  a  man's 
health,  but  it  is  not  allowable  for  any  witness  to 
say  that  one  of  two  adverse  ^litigants  was  at  fault, 
and  .  the  other  not,  in  the  transaction  or  occurrence 
involved.  The  difference  is  illustrated  in  this  case. 
It  was  competent  for  Miss  Saunders  to  say,  from 
association  and  observation,  that  her  father's  hearing 
was  defective,  yet  it  would  not  have  been  permissi- 
ble for  her  to  testify  that  he  was  blamable,  or  that 
he  was  blameless,  in  relation  to  the  collision.  The 
legal  quality  of  his  conduct  was  for  the  decision  of 
the  jury  alone,  and  that  decision  was  to  be  made 
from  the  facts  disclosed,  and  not  from  the  opinion 
of   witnesses. 
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What  the  daughter  is  alleged  to  have  said  con- 
cerning the  blameworthiness  of  her  father  could  be 
only  the  expression  of  an  opinion  on  her  part  about 
the  matter  at  large,  and  not  the  statement  of  a  fact 
— a  conclusion  which  no  witness,  but  the  jury  alone, 
was  authorized  to  draw  and  state.  Therefore,  the 
statement  on  this  point,  attributed  to  her  by  Hodges, 
was  inadmissible  as  original  evidence  for  either  side, 
and,  being  so,  it  could  not  properly  be  made  the 
basis  of  contradiction  or  impeachment.  And  whether 
or  not  she  had  in  fact  made  such  a  statement,  ex- 
pressed such  an  opinion  or  conclusion,  was  a  question 
collateral  to  the  issue,  consequently,  her  denial  was 
conclusive  and  binding  on  the  defendant.  1  Greenl. 
on  Evi.,  Sees.  449,  462;  1  Whar.  on  Evi.,  Sec. 
551;  Whar.  on  Crim.  Evi.  (9th  Ed.),  Sec.  484;  29 
Am.  &  Eng.  Enc.  L.,  793,  796;  Ililderbum  v.  Uur- 
ran^  65  Pa.  St.,  63;  Rainey  v.  State^  20  Tex.  App., 
473;  Lane  v.  Bryant^  9  Gray  (Mass.),  247;  Drake 
V.  State,  15  S.  W.  R.  (Texas),  725;  Holmes  v.  An- 
dersouj    18   Barb.,    420. 

It  follows  that  the  trial  Judge  was  in  error  when 
he  required  Miss  Saunders  to  answer  whether  or  not 
she  told  Hodges  and  Dunnavant  that  the  accident 
was  due  to  her  father's  fault,  and  also  when,  not- 
withstanding her  denial,  he  permitted  Hodges  to  con- 
tradict her.  Greenleaf  says:  '-But  it  is  a  well-set- 
tled rule  that  a  witness  cannot  be  cross-examined 
as  to  any  fact  which  is  collateral  and  irrelevant  to 
the    issue,    merely    for    the    purpose   of    contradicting 
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him  by  other  evidence,  if  he  should  deny  it,  thereby 
to  discredit  his  testimony.  And,  if  a  question  is  put 
to  a  witness  which  is  collateral  or  irrelevant  to  the 
issue,  his  answer  cannot  be  contradicted  by  the  party 
who  asked  the  question,  but  it  is  conclusive  against 
him.  But  it  is  not  irrelevant  to  inquire  of  the  witness 
whether  he  has  not,  on  some  former  occasion,  given 
a  different  account  of  the  matter  of  fact  to  which 
he  has  already  testified,  in  order  to  lay  a  foundation 
for  impeaching  his  testimony  by  contradicting  him. 
The  inquiry,  however,  in  such  cases,  must  be  con- 
fined to  matters  of  fact  only,  mere  opinions  which 
the  witness  may  have  formerly  expressed  being  in- 
admissible unless  the  case  is  such  as  to  render  evi- 
dence of  opinions  admissible  and  material. '^  1  Greenl. 
Evi.,  Sac.  449.  Wharton  uses  this  language:  «*A 
witness  called  by  the  opposing  party  can,  it  is  con- 
ceded on  all  sides,  be  discredited  by  proving  that, 
on  a  former  occasion,  he  made  a  statement  incon- 
sistent with  his  statement  on  trial,  provided  such 
statement  be  material  to  the  issue.  But  the  state- 
ment which  it  is  intended  to  contradict  must  in- 
volve facts  in  evidence.  If  confined  to  opinion, 
when  opinion  is  not  at  issue,  or  to  other  irrelevant 
matters,  the  cross-examining  party  is  bound  by  the 
answer.  Thus  the  opinion  of  a  servant  as  to  whether 
his  master  was  to  blame  in  a  collision,  being  irrele- 
vant, evidence  of  the  former  conflicting  declarations 
of  the  servant  cannot  be  received  in  contradiction." 
1    Wharton   on   Evi.,    Sec.    561. 
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An  approved  test  of  the  question  whether  or  not 
a  fact  inquired  of  in  cross-examination  is  collateral, 
is  this:  Would  the  cross-examining  party  be  entitled 
to  prove  that  fact  as  a  part  of,  and  as  tending  to 
establish  his  case?  Wharton  on  Cri.  Evi.  (9th  Ed.), 
Sec.  484;  Hilderhum  v.  Cui^an^  65  Pa.  St.,  63; 
Hart  V.  'State^  16  Tex.  App.,  202;  Draks  v.  Staie^ 
15  S.  W.  R.  (Tex.),  725.  Collateral  facts  are  de- 
fined as  '<  those  which  afford  no  reasonable  inference 
as  to  the  principal  matter  in  dispute."  1  Greenleaf 
Evi.,  Sees.  52  and  448.  Tried  by  this  criterion  and 
this  definition,  there  can  be  no  doubt  that  the  fact 
about  which  Hodges  was  permitted  to  contradict 
Miss  Saunders  was  purely  collateral.  The  defendant 
was  not  entitled  to  prove,  as  a  part  of  its  case, 
that  she  had  said  ^*it  was  her  father's  fault,"  nor 
would  the  fact  that  she  had  expressed  such  an  opin- 
ion, if  proven,  afford  any  reasonable  inference  as  to 
the  principal  matters  in  dispute.  The  jury  was  im- 
paneled to  decide  who  was  actually  responsible  for 
the  collision,  and  not  to  ascertain  whether  or  not 
the  plaintiff's  daughter  had  laid  the  responsibility 
at  his  door.  What  opinion  she  may  have  expressed 
on  that  subject  was  entirely  aside  from  the  issue, 
and  shed  no  light  upon  it.  In  Lane  v.  Bryant 
the  action  was  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff,  in  a  collision  between  his 
carriage  and  that  of  the  defendant.  The  defendant's 
servant,  who  was  in  charge  of  his  carriage  at  the 
,time    of    the    accident,    was    examined    as    a    witness. 
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On  cross-examination  the  plaintiff  asked  him  if  he 
did  not  say,'  immediately  after  the  collision,  and 
while  the  plaintiff  was  being  extricated,  that  the 
plaintiff  was  not  to  blame.  He  answered  that  he 
did  not;  and,  thereupon,  the  plaintiff  was  allowed, 
against  the  defendant's  objeotion,  to  introduce  another 
witness  and  contradict  the  denial  of  the  servant. 
The  Court  held  that  the  alleged  declaration  of  the 
defendant's  servant  was  not  competent  for  any  pur- 
pose, neither  as  a  part  of  the  res  gestcB  nor  as 
foundation  for  contradiction,  and,  on  the  latter  phase, 
said:  <<His  answer  to  this  question  could  not  be 
contradicted  by  the  plaintiff.  It  was  irrelevant  and 
immaterial  to  the  issue.  The  opinion  of  the  witness 
on  the  subject  was  incompetent.  The  real  question 
was,  who  was  actually  to  blame;  and  that  was  to  be 
determined  by  the  jury  by  the  facts  in  the  proof." 
9   Gray   (Mass.),    247. 

In  Drake  v.  State,  a  witness,  who  was  a  son  of 
the  accused,  answered,  on  cross-examination  by  the 
State,  that  he  did  not  say,  at  a  certain  time  and 
place  and  in  the  presence  of  certain  persons,  that  he 
knew  his  father  was  going  to  kill  the  deceased,  and, 
after  he  had  so  answered,  the  State  introduced  those 
persons,  and  they  testified  that  he  did  make  the  state- 
ment denied.  On  appeal,  it  was  decided  that  the 
declaration  attributed  to  the  son  was  inadmissible  as 
evidence  against  the  father,  because  a  matter  of  opin- 
ion and  not  of  fact,  and  that  the  question  propounded 
to   the  son  was  not   competent  to   lay  ground   for   his 
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impeachment,    because   collateral  to  the   issue.      15    S. 
W.    R.    (Texas),    725. 

A  large  enumeration  of  subjects  upon  which  non- 
expert witnesses  may  be  permitted  to  give  an  opinion, 
is  found  in  the  case  of  Hardy  v.  Mei^ill.  There 
the  Court  says:  *'But  without  reference  to  any  rec- 
ognized rule  or  principle,  all  concede  the  admissibility 
of  the  opinions  of  nonprofessional  men  upon  a  great 
variety  of  unscientific  questions  arising  every  day  and 
in  every  judicial  inquiry.  These  are  questions  pf 
identity,  handwriting,  quantity,  value,  weight,  meas- 
ure, time,  distance,  velocity,  form,  size,  age,  strength, 
heat,  cold,  sickness,  and  health;  questions,  also,  con- 
cerning various  mental  and  moral  aspects  of  humanity 
— such  as  disposition  and  temper,  anger,  fear,  ex- 
citement, intoxication,  veracity,  general  character  and 
particular  phases  of  character — and  other  conditions 
and  things,  both  moral  and  physical,  too  numerous 
to  mention."  56  N.  H.,  227  (S.  C,  22  Am.  R., 
449).  This  case  is  cited  approvingly,  and  partly 
quoted,    in   2   Jones   on   Evi.,    Sec.    368. 

Broad  as  this  list  is,  it  does  not  include,  and 
could  not  safely  be  so  enlarged  as  to  include,  the 
subject  of  culpability  or  nonculpability  of  a  person 
injured   in   a   collision   with   an   electric   street   car. 

Miss  Alida  Nicholson,  who  was  standing  near  the 
crossing  in  question,  had  her  attention  attracted  to 
the  car  and  buggy,  observed  their  approach,  and 
witnessed  the  collision.  The  defendant  took  her  dep- 
osition,   in   which    she   stated    these   and   other   compe- 
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tent  and  material  facts,  and  used  it  on  a  former 
trial  of  this  case  in  the  Court  below;  but  at  the 
last  trial,  the  record  of  which  alone  is  before  this 
Court,  the  defendant  closed  its  evidence  without  in- 
troducing that  deposition.  Thereupon,  the  plaintiff 
sought  to  read  it  as  his  evidence,  and  the  trial 
Judge  refused  to  permit  him  to  do  so,  and,  as  a 
consequence,  the  deposition  did  not  go  to  the  jury 
at  all.  This  action  of  the  Court  was  erroneous. 
A  deposition  taken  and  filed  in  a  case  by  one  party, 
and  not  used  by  him,  may  be  read  by  the  other 
party  as  his  own  evidence,  if  competent.  Brandon 
V.  MuUeniXj  11  Heis.,  446;  Elliot  v.  Shidtz^  10 
Hum.,  234;  Richmond  v.  Richmond,  10  Yer.,  343; 
6  Enc.  PI.  &  Pr.,  683;  5  Am.  &  Eng.  Enc.  L., 
607.  The  plaintiff  had  good  reason  to  believe  that 
the  defendant  would  introduce  the  deposition  on  the 
pending  trial,  as  it  had  done  on  the  former  one, 
and,  being  disappointed  in  that  expectation,  he  had 
the  right  then  to-  make  the  evidence  his  own,  and 
so  present  it  to  the  jury.  Having  asked  permission 
to  do  this  so  soon  as  he  discovered,  or  could  rea- 
sonably have  known,  that  the  defendant  did  not  in- 
tend to  use  the  deposition,  he  was  in  time,  and 
should  have  been  allowed  the  privilege,  notwithstand- 
ing the  fact  that  he  had  previously  closed  his  testi- 
mony  in   chief. 

For   the    reasons    indicated,    the    judgment   will    be 
reversed  •  and   the   case   remanded  for   a   new   trial. 
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(Jizckson.       June    3,    1897.) 


1.  Verdict.     Of  three  thausand  dollars  for  breach  of  marrlftge  contract 
sustained.  ^ 

The  facts  set  out  in  the  opinion  are  held  sufficient  to  support  a 
verdict  of  $3,000  for  breach  of  marriage  contract.  (Post^  pp. 
145-165.) 


2.  Breach  of  Promise.     Defendant's  unlawful  purpose  may  aggra- 

vfUe  damages. 

The  jury  may  properly  consider,  in  aggravation  of  damages  in 
an  action  for  breach  of  a  marriage  contract,  that  defendant 
induced  plaintiff  to  visit  him  for  the  purpose  of  obtaining  an 
opportunity  to  debauch  her,  and  thereafter  entered  into  a  mar- 
riage contract  for  the  same  purpose,  with  the  intention  to  vio- 
late such  contract,  although  he  was  unsuccessful  in  his  pur- 
pose.    (Post,  pp.  165-W8.) 

Cases  cited:  Goodall  v.  Thurman,  1  Head,  216;  Williams  v.  Hol- 
lingsworth,  6  Bax.,  12;  33  Minn.,  231;  15  Oregon,  277;  3  Ohio 
Cir.  Ct.,  305;  42  N.  Y.,  474;  I  N.  J.  Law,  77;  24  N.  Y.,  252. 

3.  Same.     Unsu^ccessful  plea  of  uncha^itity  aggravates  damages. 

A  plea  in  an  action  for  breach  of  marriage  contract,  setting  up 
the  unchaste  conduct  and  want  of  virtue  of  plaintiff  as  a  defense, 
though  made  without  bad  faith,  may,  where  there  is  a  com- 
plete failure  to  prove  the  charge,  be  considered  by  the  jury  in 
aggravation  of  damages.     {Post,  pp.  168-171.) 

Cases  cited:  Ferguson  v.  Moore,  98  Tenn.,  342;  Williams  u  Nor- 
wood, 2  Yer.,  329;  Wilson  v.  Nations,  5  Yer.,  211;  Braden  v. 
Walker,  8  Hum.,  34;  Shirley  v.  Keathy,  4  Cold.,  29;  30  N.  Y., 
285;  27  Mo.,  600;  42  N.  Y.,  474. 

15  p— 10 
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4.  Charge  ofi  Court.    Reftisal  of  requests. 

The  Court's  refusal  to  give  requests  which  are  substantially  cov- 
ered by  the  principal  charge  is  not  error.     {PosU  p.  171.) 


FROM     TIPTON. 


Appeal  in  error  from  Circuit  Court  of  Tipton 
County.      Thos.  J.  Flippin,  J. 

TuRLEY  &  Wright,  Stephenson  &  Tipton,  and 
J.    C.    BoALES    for   Kaufman. 

George  W.  Murphy  and  C.  B.  Simonton  for 
Fye. 

McAlister,  J.  The  defendant  in  error,  Miss  Bir- 
die D.  Fye,  recovered  a  verdict  and  judgment  in  the 
Circuit  Court  of  Tipton  County  against  the  plaintiff  in 
error,  W.  P.  Kaufman,  for  the  sum  of  $3,000  dam- 
ages for  breach  of  a  marriage  contract.  £[aufman  ap- 
pealed, and  has  assigned  errors.  The  first  assign- 
ment of  error  is  that  there  is  no  evidence  to  sup- 
port the  verdict.  The  consideration  of  this  assign- 
ment invites  an  investigation  of  the  facts  presented 
in  this  remarkable  record.  The  declaration  alleges 
that  on  or  about  April  1,  1895,  she  and  defendant 
entered  into  a  marriage  contract,  by  the  terms  of 
which  the  defendant  agreed  and  promised  to  marry 
the  plaintiff  within  a  retisonnble  time;  that  plain- 
tiff,  confiding   in   the   promises  of   said  defendant,   has 
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always  since  remained,  and  is  now,  ready  and  willing 
to  marry  the  defendant;  that  said  defendant,  although 
a  reasonable  time  had  elapsed,  on  the  sixteenth  day 
of  February,  1896,  and  before  the  bringing  of  this 
suit,  refused  to  marry  the  plaintiff,  and  declared  he 
would   never   marry   her,    and   still    refuses   to   do   so. 

The  defendant  pleaded  the  general  issue,  and  de- 
nied that  he  promised,  in  April,  1895,  or  at  any 
time,  to  marry  the  plaintiff  within  a  reasonable  time 
or  definite  time  fixed,  and  after  such  time  elapsed 
refused  to  do  so.  Defendant,  by  leave  of  the  Court, 
filed  an  additional  plea,  in  which  he  averred  that 
even  if  he  did  promise  to  marry  the  plaintiff  within 
a  reasonable  time,  he  did  so  upon  the  plaintiff^  s 
representation  that  she  was  a  chaste  and  virtuous 
woman,  and  that  before  he  refused  to  marry  her 
be  found  that  all  her  reputed  representations  of 
chastity  and  virtue  were  untrue,  and  made  for  the 
fraudulent  purpose  of  inducing  him  to  marry  her. 
And  defendant  further  avers  that  plaintiff  was  guilty 
of  lewd  and  unchaste  conduct  with  one  L.  O.  Knox, 
both  before  and  after  their  said  engagement,  whereof 
defendant  was  ignorant  till  during  the  month  of  Jan- 
uary, 1896;  that  upon  being  informed  of  such  un- 
chaste and  lewd  conduct,  he  broke  off  said  engage- 
ment of   marriage,  and  all  this  he  is  ready  to  verify. 

Without  pausing  to  comment  upon  the  inconsistency 
of  these  several  pleas,  which,  it  must  be  admitted, 
is  very  glaring,  we  proceed  to  an  examination  of 
the   testimony. 
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The  defendant  in  error  was  born  in  Germany  in 
1873,  and,  when  nine  or  ten  years  of  age,  removed 
with  her  parents  to  Cincinnati,  Ohio.  When  fifteen 
years  of  age,  she  lost  her  mother,  and,  in  the 
coarse  of  twelve  months  or  more,  her  father  married 
a  second  time,  his  wife  being  at  the  time  a  widow 
with  three  children.  After  the  lapse  of  a  short 
time,  her  relations  with  her  stepmother  becoming 
8traine<i,  she  determined  to  leave  home,  and  earn  a 
livelihood  for  herself.  Following  the  occupation  of 
a  seamstress,  she  ^became  so  expert  and  proficient  in 
the  use  of  the  sewing  machine  as  to  be  employed 
as  an  instructress  at  Cincinnati.  She  subsequently 
changed  her  residence  to  Chicago,  where  she  received 
larger  compensation  for  her  services.  Plaintiff  states 
that  s^he  was  reared  in  the  Roman  Catholic  Church, 
and  is  devotedly  attached  to  the  faith  of  that 
church.  In  August,  1894:,  when  plaintiff  was  about 
twenty-one  years  of  age,  she  became  a  member  of 
McDonald's  Matrimonial  Agency,  of  Chicago,  with  a 
view  of  forming  an  acquaintance  suitable  for  mar- 
riage. She  claims  that  she  was  advised  to  join  this 
association  by  a  prominent  lady  of  Chicago  whose 
daughters  were  members.  Through  this  agency  the 
plaintiff  and  defendant  were  placed  in  correspondence 
with  each  other,  and  exchanged  photographs.  The 
defendant  at  this  time  was  a  married  man,  but  had 
begun  proceedings  for  a  divorce  from  his  wife, 
which  were  still  pending  and  undetermined.  The 
defendant,   it  appears,   opened  the  correspondence  with 
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the   plaintiff,    her    photograph    having    been    first   sent 
to   him    by   the   Chicago   agency. 

In  his  letter,  dated  at  Tipton,  Tenn.,  August  28, 
1894,  plaintiff  represented  himself  ''a  bachelor,  thirty- 
six  years  of  age,  fair,  auburn  hair,  piercing  blue 
eyes,  American  born  of  Scotch -Irish  and  high  Ger- 
man parentage/^  That  he  was  respected  and  con- 
sidered wealthy.  The  letter  continues,  viz.:  *'Am 
not  looking  for  wealth,  but  not  objectionable.  Claim 
to  be  all  that  any  domestic  lady  is  looking  for. 
Live  in  country.  Have  some  beautiful  country 
houses  in  Tennessee  and  Kentucky;  native  of  Ken- 
tucky. I  am  twenty-three  miles  from  Memphis,  and 
I  think  you  would  like  this  country,  especially  the 
mild  winters  and  abundance  of  birds  and  flowers. 
Hoping  to  hear  from  you  soon,  etc.,  etc.,  I  am 
vour   unknown   friend,  W.    P.    Kaufman." 

The  defendant  admits,  in  his  testimony,  that  he 
began  this  correspondence  for  pastime,  and  not  with 
a  view  of  matrimony.  In  keeping  with  his  real 
object,  this  letter  is  full  of  misrepresentation  and 
deceit.  On  the  other  hand,  the  reply  of  plaintiff  is 
characterized  bv  the  utmost  candor,  and  there  can 
be  no  doubt  of  her  intention  to  form  an  honorable 
matripionial  alliance.  Her  reply  was  dated  Chicago, 
September    13,    1894,    and   is   as   follows: 

<'Dear  Friend:  Your  welcome  letter  received.  I 
am  glad  you  like  my  picture.  It  is  not  very  good 
of   me.       My   friends   say   it   is    simply   horrid.       The 
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nose  don't  look  like  mine,  and  they  say  it  looks  so 
old,  but  1  never  take  a  good  picture  anyhow,  so 
what  is  the  difference?  So  you  are  wealthy;  well, 
you  have  the  advantage  of  me  there.  1  am  as 
<  poor  as  a  church  mouse.  ^  I  have  to  make  my  own 
living,  and  do  so  by  teaching.  I  know  how  to  sing 
and  dance,  sew  and  cook,  etc.  I  am  inclined  to  be 
jolly  and  good  natured,  and  if  you  like  blonds  I  am 
good  looking.  I  am  fair  complexioned,  five  feet  six 
inches  in  height,  weight  137  pounds.  I  am  a  German 
and  Catholic,  and  sing  in  a  Catholic  church.  May  1 
have  your  picture?  I  will  return  it  upon  request. 
Well,  my  friend,  we  are  so  far  apart  I  am  going 
to  write  you  the  truth  just  like  it  is.  I  consider 
it  a  waste  of  time  to  write  a  falsehood  or  misrep- 
resent anything.  I  like  candidness.  I  am  twenty- 
one  years  old.  My  father  lives  in  Cincinnati.  He 
is  in  the  newspaper  business,  and  he  got  married 
when  I  was  nineteen  years  old.  I  could  stay  with 
my  stepmother,  but  don't  like  to.  Please  write 
and  tell  me  more  of  yourself,  and  I  will,  in  re- 
turn,   be   frank    with   you    in   regard    to   anything. 

"Your   true    friend, 

*«  Birdie  D.  Fyk." 

In   a   subsequent    letter    her  object   is    thus  candidly 
expressed: 

<'What  I  want  is  this:  An  honorable,  jolly,  kind, 
industrious,  sober  gentleman.  Catholic  by  faith.  Now, 
you  know  I  am  a  Catholic,  and  believe  that  my 
husband    (if    I    ever    shall    have    such   an   ornament), 
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ought  to  be  the  same.  So  many  are  unhappy  be- 
cause of  one  being  Catholic  and  the  other  some  other 
denomination.  It  will  create  a  discord.  <  He '  and 
1   should   harmonize   in   every   particular." 

The  defendant,  however,  continues  the  correspond- 
ence in  his  original  strain.  In  a  letter  dated  Sep- 
tember 16,  1894,  he  says:  '<I  am  a  farmer  and 
stave  and  lumber  mill  man,  and  recognized  as  the 
foremorit  of  this  country  in  these  occupations.  Have 
more  than  one  country  home;  called  nicest  in  this 
country.  I  have  seen  nicer,  etc.  ...  It  is  not 
special  beauty  I  am  looking  for,  neither  is  it  wealth, 
as   I   can   make   all   I   need   of   the   latter." 

In  November,  1894,  the  defendant  changed  his 
residence  from  Tipton,  Tenn.,  to  Kingsland,  Ark., 
where  his  milling  plants  were  located.  On  November 
11,  1894,  after  his  removal  to  Arkansas,  defendant 
extended  the  plaintifF  an  invitation  to  visit  him  at 
bis  home,  which,  after  some  further  correspondence, 
was  finally  accepted  by  her.  In  this  letter,  he 
wrote  the  following,  to  wit:  *'You  should  be  very 
careful;  never  marry  a  stranger  until  you  go  to  his 
lair,  his  home,  or  birthplace,  and  know  who 
and  what  he  is.  ...  I  contemplate  going 
North  during  the  winter,  and,  if  you  would  allow 
me,  I  would  be  pleased  to  call  on  you,  or,  if  I 
do  not  find  time  to  leave,  would  suggest  that  you 
call  on  me,  as  I  am  always  very  busy,  and  you 
must  know  by  experience  that  it  is  much  safer  for 
you   to   call   on   me   than   for   me   to   call   on   you,    as 
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you  are  then  in  position  to  know  me  and  who  I 
am,  and  this  is  the  safe  and  proper  way  for  cor- 
respondents to  know  each  other.  Have  known  sev- 
eral visits  of  this  kind.''  In  the  same  letter,  in 
giving  his  ideal  of  a  wife,  he  uses  this  language, 
to  wit:  '<But  am  not  looking  for  a  cook,  as  1 
hire  that  done,  and  would  not  expect  to  engage,  as 
you  might  say,  a  lady  in  matrimony  to  cook  and 
be  a  slave,  but  as  an  artistic  and  general  house- 
keeper to  know  how  to  superintend  cooking,  and, 
when  help  could  not  be  had,  to  prevent  starvation. 
A  purely  domestic  lady  to  feel  and  know^  and  ac- 
tually be  a  lady,  and  one  who  can  cast  everlasting 
sunshine  on  the  man  she  loves  and  make  home  happy. 

Kindly  answer  soon,  and  let  me  know 
your  pleasure  on  my  proposition,  and  your  coming 
here   some   time   in   the   future   on   a   visit." 

Plaintiff  replied  to  this  letter,  under  date  of  No- 
vember   15,    1894,    in   which   she   said,    viz. : 

''Your  kind  but  somewhat  plain  letter  received. 
You  gave  me  quite  a  fatherly  advice  regarding  get- 
ting married,  going  to  his  birthplace,  etc.  No,  I 
am   in   no   hurry,   and   also  mean  to  be  more  careful. 

If  you  should  come  here  I  would  make 
great  efforts  to  entertain  you,  so  that  when  you 
went  back  you  would  not  be  sorry  that  you  came. 
Nothing  would  delight  me  more  than  a  journey  to 
the  South,  etc.  .  .  .  My  roommate  thinks  noth- 
ing wrong  of  my  paying  you  a  visit,  but,  dear 
friend,    I   am    frank    with    you    when    I    say    I    can't 
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afford  it.  It  costs  a  woman  too  much  to  travel. 
I  would  want  new  clothes.  One  dress  costs  about 
twenty-five  dollars.  I  would  need,  too,  more  than 
my  traveling  expenses,  and  odds  and  ends  would 
come   to   about  thirty   or   forty   dollars." 

In  his  letter  of  November  21,  1894,  he  says,  viz.: 
*'Oh  no,  there's  no  impropriety  in  your  coming 
here,  and  I  need  some  one  to  help  me  in  various 
ways,  and  you  write  well  and  plainly,  and  could  as- 
sist in  correspondence  and  book  work,  as  I  will  have 
to  hire  help  later  and  store  to  look  after,  but  your 
visit  here,  if  you  would  only  stay  a  few  days,  would 
perhaps  not  be  as  enjoyable  as  to  stay  longer;  and, 
in  due  respect  to  you  and  myself,  as  a  truthful  and 
honorable  man,  I  would  say  as  to  marrying,  it's  a 
very  dangerous  and  serious  matter,  and  one  which 
all  should  think  over  before  entering  into  such  ob- 
ligations, and  while  I  must  and  am  proud  to  say 
that  a  good  woman  is  the  greatest  of  all  treasures, 
and  I  am  only  a  man,  comparatively,  same  as  other 
men,  I  can't  hardly  rate  myself  with  the  average 
man,  not  that  I  am  proud  or  smart,  but  others  do 
that  which  I  would  not  stoop  to  do.  Such  people 
in  cities  as  are  visited  by  some  are  never  on  my 
mind.  Yet,  I  love  the  pretty  girls  who  are  worthy. 
Should  you  come  here  I  would  feel  it  an  honorable 
obligation  which  I  owe  to  myself  and  good  raising 
to  use  every  effort  in  my  power  to  have  you  enjoy 
your    visit." 

In     her     letter     of     December     2,     1894,     plaintiff 
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writes,  viz.:  ''When  you  wrote  me  in  regard  to 
my  coming,  I  considered  matters  from  all  sides, 
and  concluded  that  it  would  be  a  great  pleasure. 
I  considered,  from  your  frankly  written  letters,  that 
you  would  treat  me  as  you  would  a  sister.  I  have 
never  been  South,  but  am  fond  of  Southerners,  and 
would  be  delighted  to  see  more  of  them,  and  live 
in  their  midst.  So  I  concluded  to  come,  and  stay 
a  few  days,  just  so  we  could  get  acquainted.  I 
will  be  your  bookkeeper  and  do  your  writing  if  you 
will  pay  my  expenses.  My  railroad  ticket  will  be 
$20;  sleeper,  $2;  meals,  etc.,  $3;  altogether,  $25 — 
one   way.  There    is    to    be    no    courting. 

I  am  to  keep  your  accounts,  do  your  writing,  and 
work  for  you  just  the  same  as  if  I  were  working 
for  a  firm  in  Chicago.  I  would  work  for  your  in- 
terest. ...  I  am  independent  natured,  and 
can  teach  French,  German,  and,  if  necessary,  I 
could  be  a  governess  or  seamstress  or  cook  or 
'bottle-washer.'  If  you  wanted  me  for  company,  1 
am  ready  to  be  with  you  and  make  you  enjoy 
yourself.  Horseback  riding?  Oh,  my!  I  would 
rather  do  that  than  eat!  I  did  that  when  I  was  a 
child  in  Germany;  it  is  delightful.  But  since  I  ain 
older,  I  could  not  have  a  chance  in  large  cities. 
Yes,  I  am  jolly,  self-reliant,  but  careful  and  con- 
scientious. Please  write  to  me  at  once,  and,  if  you 
want  me  to  come,  send  me  a  ticket.  I  will  start 
Tuesday  evening,  December  18,  and  reach  Kingsland 
Thursday   morning. ' ' 
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Defendant  replied  to  this  letter,  December  7, 
1894,  in  which  he  tells  her  to  come,  incloses  $26 
to  defray  her  expenses,  and  promises  to  meet  her 
at  Pine  Bluff,  Ark.  He  further  says:  ''I  will 
show  you  all  the  courtesy  of  a  sister."  In  a  for- 
mer letter,  defendant  had  written  her,  viz.:  ''You 
are  fast  gaining  ground.  To  be  plain,  it  appears 
to  me,  a  man  who  wouldn't  love  you,  would  be  a 
wooden  man."  In'  closing  his  last  letter,  of  De- 
cember 7,  he  says:  ^'You  have  an  open  field  and 
the   world   at  your   command." 

In  her  letter  of  December  12,  1894,  she  writes 
that  when  she  reaches  the  depot  at  Pine  Bluff, 
Ark.,  for  him  to  come  up  and  say:  '*How  do  you 
do,  old  girl?"  Defendant  accordingly  met  plaintiff 
at  the  de[5ot  in  Pine  Bluff  on  her  arrival,  December 
21,  1894,  at  6:30  o'clock  in  the  evening,  and  ac- 
companied  her   to   the   Trulock   Hotel. 

It  is  admitted  that,  at  the  hotel,  the  defendant 
kissed  her,  despite  a  somewhat  mild  protest  on  her 
part.  She  asked  him  if  he  was  not  over  thirty-six 
years  of  age,  and  he  admitted,  with  some  hesitation, 
that  he  was  forty-four.  She  also  inquired  if  he 
was  married,  which  he  admitted,  but  said  his 
wife  had  not  lived  with  him  for  thirteen  vears.  He 
then  advised  her  that  divorce  proceedings  were  pend- 
ing, and  he  would  soon  be  relieved  of  the  matri- 
monial yoke.  Plaintiff  then  replied  that  the  ques- 
tion of  a  marriage  between  them  was  all  over;  that, 
under   the  rules   of    the   Roman   Catholic   Church,    she 
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was  prohibited  against  marrying  a  divorced  man. 
Defendant  then  protested  that  he  did  not  intend  to 
conceal  the  fact  of  his  marriage  from  her,  but  could 
not  explain  it  so  fully  on  paper,  and  expected  to 
disclose  it  to  her  at  their  first  meeting.  Plaintiff 
repeated  that,  as  a  divorced  man,  the  gulf  between 
them  was  impassable.  Defendant  insisted  that  plain- 
tiff should  keep  her  contract;  that  it  would  make 
no  difference;  that  she  worked  for  other  people,  and 
could  work  for  him.  Plaintiff  then  accompanied  him 
to  his  home  at  Knox,  Ark.,  reaching  there  about 
3  o'clock  in  the  morning,  where  she  was  assigned 
a   room    to   herself. 

Plaintiff  remained  at  Knox,  at  defendant's  home, 
from  December  21  to  latter  part  of  January,  except- 
ing a  few  days  they  spent  together  at  Tipton,  Tenn. 
Durintj  this  time  she  discharged  the  duties  of  book- 
keeper  and  amanuensis  with  entire  satisfaction  to  de- 
fendant. Plaintiff,  about  January  25,  1895,  went  to 
Memphis  and  secured  employment  as  a  sewing  ma- 
chine instructress.  During  her  stay  in  Memphis  de- 
fendant continued  to  press  his  suit.  Plaintiff,  upon 
the  suggestion  of  a  lady  friend  residing  in  Memphis, 
who  was  also  a  member  of  the  Catholic  Church, 
consulted  the  Rev.  Father  Hyacinthe,  at  St.  Mary's, 
in  respect  to  the  right  of  a  member  of  that  church 
to  marry  a  divorced  person.  The  reverend  father 
informed  her  that  the  Catholic  Church  viewed  the 
institution  of  marriage  as  a  sacrament,  and  that  the 
ordinances    of     the    church    against     the    marriage    of 
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divorced  persons  applied  to  such  only  as  had  been 
baptized,  ^and  the  defendant,  Kaufman,  never  having 
been  baptized,  there  was  no  obstacle  in  the  way  of 
plaintiff's  marriage  to  him,  especially  if  he  would 
become  a  member  of  the  church  and  submit  to  the 
ordinance   of   baptism. 

Plaintiff  communicated  this  information  to  the 
defendant,  and,  in  his  letters  to  her,  he  refers  to 
it  ''as  rolling  a  great  stone  from  his  heart."  He 
further  expressed  an  intention  of  becoming  a  mem- 
ber of  the  Catholic  Church,  and  began  the  study 
of  certain  books  pertaining  to  the  Catholic  religion, 
which  the  plaintiff  had  sent  him.  In  his  letter  of 
March  30,  1895,  he  says,  viz.:  "As  a  matter  of 
fact,  1  will  surely  be  yours  at  such  time  as  you 
may  name,  but  suggest  several  months,  in  order  to 
be  in  position  to  entertain  you  in  a  becoming  way, 
and  would  regret  to  see  you  go  to  Chicago  very 
much.  .  .  .  Don't  worry  at  all  about  Kaufman. 
He  will  stand  like  a  brick  wall, '  and  will  verify  any 
statement  he  will  make.  He  is  yours  and  you  are 
his.  Yes,  in  the  plainest  of  English,  he  will  be 
yours — lawfully  (and  otherwise) — and  is  now  yours." 
In  a  letter  of  June  23,  1895,  he  writes:  '*If  more 
convenient  to  you,  you  should  have  the  right  to  fix 
the  time  for  our  partnership  earlier  than  we  had 
expected.  .  .  .  All  I  have  said  I  fully  mean,  and 
have  commenced  with  Father  L.  [alluding  ,to  his 
preparation  to  join  the  Catholic  Church],  and  suppose 
that    can    soon    be    fixed,    as   neither   of    us   are   con- 
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tented,  nor  do  I  think  we  ever  will  be  until  we 
are   partners." 

In  July  and  August  of  that  year  (1896),  at  the 
request  of  Kaufman,  Miss  Fye  made  an  extended 
visit  to  his  home  at  Knox,  Ark.  Kaufman  had 
promised  that  at  the  expiration  of  her  visit  he  would 
accompany  her  to  Cincinnati  to  become  acquainted 
with  her  relatives.  He  accompanied  her  as  far  as 
Memphis,  but  claimed  that  business  engagements 
would  prevent  his  going  to  Cincinnati  at  that  time, 
but  he  promised  to  follow  her  later  and  return  with 
her  to  Memphis.  The  defendant,  on.  this  trip,  pur- 
chased  a  wedding  dress  for  his  intended  bride,  and 
also  visited  Father  Larkin,  at  Memphis,  to  consult 
him  about  joining  the  Catholic  Church.  She  had 
sent  him  a  book  entitled  **  Catholic  Belief,"  which 
he  was  studying.  She  stated  that  her  agreement  to 
marry  him  was  not  conditional  upon  his  joining  the 
Catholic  Church,  but  she  was  anxious  that  he  would 
do  so,  as  in  that  event  they  could  be  married  be- 
fore the  altar.  The  date  of  the  wedding  was  now 
definitely  fixed  for  the  twenty-seventh  of  November, 
1895.  This  date  just  preceded  the  last  Sunday  be- 
fore Advent,  during  which  time  no  marriages  are 
celebrated    in   the   Catholic   Church. 

It  appears  that  for  some  cause  the  wedding  was 
postponed,  and  in  the  latter  part  of  December,  1896, 
defendant  in  error,  at  the  request  of  Kaufman,  vis- 
ited him  at  his  home  in  Tipton,  Tenn.,  whither  he 
had     removed     from     Arkansas.       She    procured     one 
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Mrs.    Lucas,    an    elderly    woman,    to    accompany    her, 

r 

on  account  of  certain  strictures  made  by  the  neigh- 
bors on  the  occasion  of  a  former  visit.  Miss  Fye 
remained  at  his  house  until  February  8,  1896,  when 
she  left  to  accept  some  employment  offered  her  at 
Little  Rock,  Ark.  At  this  time  plaintiff  in  error 
was  suffering  with  a  cold  and  a  pain  in  his  side. 
She  suggested  plasters,  hickory  bark  tea,  etc.  He 
requested  her  to  get  the  hickory  bark,  but,  in  the 
hurry  of  preparing  for  her  departure  for  Little 
Rock,  she  forgot  it  until  six  o'clock  that  evening, 
when  he  asked  for  it,  and  on  being  told  that  she 
had  forgotten  it  he  became  imgry,  and  proceeded  to 
get  it  himself.  Defendant  in  error  states  that  when 
she  left  he  kissed  her  and  gave  no  evidence  of  re- 
sentment or  estrangement  in  his  feelings  toward  her. 
She  states  that  on  her  arrival  at  the  depot  in  Mem- 
phis she  bought  a  plaster  and  sent  it  to  him.  The 
defendant  in  error  had  been  in  Little  Rock  about 
one  week,  when  she  received  the  following  letter,  in 
which    we   find   the    denouement   of   this   lawsuit: 

*< Tipton,  Tenn.,  February    16,   1896. 
'*il/m    B,  D,   Fye^   Little    Rocl%   Arh,: 

"Dear  Birdie:  Yours  thirteenth  to  hand,  and  I 
am  glad  your  business  is  good.  I  received  the  mus- 
tard plaster,  for  which  please  accept  thanks.  I  have 
with  this  forwarded  your  mail.  My  cold  is  better, 
but  am  yet  very  sore  in  the  side  from  my  hurt.  Bir- 
die, I  feel  very  sad  over  our  affairs,  as  it's  very 
bad    to    learn    to    love   each    other    as   we    have    and 
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then  fiad  out  that  we  are  not  suited.  But  1  can 
never  marry  you.  You  ffiil  to  meet  my  require- 
ments as  a  domestic  helpmate  and  partner.  1  con- 
sider that  I  have  discharged  all  my  duty,  and  if 
you  are  deficient,  I  am  not  responsible  for  your 
shortcomings.  You  have  my  love,  respect,  and  sym- 
pathy, and  I  shall  forever  hold  you  in  memory  as 
a  true  friend,  but  nothing  more.  With  a  sad  and 
sympathetic   heart,    I   am, 

' '  Truly   your   friend, 

''W.  P.  Kaufman." 

On  February  26,  1896,  defendant  in  error  replied 
to   the   above   letter,    viz.: 

«<  Little   Rock,    February    25,    1896. 
''J/r.    W.    P,    Kaufman^    Tipton^    Term,: 

''My  Still  Precious  Sweetheart:  I  am  sure 
you  are  mistaken  in  your  last  letter.  Oh,  it  can't 
be  true!  Why,  you  say  you  can  never  marry  me! 
Honestly,  I  have  been  sick;  could  hardly  eat  any- 
thing. I  am  hardly  strong  enough  to  write  this 
now.  I  never  thought  you  would  have  changed  so 
suddenly.  You  kissed  me  on  the  morning  I  left. 
I  have  given  you  my  word  to  be  your  wife,  since 
we  found  out  my  religion  would  let  me  marry  you. 
We  have  long  since  decided  that  we  loved  each 
other,  and  have  been  engaged  positively  since  or  be- 
fore I  left  for  Cincinnati.  You  know  how  many 
admirers  1  have  had,  but  am  still  waiting  for  you. 
Tell   me,    kindly,    the   reason   why  you   wish   to   break 
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your  word.  We  have  told  Mrs.  Flynn,  and  you 
have  even  told  Lizzie,  the  cook,  that  I  was  going 
to  be  your  wife.  Do  you  think  I  would  ever  have 
gone  back  and  forth  to  visit  and  cheer  you  up,  if 
I  had  not  been  sure  you  were  going  to  make  me 
your  wife?  The  world,  my  intimate  friends,  father 
and   everybody   expects   me   to   be   Mrs.   Kaufman. 

'*  Candidly,   dearest,    tell    me    the    reason   of   your 
sudden  change.     .     .  Could   it    be   that   some  one 

has  said  something  against  me?  I  went  away  with 
a  light  heart  from  Tipton,  thinking  and  telling  the 
cook  to  be  good  to  you,  and  I  would  soon  come 
back  and  see  you.  1  bought  a  plaster  for  your 
sick  side,  and  done  everything  that  a  woman's  love 
could  suggest.  Now,  you  owe  me  the  reason  why 
you  so  suddenly  turned  against  me.  Do  tell  me 
the  reason  frauKly!  You  know  how  hard  it  is  on 
a  girl  to  imagine  herself  a  happy  wife  and  then 
the  only  one  she  loves — all  her  bright  hopes  for 
the  future  blanched  like  that.  You  say  you  can 
never  marry  me.  Now,  you  did  mean  you  never 
will  marry  me.  Tell  me  that,  if  you  should  mean 
that  as  your  final  words — as  hard  as  they  are,  tell 
me  them,  if  true.  .  .  .  Please  do  answer  right 
away  these  questions — makes  no  difference  if  a  short 
letter — and  tell  me  the  candid  reason.  I  shall  rest 
easier  now,  and  still  imagine  myself  to  be  your 
soon   future   wife.      I   never    had    any   idea    I    would 

be   otherwise  than   the  future   Mrs.    K.       Was   I   mis- 

■ 
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taken  ?      Write  at  once   to  your  anxious,  future,    lov- 
ing wife —  Birdie." 

*'206  Spring  street." 

PlaintifF  in  error  replied  to  this  letter,  under  date 
of  February   28,    1896,    viz.: 

''Yours  of  twenty-fifth  to  hand,  full  of  childlike 
sympathy  and  loving  -  kindness.  I  wrote  you  last 
night  and  mailed  this  p.m.,  but  did  not  give  the 
explanation  you  ask  for,  but  will  now  give  it  in  all 
manner  of  candor  and  honesty.  No,  no  one  has 
told  me  anything  to  bring  a  change,  and  that  would 
be  hard  to  do,  as  I  think  I  know  you  real  well. 
But  it  is  this,  my  dear  girl.  .  .  .  You  scold 
and  fuss  around  and  say  mean  things  very  unbe- 
coming. Now,  1  may  expect  tenfold  more  if  your 
authority  was  more;  besides,  my  requirements  are  a 
little  hard  to  fill  as  to  a  wife  fully  domesticated. 
I  don't  mean  I  expect  you  to  cook,  wash,  and 
scrub — no,  not  that,  but  I  do  like  to  see  a  woman 
be  business,  attentive,  prompt,  diligent  to  such  light 
duties  as  given.  Birdie,  you  know  at  all  times 
when  I  found  that  you  had  cooked,  washed,  and 
scrubbed  I  would  tell  you  not  to  do  that,  it  was 
not  your  duty,  and  too  hard  for  you,  but  I  did,  at 
various  times,  give  you  other  duties  necessitating  no 
exertion  at  all  on  your  part,  and,  to  my  surprise, 
would  nearly  always  find  them  neglected;  and,  if 
you  will  remember,  I  often  told  you  talk  was  cheap, 
and  I  certainly  thought  your  task  was  an  easy  one, 
and    while    I    do    not    require    much    in    a    laborious 
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way,  I  do  require  one  to  be  prompt  and  attentive, 
and  the  negligence  you  indicate,  accompanied  with 
a  scolding  disposition,  is  the  sole  cause  of  the  change 
in  my  mind.  ...  As  to  your  virtue,  I  have 
no  doubts  —  considered  unquestionable  —  neither  do  I 
doubt  your  love,  but  it  takes  the  other  good  qual- 
ities to  make  harmony.  ...  I  think  it  so  very 
bad  to  have  to  live  unpleasant,  and  it's  better  that 
we  find  out  about  each  other  before  it's  too  late; 
and  as  a  true,  loving,  and  virtuous  girl  you  have 
my  love  forever,  but  as  a  partner — domestic,  prompt, 
and  business — 1  regard  you  as  a  failure.  If  I 
needed  a  sewing  machine  woman  or  solicitor  in  city, 
you  would  fill  the  bill.  .  .  .  Yes,  I  received 
the  plaster,  but  not  the  hickory  bark  until  I  got  it 
myself.  Birdie,  you  are  a  good  girl  when  you  are 
good,  and  you  have  sacrificed  a  good  deal  for  me, 
for  which  I  give  you  credit,  but  in  accordance  with 
my  judgment  I  am  still  of  the«  opinion  that  it  would 
be  best  for  both  of  us  to  remain  friends,  and  noth- 
ing more.  .  .  Now,  Birdie,  cheer  up,  be  stout 
and  resolute,  and  say,  let  come  what  will,  I'll  stand 
the  storm.  I  regret  very  much  to  have  caused  you 
the  slightest  grief,  and,  as  to  myself,  I  have  no 
blame  to  cast  on  you.  ...  I  have  highest  re- 
spect for  you,  and  would  now  and  forever  defend 
your   good   name,"    etc. 

This   letter   ended   the    correspondence,    and   on   the 

day  of   March,    1896,   the   present  action   was 

commenced.       It   will    be    observed    that    the   plaintiff 


164  JACKSON : 


Kaufman  v.  Fve. 


in  error,  in  his  letter  explaining  the  cause  of  his 
breach  of  promise,  assigns,  as  the  only  reason,  in- 
compatibility of  temperament  and  her  deficiencies  in 
domestic  accomplishments.  In  none  of  his  letters  do 
we  find  the  slightest  imputation  in  respect  to  her 
virtue,  but,  on  the  contrary,  the  most  unqualified 
proof  that  he  never  suspected  it.  Yet,  when  the 
case  was  called  for  trial,  by  amended  plea,  he  makes 
an  attack  upon  her  virtue,  and  specifically  pleads 
that  she  had  been  guilty  of  lewd  and  unchaste  con- 
duct with  one  L.  O.  Knox,  both  before  and  after 
her  engagement.  Plaintiff  in  error  also  sought  to 
show  that  she  had  been  guilty  of  improper  conduct 
with  one  Luke  Lindsey,  six  or  seven  months  after 
bringing   her   suit. 

It  must  be  admitted  that  the  test  to  which  the 
plaintiff's  virtue  was  subjected  during  her  courtship 
was  a  very  severe  one.  She  had  been  induced  by 
the  defendant  to  visit  him  at  his  mills  in  Arkansas, 
and  to  remain  an  inmate  of  his  house,  at  different 
times,  for  a  period  running  from  four  to  six  weeks. 
This  very  fact  is  now  relied  on  by  counsel  for 
plaintiff  in  error  as  indicating  that  defendant  in 
error  was  a  woman  of  questionable  virtue.  Defendant 
in  error  admits  that  during  this  residence  he  at- 
tempted  undue  liberties  with  her,  which  she  always 
resented,  reminding  him  that  he  had  promised  to 
treat  her  as  a  sister.  On  one  occasion  he  caught 
her  by  the  ankle,  when  she  struck  him  violently, 
and,    to    use    his     own    language,    '<  knocked   fire   out 


APRIL  TERM,   1897.  165 

Kaufman  v.  Vye, 

of  his  eyes  like  electric  car  wheels."  He  after- 
wards alluded  in  his  letter  to  the  time  when  he 
sought  to  take  advantage  of  her  in  his  house,  but 
excused  himself  upon  the  ground  that  he  had  a  right 
to  try  her  virtue;  that  he  knows  her  now  and  loves 
her  better.  In  another  letter,  alluding  to  this  in- 
cident, he  says:  <<I  don't  blame  you  now,  as  a 
lady,  to  call  me  down  when  I  misbehaved.  Yes, 
you  done  right,  for  which  I  only  love  you  more." 
Again  he  says:  ''I  know  you  better  now,  and  will 
do  entirely  different,  and  try  to  never  intrude  on 
your  sacred  rights,  and  be  contented  with  your  lov- 
ing-kindness. .  .  .  Must  acknowledge  I  never  be- 
haved  so   unbecoming,"    etc.,    etc. 

It  must  be  admitted  that  in  this  record  are  found 
many  incidents  indicating  great  imprudence  on  the 
part  of  Miss  Fye,  but,  notwithstanding  the  ordeal 
through  which  she  passed,  her  virtue  was  impreg- 
nable. The  letters  of  the  plaintiff  himself  furnish 
the   most   ample   proof  of   this   fact. 

The  verdict  of  the  jury  is  abundantly  sustained 
by  the  evidence,  and  the  first  assignment  of  error 
must  be   overruled. 

The  second  assignment  of  error  is  that  the  Court 
erred  in  charging  the  special  request  submitted  by 
counsel  for  defendant  in  error,  as  follows,  to  wit: 
'*If,  in  the  opinion  of  the  jury,  the  evidence  shows 
that  defendant,  under  the  guise  of  honorable  propo- 
sitions of  marriage,  or  negotiations  looking  in  that 
direction,    and,     by    false    assurances,   that    there     was 
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no  impropriety  in  her  doing  so,  induced  the  plain- 
tiff to  visit  and  lodge  in  his  house  for  the  purpose 
of  furnishing  himself  an  opportunity  to  debauch  her, 
and  thereafter,  with  the  same  motive,  made  with 
her  a  contract  of  marriage,  which  he  then  intended 
to  violate,  and  did  violate,  all  this  may  be  consid- 
ered by  you  in  aggravation  of  damages;  and,  in 
such  case,  you  may  find  for  the  plaintiff  such  dam- 
ages as,  in  your  sound  discretion,  from  a  fair  con- 
sideration of  all  the  evidence,  you  may  deem 
proper." 

The  criticism  upon  this  charge  is  twofold:  First, 
that  there  was  no  proof  in  the  record  that  suggested 
such  a  motive  on  the  part  of  the  plaintiff  in  error; 
second,  that  it  was  error,  as  matter  of  law,  to  say 
that  an  unsuccessful  attempt  to  seduce  is  to  be  con- 
sidered  by   the  jury   in    aggravation   of   damages. 

It  is  not  claimed  in  this  case  there  was  any  ac- 
tual seduction.  On  the  contrary,  both  sides  admit 
there  was  no  seduction.  It  is  well  settled  in  this 
State  that  in  an  action  for  breach  of  marriage  con- 
tract, seduction  may  be  shown  in  aggravation  of 
damages.  Goodall  v.  Tlmrman^  1  Head,  216;  Wil- 
liams  V.    Ilollingmcorth^   6    Bax.,    12. 

But  it  will  be  observed  that  the  precise  question 
presented  in  the  instruction  given  by  the  Court  to 
the  jury,  is  whethei  the  motive  with  which  the  plain- 
tiff in  error  contracted  this  engagement  and  breached 
it  can  be  inquired  into,  and  whether  the  damages 
may    be    aggravated    if    it    appear    that    the    engage- 
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ment  was  formed  merely  as  a  cloak  to  accomplish 
the  seduction  of  the  defendant  in  error.  Mr.  Suth- 
erland, in  his  work  on  damages,  in  treating  the  sub- 
ject of  breach  of  marriage  promise,  says,  viz.:  ''The 
action  for  this  cause  is  peculiar.  While  it  is  in  form 
upon  contract,  and  in  truth  based  upon  it  and  its 
breach,  the  damages  are  governed  by  principles  which 
apply  to  actions  for  personal  torts.  The  motives  of 
the  breach  may  be  inquired  into,  and  may  be  very 
material  in  respect  to  the  amount  of  damages.'' 
Vol.  3,  Sec'  983  (2d  Ed.).  Says  the  same  author: 
"It  is  the  policy  of  the  law  to  encourage  matri- 
mony, and  society  has  an  interest  in  contracts  of 
marriage  both  before  and  after  they  are  consum- 
mated. A  man  who  enters  into  such  a  contract 
with  improper  motives,  and  then  ruthlessly  and  un- 
justifiably breaks  it,  does  a  wrong  to  the  woman, 
and  also,  in  a  more  remote  sense,  to  society,  and 
needs  to  be  punished  in  the  interests  of  society 
equally  with  the  man  who  commits  a  tort  under  cir- 
cumstances showing  a  bad  heart.  Accordingly,  in  an 
action  for  breach  of  promise  of  marriage,  where  it 
appears  the  *  contract  was  made  and  broken,  exem- 
plary damages  may  be  given  if  the  defendant  was 
actuated  by  such  motives  and  has  been  guilty  of  a 
ruthless  and  unjustifiable  breach."  3  Sutherland  on 
Damages,  Sec.  987,  citing  Johnson  v.  Travisy  33 
Minn.,  231;  SelJ^  v.  Highland,  15  Ore.,  277;  Chil- 
lis V.  Chapman,  125  N.  Y.,  214;  Howell  v.  Fiihr- 
man,    3    Ohio    Circuit   Court,    305;    Thoim   v.  Knapp, 
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42  N.  Y.,  474;  Oargill  v.  Colbaiigh,  1  N.  J.  L., 
77;   Johnson   v.   JenkinSj    24   N.    Y.,    252. 

In  Thorn  v.  ^wapjP,  42  N.  Y.,  474,  Earl,  C.  J., 
said,  viz.:  «'In  sucb  actions,  it  is  not  only  proper 
to  show  the  main  transaction,  but  any  facts  bearing 
upon  iSr  relating  to  it,  showing  that  it  was  done 
wantonly,  maliciously,  and  wickedly,  with  a  view  of 
enhancing  the  damages.''  So  in  an  action  for  breach 
of  promise  of  marriage,  it  is  always  competent,  for 
the  purpose  of  enhancing  the  damages,  to  prove  the 
motive  that  actuated  the  defendant;  that  he  entered 
into  the  contract,  and  broke  it,  with  bad  motives 
and  a  wicked  heart,  and  it  is  competent  for  him 
to  prove,  in  mitigation  of  damages,  that  his  motives 
were  not  bad,  and  that  his  conduct  was  neither 
cruel    nor   malicious. ' ' 

The  charge  given  by  the  Circuit  Judge  was  in 
entire  accord  with  the  authorities,  and  there  was 
evidence  before  the  jury  which  fully  warranted  him 
in   giving   it. 

The  third  assignment  of  error  is,  that  the  Court 
erred  in  refusing  the  following  instruction,  submitted 
by  counsel  for  plaintiff  in  error,  to  •  wit:  ''The 
plaintiff,  by  her  suit  in  this  Court,  necessarily  ten- 
ders an  issue  as  to  her  character,  and  by  her  action 
she  declares  herself  suitable  for  a  wife  and  mother 
of  a  family,  and  I  charge  you,  if  you  are  satisfied 
from  the  proof  that  she  is  not  a  woman  of  such 
character  and  conduct  as  to  make  her  a  person  suit- 
able  for   a   wife  and   mother  of  a  family,   she   cannot 
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recover  damages  of  the  defendant  unless  you  find, 
from  the  proof,  the  defendant  knew  of  such  acts 
and  conduct  as  rendered  her  unsuitable  for  a  wife 
and  mother,  and  yet,  such  bad  character  and  conduct, 
even  if  known  to  him,  may  be  looked  to  in  miti- 
gation of  damages  for  the  breach  of  the  promise." 
We  think  the  Court,  in  its  general  charge,  had 
substantially  covered  every  proposition  embodied  in 
the  foregoing  instruction,  and  his  refusal  to  repeat 
it   in   the   language  of   counsel  was   altogether   proper. 

The  fourth  assignment  of  error  is  based  upon  the 
following  instruction  of  the  trial  Court,  to  wit:  '^In 
this  case  the  defendant  has  pleaded  the  unchaste  con- 
duct and  want  of  virtue  in  the  plaintiff  as  a  defense 
to  the  suit.  If  the  jury  should  believe,  from  the 
evidence,  there  has  been  a  complete  failure  to  prove 
the  charge,  this  fact  can  be  looked  to  to  aggravate 
the  damages." 

It  is  insisted  this  instruction  is  erroneous  in  this, 
that  in  order  for  such  a  plea  to  aggravate  the  dam- 
ages, it  must  appear  from  the  proof  that  the  plea 
was  made  in  bad  faith.  We  think  the  charge  given 
on  this  subject  by  the  trial  Court  was  unexcep- 
tionable. It  is  true  the  limitation  contended  for  by 
counsel  for  plaintiff  in.  error  obtains  in  some  of  the 
States,  but  we  think  the  sounder  rule  discards  the 
qualification  in  respect  of  bad  faith.  **The  rule  is 
bottomed  on  the  ground  that  the  justification  is 
placed  on  the  record  and  will  remain  there  as  a 
continual   reiteration   of   the   charge  against   the   plain- 
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tiff,  and  that  therefore  a  trifling  verdict  would  not 
show  that  such  a  charge  was  unfounded/'  2  Sedg. 
on  Dam.,  Sec.  640;  Kniffin  v.  McCowidl^  30  N.  Y., 
285;  Hui^ris  v.  Doyle^  27  Mo.,  600;  Thoi^  v.  Kiiapp^ 
42  N.  Y.,  474.  So  in  2  Am.  &  Eng.  Enc.  L., 
528,  the  rule  is  stated  thus:  <<The  fact  that,  to  jus- 
tify his  refusal,  he  pleaded  the  plaintiff's  unchastity 
in  bar,  whether  such  plea  was  in  bad  faith  or  not, 
is  ground  for  aggravation  of  damages,  though  in 
some  States,  to  enhance  damages,  the  plea  of  justi- 
fication must  have  been  made  in  bad  faith,  and  in 
some  it  cannot  be  taken  into  consideration  at  all." 
In  the  analogous  actions  for  libel  and  malicious  prose- 
cution it  is  held,  in  this  State,  that  a  plea  of  jus- 
tification, when  the  proof  fails  to  sustain  it,  may  be 
looked  to  in  aggravation  of  the  damages.  Williams 
V.  Norwood,  2  Yer.,  329;  5  Yer.,  211;  8  Hum.,  34; 
4   iCold.,    29. 

So  in  the  recent  case  of  Ferguson  v.  Moore,  de- 
cided in  Nashville,  which  was  an  action  for  breach 
of  marriage  contract,  the  trial  Court  had  charged 
the  jury  that  they  might  look  to  any  indignities 
offered  plaintiff  during  the  trial,  any  imputations 
against  her  character,  or  impeaching  her  virtue,  if 
any  were  made,  and  were  untrue,  as  an  element  of 
damages.  It  was  objected  that  this  would  not  be 
so  unless  such  charges  and  insinuations  were  wan- 
tonly and  needlessly  made.  But  this  Court  cited  the 
case  of  Williams  v.  Norwood,  2  Yer.,  329,  as  hold- 
ing   that,    if    such    charges     were    proven    true,    they 
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would  go  in  mitigation  of  damages,  and,  if  untrue, 
they   must   be   held   to   have   been   wantonly   made. 

The  fifth  assignment  of  error  is  that  the  Court 
failed  and  refused  to  give  in  charge  to  the  jury 
special  instruction  No.  6.  We  think  everything 
mentioned  in  this  instruction  was  covered  by  the 
general  charge,  or  special  instruction  No.  6,  which 
was  charged  in  accordance  with  request  of  counsel 
for   plaintiff  in   error. 

There  is  no  error  in  the  record,  and  the  judg- 
ment  is  affirmed. 
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Memphis  Barrel,    etc.,   Co.    v.    Ward. 
[Jackson.       June    3,    1897.) 

Corporation.     When  insolvent  socisto  defeat  levy  upon  its  property. 

The  levy  of  an  instanter  execution  on  the  assets  of  a  corporation 
which  was  hopelessly  insolvent,  after  it  had  suspended  busi- 
ness and  refused  to  accept  orders  or  otherwise  exercise  its 
functions,  and  after  its  directors  had,  by  resolution,  solemnly 
declared  its  insolvency  and  inability  to  further  carry  on  its 
business,  and  instructed  its  president  to  have  a  general  cred- 
itors' bill  filed  for  the  administration  of  its  affairs  and  distribu- 
}iion  of  assets,  gives  the  execution  creditor  no  advantage  over 
other  creditors. 

Cases  cited  and  approved:  Marr  v.  Bank,  4  Cold.,  471;  Mosby  v. 
Williamson,  5  Heis.,  278;  Comfort  v.  Patterson,  2  Lea,  671;  Com- 
forts. McTeer,  7  Lea,  660;  McLaren  v.  Roller  Mill  Co.,  95  Tenn., 
696;  Smith  v.  Bradt  Printing  Co.,  97  Tenn.,  351;  86  Tex.,  165. 

Cited  and  distinguished:  Bank  v.  Lumber  Co.,  91  Tenn.,  1%. 


FROM    SHELBY. 


Appeal    from    Chancery    Court   of    Shelby   County. 
John   L.    T.    Sneed,    Ch. 

Perkins   &   Watson   for   Barrel   &   Heading   Co. 

Scruggs   &  Henderson   for   Ward. 

McAlister,   J.      The  question   presented  for  deter- 
mination  upon    this    record    is   whether   the    Memphis 
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City  Bank,  by  virtue  of  a  judgment  recovered  be- 
fore a  Justice  of  the  Peace  and  the  levy  of  an  exe- 
cution upon  certain  property  belonging  to  the  Mem- 
phis Barrel  &  Heading  Co. — an  insolvent  corpora- 
tion— is  entitled  thereby  to  priority  of  satisfaction 
out   of  its   assets. 

The  facts  necessary  to  be  stated  are  that,  on  Oc- 
tober 21,  1895,  the  Memphis  City  Bank  recovered  a 
judgment  before  a  Justice  of  the  Peace  against  the 
Memphis  Barrel  &  Heading  Co.,  for  the  sum  of 
$752.  Affidavit  was  made  that  the  company  was 
about  fraudulently  to  dispose  of  its  property,  and 
thereupon  an  instanter  execution  issued  and  was  lev- 
ied upon  certain  personal  property  belonging  to  said 
insolvent  corporation. 

This  levy  was  made  at  11:15,  October  21,  1895. 
On  the  same  day,  and  at  12:10,  the  Memphis  Bar- 
rel &  Heading  Co.  filed  its  bill  in  the  Chancery 
Court  of  Shelby  County,  alleging  its  insolvency,  and 
praying  that  its  affairs  might  be  administered  and 
its  assets  distributed  among  its  creditors,  under  the 
orders  of  said  Court.  This  bill  recited  that  on  the 
morning  of  October  21.  1895,  the  directors  of  the. 
Memphis  Barrel  &  Heading  Co.  adopted  a  resolution 
declaring  that  said  corporation  was  insolvent  and 
unable  to  further  carry  on  its  business,  and  author- 
izing the  president  of  the  company  to  file  a  bill  in 
the  name  of  the  company  in  the  Chancery  Court 
for  the  settlement  of  its  affairs  as  an  insolvent  cor- 
poration. 
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It  will  be  observed  that,  about  one  hour  before 
the  company  filed  its  insolvent  bill,  the  Memphis 
City  Bank  had  recovered  its  judgment,  and  had 
caused  an  execution  to  be  levied  upon  the  property 
of  the  company.  The  Memphis  Barrel  &  Heading 
Co.  sought,  by  supplemental  proceedings,  to  annul 
this  judgment  and  vacate  the  levy,  upon  the  ground 
that,  at  the  time  of  said  judgment  and  levy,  said 
corporation  was  insolvent  and  its  assets  had  become 
a   trust   fund   for   the   benefit   of   all  its   creditors. 

The  Chancellor,  upon  final  hearing,  adjudged  that 
the  Memphis  City  Bank,  by  reason  of  the  levy  of 
its  instanter  execution,  had  acquired  a  priority  of 
satisfaction  over  the  other  creditors  of  the  Memphis 
Barrel  &  Heading  Company,  out  of  the  property 
impounded   by   its   execution. 

The  record  shows  that  prior  to  October  17,  1895, 
the  complainant  corporation  was  engaged  in  the  man- 
ufacture of  barrels,  kegs,  boxes,  etc.,  in  the  city  of 
Memphis.  On  said  date  the  secretary,  treasurer,  and 
general  manager  of  the  company,  after  flooding  the 
business  community  with  worthless  commercial  paper, 
absconded  and  fled  to  Honduras.  An  examination 
into  the  affairs  of  the  company  revealed  the  fact 
that  it  was  irretrievably  insolvent,  anJ  on  October 
18,  1895,  the  mill  was  shut  down  with  a  view  of 
permanent  suspension  and  a  final  liquidation  of  the 
affairs  of  the  company.  Ward,  says  one  witness, 
was  the  general  manager  and  financial  head  of  the 
concern,   and   when   he    went,    the    concern    practically 
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went  with  him.  On  the  morning  of  October  21,  1895, 
the  directors  of  the  company  assembled  and  adopted 
the   following   resolution,    to   wit: 

*' Whereas,  The  Memphis  Barrel  &  Heading  Com- 
pany is  unable  to  meet  its  pressing  liabilities,  and 
is,  in  the  Opinion  of  the  directors,  now  insolvent, 
and   unable   to   further   carry   on   its   business,   it   is 

^^Hesolved^    That    the    president    of    said    company  ' 
be,    and   he    is    hereby,    authorized   to    file    a    bill,    in 
the  name  of  said  company,  in  the  Chancery  Court   of 
Shelby   County,    Tenn.,    to    administer    the    assets    of 
said    corporation. ' ' 

In  pursuance  of  said  resolution,  and  at  ten  min- 
utes past  twelve  o'clock  on  said  October  21,  1895, 
a  general  creditors'  bill  was  filed  in  behalf  of 
said  corporation,  which  was  sustained  by  the  Chan- 
cellor, and  a  receiver  appointed  to  take  charge  of 
its  assets.  On  the  same  day,  to  wit,  October  21, 
1895,  the  Memphis  City  Bank  recovered  a  judgment 
before  a  Justice  of  the  Peace  against  said  Memphis 
Barrel  &  Heading  Company  for  the  sum  of  $752, 
and,  at  eleven  o'clock  and  fifteen  minutes,  upon 
afioidavit  filed  that  the  company  was  about,  fraudu- 
lently, to  dispose  of  its  property,  an  instanter  exe- 
cution issued,  which  was  levied  on  certain  personal 
assets  of  the  corporation.  A  petition  was  thereupon 
filed  by  the  Memphis  Barrel  &  Heading  Company 
in  said  cause,  reciting  the  facts  just  mentioned; 
whereupon    the     Memphis    City     Bank    was     enjoined 
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from    further    proceeding    under    the    levy   of    its   in- 
stanter   execution. 

The  first  assignment  of  error  is  that,  under  the 
facts  and  /circumstances  of  this  case,  the  Chancellor 
erred  in  adjudging  that  the  Memphis  City  Bank  ac- 
quired any  prior  right  to  said  assets  by  reason  of 
the  levy  of  said  instanter  execution.  We  are  of  opin- 
ion this  assignment  of  error  is  well  made.  The  facts 
disclosed  in  this  record  demonstrate  that  when  the 
Memphis  City  Bank  sought  by  instanter  execution 
to  impound  a  portion  of  the  assets,  the  company  was 
not  a  going  concern,  but  was  hopelessly  insolvent 
and  had  permanently  ceased  to  do  business.  As  stated 
by  Mr.  Wellford,  vice  president  of  the  company, 
**  that,  by  the  flight  of  A.  K.  Ward,  secretary, 
treiisurer,  and  general  manager,  said  corporation  was 
left  helpless  and  inanimate,  unable  to  transact  any 
business  whatever,  having  neither  money  nor  credit 
by  which  it  might  prosecute  further  operations;  that, 
from  October  18,  1895,  there  has  been  a  complete 
cessation  of  business,  which  said  cessation  is  and  was 
regarded,  prior  to  October  21,  1895,  necessarily  per- 
manent; that  all  orders  received  by  said  company 
subsequent  to  Ward's  departure  were  refused  on  ac- 
count of  the  corporation's  total  inability  to  continue 
operations   as   aforesaid."  ' 

The  settled  law  of  this  State  is  that  the  assets 
of  an  insolvent  corporation  become,  from  the  date 
of  its  assured  insolvency,  a  fixed  trust  fund  for 
equal  pro  rata   distribution    among    its   creditors,    un- 
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less  otherwise  provided  by  law  or  fixed  by  valid 
contract.  Marr  v.  Bank^  4  Cold.,  471;  Moahy  v. 
Williamson^  5  Heis.,  278;  Comfort  v.  Patterson^  2 
Lea,  671.  There  must,  however,  be  some  positive 
act  of  insolvency,  such  as  the  filing  of  a  bill  to 
administer  its  assets,  or  the  making  of  a  general 
assignment,  or  a  permanent  cessation  to  do  business. 
Comfort   V.   McTeer^    7   Lea,    660. 

In  Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.^  11  Pick.,  634,  we  held  '*that  the  execution  of 
trust  deeds  by  a  corporation,  conveying  all  its  prop- 
erty to  trustees,  was  a  confession  of  insolvency,  and 
ipso  facto  converted  its  assets  into  a  trust  fund  for 
the  benefit  of  all  its  creditors. '^  And  again,  in 
McLaren  v.  Roller  Mill  Co.^  11  Pick.,  696,  we  held, 
viz. :  * '  The  general  principle  is  well  settled  that  the 
property  of  a  private  corporation  is  not  charged  by 
law  with  any  direct  trust  or  specific  lien  in  favor 
of  general  creditors,  and  such  a  corporation,  so  long 
as  it  is  in  the  active  exercise  of  its  functions,  may 
exercise  as  full  dominion  and  control  over  its  prop- 
erty as  an  individual.  So  a  creditor,  while  the  cor- 
poration is  a  going  concern,  although  actually  insol- 
vent, is  entitled  to  pursue  the  ordinary  legal  or 
equitable  remedies  for  the  enforcement  of  his  claim. 
But  when  a  corporation  is  dissolved,  or  determines 
to .  discontinue  the  prosecution  of  its  business,  or 
makes  a  general  assignment,  or  commits  any  other 
overt  act  indicative  of  positive  and  assured  insol- 
vency,   its   property  is  thereafter  affected   by   an  equi- 
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table  lien  or  trust  for  the  benefit  of  all  its  creditors,' 
and  individual  creditors  may  be  restrained,  by  in- 
junction, against  the  appropriation  of  corporate  as- 
sets to  the  payment  of  their  claims."  Smith  v. 
Bradt   Printing    Co.^    13    Pick.,    351. 

So,  in  the  case  of  Marr  v.  Bank^  4  Cold.,  485, 
Judge  Milligan,  delivering  the  opinion  of  the  Court, 
said  that  *' after  the  admitted  insolvency  of  the 
bank  and  the  nonuser  of  its  franchises,  the  officers 
or  agents  of  the  corporation,  in  whose  hands  the 
assets  remained,  held  them  as  quasi-trustees  for  the 
creditors,"  etc.,  etc.  ''A  single  creditor,"  continues 
the  Couil,  '  *  would,  by  no  pretended  legal  technical- 
ity, be  allowed  to  apply  the  fund  or  appropriate  it 
all  to  his  benefit,  and  thereby  totally  defeat  all  the 
others."  See,  also,  Lyons- Thoraas  Hardware  Co.  v. 
Perry  Stove  Mfg,  Co.^  86  Tex.,  165;  Casey  v.  Wads- 
worthy    38    Am.    &   Eng.    Cor.    Cas.,    171. 

As  already  stated,  the  Memphis  Barrel  &  Heading 
Co.  was,  on  October  18,  1895,  hopelessly  insolvent, 
and  had  no  reasonable  expectation  of  redeeming  its 
fortunes.  It  therefore  suspended  business,  and  re- 
fused to  accept  orders  or  otherwise  exercise  its  func- 
tions, and  thereafter,  on  the  morning  of  October  21, 
its  directors  assembled,  and,  by  resolution,  solemnly 
declared  its  insolvency  and  inability  to  further  carry 
on  its  business,  and  instructed  its  president  to  cause 
to  be  filed  in  the  Chancery  Court  a  general  cred- 
itor's bill  for  the  administration  of  its  affairs  and 
distribution   of   its   assets.       We    think    it   very   plain, 


APRIL  TERM,  1897.  179 

Memphis  Barrel,  etc.,  Co.  i?.  Ward. 

under  the  authorities,  that  from  this  time  the  assets 
of  said  insolvent  corporation  became  a  trust  fund 
for  the  benefit  of  all  its  creditors,  and  that  no  one 
creditor  was  entitled  to  priority  of  satisfaction  of 
his  claim  out  of  the  corporate  assets,  notwithstand- 
ing his  effort  to  fix  a  lien  by  the  levy  of  his  ex- 
ecution. The  general  rule  is  well  settled  that  no 
lien  by  attachment,  execution,  or  other  legal  process, 
can  be  obtained  upon  trust  property,  except  subject 
to   ej^isting   equities. 

The  case  of  Bank  v.  Lumber  Co.^  7  Pickle,  13, 
relied  on  by  counsel  for  the  bank,  is  not  applicable 
in  this  case,  for  the  reason  that  the  creditor  in 
that  case  had  sued  out  his  attachment  and  fixed  a 
lien  on  the  property  before  the  corporation  had 
ceased  to  transact  business,  and  prior  to  the  commis- 
sion of  any  overt  act  indicative  of  positive  or  assured 
insolvency.  In  that  case  it  appeared  that  the  attach- 
ment was  levied  two  weeks  before  the  company  made 
a  general  assignment.  The  Court  remarked:  *< There 
was  no  stop,  no  suspension  of  business,  no  closing 
of  doors.  On  the  contrary,  there  was  no  lack  of 
active  operations  on  the  part  of  the  company,  and 
its   officers   were   hopeful  of   success." 

The  decree  of  the  Chancellor  is  therefore  reversed, 
the  levy  of  the  execution  in  favor  of  the  Memphis 
City  Bank  upon  the  assets  of  complainant  company 
is  vacated,  and  the  bank  is  perpetually  enjoined 
against  the  enforcement  of  said  levy.  The  bank  will 
pay   the   costs  of   the   appeal. 
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(Jackson.     June   9,    1897.) 

Indictment.     Suffldently  charges  disturbance  of  eduoationcil  assem- 
blage. 

An  indictment  which  charges '  *  that  defendant  did  unlawfully  dis- 
turb and  disquiet  an  assembly  of  persons  met  for  educational 
purposes,  by  rude  and  indecent  conduct,  bidding  defiance  to 
teacher  and  school  directors,  and  refusing  to  obey  the  orders 
of  either,  thereby  interfering  with  the  literary  exercises  of  the 
school,"  is  sufficient,  and  does  not  charge  disturbance  by  diso- 
bedience to  orders  merely,  but  by  rude  and  indecent  behavior 
in  defiance  of  such  orders. 

Code  construed:  J6776(S.);  J5663  (M.  &  V.);  {§4853,4853o(T.  AS.). 


FROM    OBION. 


Appeal  in  error  from  Circuit  Court  of  Obion 
County.      W.    W.    Swiggart,    J. 

OwNBY  &  Lannon  and  Pierce  &  Park  for  Rob- 
ertson. 

Attorney-general   Pickle   for   the   State. 

Wilkes,  J.  This  is  a  conviction  for  disturbing 
an  assemblage  met  for  educational  and  literary  pur- 
poses. The  defendants  were  fined  f25  each,  and 
have  appealed. 
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The  only  error  assigned  is  the  insufficiency  of 
the  allegations  in  the  indictment.  The  charge  is  that 
^<  defendants  did  unlawfully  disturb  and  disquiet  an 
assembly  of  persons  met  for  educational  purposes, 
by  rude  and  indecent  conduct,  bidding  defiance  to 
teacher  and  school  directors,  and  refusing  to  obey 
the  orders  of  either,  thereby  interfering  with  the 
literary   exercises   of  the   school." 

This  is  in,  substantially,  the  language  of  the 
statute.     Shannon,    §  6776. 

Defendant  insists  that  the  proper  construction  of  the 
language  of  the  charge  is  that  the  disturbance  and 
disquiet  was  caused  by  the  refusal  of  defendants  to 
obey   the  orders   of  the  teachers  and   directors. 

This  is  not,  we  think,  the  meaning  of  the  charge, 
but  it  expressly  states  that  such  disturbance  and 
disquiet  was  caused  by  rude  and  indecent  conduct, 
and  the  proper  construction  is  that,  while  guilty  of 
such  conduct,  they  bid  defiance  to  the  teacher  and 
directors,  and  refused  to  obey  their  orders  or  re- 
quests for   quiet  and  proper   behavior. 

It  was  not  error  to  refuse  to  quash  the  indict- 
ment, and  the  charge  as  made  is  sufficient.  No  de- 
fense is  made  upon  the  merits,  and  there  is  no  bill 
of   exceptions   in    the    record. 

The  judgment  of  the  Court   below   is  affirmed. 
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Woods   v.    State. 
{Jacksoii,      June    9,    1897.) 

Cbiminal  Pbacticb.    Opini/ofn,  that  does  not  disqualify  juror. 

A  juror  is  not  disqualified  to  sit  upon  a  trial  for  murder  by  read- 
ing a  detailed  account  of  the  killing  in  the  newspapers  and 
forming  an  opinion  thereon  as  to  the  guilt  or  innocence  of  the 
accused,  where  such  account  does  not  purport  to  be  made 
by  those  who  profess  to  know  the  facts,  and  he  states  that  he 
is  without  bias  or  prejudice,  and  can  render  a  fair  and  impar- 
tial verdict  solely  on  the  law  and  the  evidence,  as  the  account 

read  amounts  to  rumor  only,  which  will  not  disqualify. 

» 

Constitution  construed:  Art.  1,  Sec.  9  (U.  S.),  VI.  Amendment. 

Cases  cited:  Rice  v.  State,  1  Yer.,  432;  McGowan  v.  State,  9  Yer., 
184;  Payne  u  State,  3  Hum..  376;  Moses  v.  State,  10  Hum.,  456; 
Moses  V.  State,  11  Hum.,  232;  Alfred  v.  State,  2  Swan,  581;  Ea- 
Bon  V.  State,  6  Bax.,  466:  Conatser  v.  State,  12  Lea,  436:  Spence 
V.  State,  15  Lea,  539. 


FROM   SHELBY. 


Appeal    in    error    from   Criminal   Court   of    Shelby 
County.      L.   P.   Cooper,   J. 

J.   J.   DuBosE   for  Woods. 

Attorney-general   Pickle  for  State. 

Caldwell,    J.       William    A.    Woods    was    indicted 
in    the    Criminal    Court    of    Shelby    County    for    the 
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murder  of  Samuel  Hughes.  He  was  tried  and  con- 
victed of  murder  in  the  second  degree,  and  his  pun- 
ishment was  assessed  at  fifteen  years  in  the  State 
prison.  The  case  is  brought  into  this  Court  by  an 
appeal  in  the  nature  of  a  writ  of  error.  That  the 
deceased,  Samuel  Hughes,  was  mortally  wounded  and 
killed  by  the  defendant,  William  A.  Woods,  is  a 
conceded  fact. 

Hughes  was  clerk  and  bartender  for  E.  B.  Ford, 
who  was  doing  business  in  the  city  of  Memphis. 
Woods  was  engaged  in  business  near  by.  Between 
eight  and  nine  o'clock  on  the  night  of  March  23, 
1894,  Woods  walked  into  Ford's  store  and  challenged 
him  for  a  game  of  cards.  Ford  declined  the  chal- 
lenge, but  Hughes  accepted  it.  Thereupon  the  game 
was  commenced  across  the  bar.  Woods  being  in  front 
and  Hughes  in  the  rear.  After  awhile  the  playing 
ceased,  and  a  dispute  arose  about  the  winnings. 
Hughes  insisted  that  he  was  two  games  ahead,  and 
that  Woods  owed  him  two  dollars.  Woods  denied 
this,  and  contended  that  he  was  only  one  game  be- 
hind, and  owed  Hughes  but  one  dollar.  Both  parties 
grew  angry  and  abusive.  Hughes  leaped  over  the 
bar,  or  counter,  and  a  fight  ensued,  without  wea{X)nft 
and  without  serious  injury  to  either  of  the  com- 
batants.  After  the  rencounter  was  over,  Woods  with- 
drew from  the  store  of  Ford,  but  soon  returned  and 
delivered  a  deadly  charge  from  a  shotgun  into  the 
head  and  face  of  Hughes,  causing  death  almost  in- 
stantaneously. 
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Woods  testified  that  be  took  the  gun  into  the 
store  when  he  first  went  there,  and  that,  upon  his 
return,  he  took  it  up  and  fired  to  prevent  Hughes 
from  shooting  him  with  a  pistol,  and  that  the  gun 
and  pistol  were  discharged  simultaneously;  yet  the 
great  preponderance  of  the  testimony  is  in  favor  of 
the  theory  that  the  defendant  went  away  to  arm 
himself,  and  that  he  soon  returned  with  his  gun  in 
hand  and  discharged  it  upon  his  ^victim,  when  in  no 
danger  himself.  The  verdict  is  amply  sustained  by 
the   evidence. 

It  is  contended  that  the  record  discloses  several 
errors  of  law,  on  account  of  which  a  new  trial 
should  be  granted.  It  is  said  that  the  trial  Judge 
made  an  erroneous  ruling  as  to  the  competency  of 
E.  W.  Epperson,  who  was  presented  as  a  juror. 
When  examined  on  his  voir  dire  Epperson  said  that 
he  had  < '  read  a  detailed  account  of  the  killing ' '  in 
the  newspapers;  that  he  accepted  what  he  read  as 
true,  and  from  it  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused;  but  that  the  account 
he  read  did  not  mention  any  witnesses,  report  any 
evidence,  or  refer  to  the  coroner's  inquest,  and  that 
he  had  no  information  about  the  homicide  except  what 
he  had  read  in  the  newspapers;  and,  finally,  that 
he  was  without  bias  or  prejudice  as  to  the  defend- 
ant, and  thought  he  could  render  a  fair  and  impar- 
tial verdict  solely  on  the  law  and  the  evidence,  if 
he  should  become  a  juror  in  the  case.  The  defend- 
ant,   by   his    counsel,    challenged    the    proposed    juror 
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on  account  of  his  opinion.  The  Court  ruled  that 
he  was  competent,  and  the  defendant,  thereupon, 
challenged   him   peremptorily,   and   he   was   excused. 

The  defendant  exhausted  his  other  twenty-three 
peremptory  challenges,  and  after  that  peremptorily 
challenged  another  person,  who  was  accepted  by  the 
Court  over  defendant's  objection.  Thus,  the  defend- 
ant was  compelled  to  take  a  juror  whom  he  did  not 
want,  and  whom  he  would  have  been  able  to  avoid 
had  he  not  been  forced  to  spend  one  of  his  twenty- 
four  peremptory  challenges  upon  Epperson,  whom  he 
first  challenged  for  cause,  and  whom  he  now  insists 
was   incompetent. 

Article  VI.  of  the  Amendments  to  the  Constitution 
of  the  United  States,  and  Section  9  of  Article  I.  of 
the  Constitution  of  this  State,  declare,  affirmatively, 
that  the  accused  in  every  criminal  prosecution  shall 
enjoy  the  right  of  trial  by  an  *<  impartial  jury," 
and,  by  that  declaration,  impliedly  prohibit  the  trial 
of  such  person  by  a  partial  jury.  An  impartial 
jury  is  one  composed  of  twelve  impartial  men.  The 
presence  of  one  partial  man  on  a  jury  destroys  the 
impartiality  of  the  body,  and  renders  it  partial,  ^llis 
V.  Statej  92  Tenn.,  100.  Any  disqualification  which 
makes  one  member  partial,  brings  the  jury,  as  such, 
within  the  prohibition  of  the  fundamental  law,  im- 
pairs one  of  the  highest  and  most  sacred  rights  of 
the  accused,  and  vitiates  any  verdict  of  guilty  in 
which  the  partial  member  may  participate.  A  man 
who    has    prejudged    the    case     upon   its   real   facts   is 
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necessarily  partial,  and,  therefore,  incomi)etent  to  sit 
as  a  juror  at  the  trial.  An  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  however,  is  not 
always  a  disqualification.  Some  opinions  are  disqual- 
ifying and  others  are  not,  the  difference  in  effect 
being  due  to  the  difference  in  character  and  origin. 
Those  opinions  which  are  based  upon  personal  knowl- 
edge of  the  facts  of  the  case,  or  upon  a  statement 
of  the  facts  made  by  the  witnesses  themselves,  or 
by  others  who  have  heard  the  witnesses  relate  them, 
disqualify;  but  those  formed  from  rumor  do  not 
disqualify.  Rice  v.  State^  1  Yer.,  432;  McGoxoan 
v.  State^  9  Yer.,  184;  Payns  v.  State^  3  Hum., 
376;    Moses  v.   State^  10   Hum.,  466;    Moses  v.   State^ 

11  Hum.,  232;  Alfred  <&  Anthony  v.  State^  2  Swan, 
581;    Eason  v.   State^  6  Bax.,  466;    Conatser  v.   State^ 

12  Lea,    436;    Spence  v.   State^  16   Lea,   539. 

In  Eason's  case,  ten  persons,  summoned  as  jurors, 
stated  that  they  '  ^  had  formed  and  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  defendant,'' 
from  the  reading  of  a  newspaper  which  ''purported 
to  give  an  account  of  the  facts  of  the  case,  but  did 
not  purport  to  give  the  testimony  in  the  case;  and 
that,  if  accepted  and  sworn  as  jurors  in  this  case, 
they  believed  they  could  give  a  fair  and  impartial 
verdict  on  the  law  and  the  testimony."  The  trial 
Judge  pronounced  those  persons  competent  as  jurors, 
and  the  defendant  challenged  them  peremptorily.  On 
appeal  in  error,  this  Court  reversed  the  ruling  of 
the  trial  Judge,   and  declared   the   enactment  (Ch.    51, 


APRIL  TERM,  1897.  187 

Woods  V.  State. 

Acts  1870-71)  on  which  it  was  based  null  and  void, 
because  in  contravention  of  the  constitutional  right  of 
trial  by  an  impartial  jury.      6  Bax.,   467,   477,   478. 

In  Conatser's  case,  it  was  said  that  the  newspa- 
per account  referred  to  in  the  Eason  case  was  treated 
<^as  falling  within  the  disqualifying  sources  of  infor- 
mation, probably  because  detailed  by  those  who  pro- 
fessed to  know  the  facts;  and  that,  <<  whether  this 
assumption  and  the  adjudication  that  the  Act  of  Leg- 
islature was  unconstitutional  are  correct,  are  questions 
not  now  before  us."  12  Lea,  442,  443.  The  lat- 
ter suggestion  has  been  regarded  as  raising  some 
doubt  as  to  the  correctness  of  the  decision  in  Ea- 
son's   case. 

The  Spence  case  lays  down  the  following  rule: 
<<  Newspaper  statements,  to  disqualify  a  juror,  must 
be  such  as  fall  within  the  disqualifying  sources  of 
information,  and  purport  to  be  detailed  by  those 
who  professed  to  know  the  facts.  Any  other  state- 
ment would  only  amount  to  rumor,  whether  in  parol 
or   printed."     15   Lea,    546. 

Tested  by  this  rule,  Epperson  was,  undoubtedly, 
competent.  His  information  ,  was  not  derived  from 
any  one  of  the  ** disqualifying  sources."  He  had  no 
personal  knowledge  of  the  facts,  had  heard  no  state- 
ment of  the  facts  by  the  witnesses,  nor  by  others 
to  whom  the  witnesses  had  related  them,  nor  did 
the  << detailed  account  of  the  killing,"  which  he 
read  in  the  newspapers,  purport  to  be  made  *  *  by 
those   who   professed   to    know  the    facts."     The   *'ac- 
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count"  he  read  amounted  to  rumor  only,  and  it 
was  none  the  less  rumor  because  circulated  by  news- 
papers, and  not  by  oral  deliverances.  It  follows 
that  the  opinion  entertained  by  the  proposed  juror 
was  based  on  rumor^,  and  that  he  was,  therefore, 
not  disqualified  by  reason  of  that  opinion.  Nothing 
is  better  settled  in  criminal  procedure  in  this  State 
than   that   rumor    is   not  a   source  of    disqualification. 

Objections  are  urged  against  the  ruling  of  the 
Court  below  as  to  other  jurors,  as  to  the  admission 
and  rejection  of  testimony,  and  as  to  afiSdavits  and 
motion  for  a  new  trial;  but  of  these  objections 
more  need  not  be  said  in  this  opinion  than  that 
none  of  them  are  well  taken,  and  that  the  rulings 
complained   of   were   correctly   made. 

Afiirm   the  judgment. 
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WooTEN  V.  State. 

(Jackson.      June    10,    1897.) 

1.  Chaboe  of  Court.    Erroneous  in  murder  ca»e. 

An  instruction  to  the  jury  in  a  murder  case,  that  if  the  death 
was  hastened  by  the  defendant's  act  he  would  be  guilty  of 
some  degi^ee  of  feloniou/s  homicide,  although  deceased  might 
have  died  from  other  causes,  or  would  not  have  died  from  the 
blow  if  no  other  cause  had  co-operated  with  it,  is  erroneous 
without  the  qualification  that  defendant's  act  must  have  been 
unlawful,  and  not  justifiable.     {Post,  pp.  193,  194.) 

2.  Same.    Erroneous  refusal  of  requests  in  murder  case. 

It  is  error  for  the  Court  to  refuse  to  charge  defendant's  requests 
in  a  murder  case,  not  covered  by  the  original  charge  and  sup- 
ported by  some  evidence,  to  the  effect  that  if  the  clot  of  blood 
formed  on  the  brain  of  the  deceased  was  produced  by  the  use 
of  stimulants,  and  that  this,  and  not  the  unlawful  act  of  the 
defendant,  caused  his  death,  or  if  the  jury  have  a  reasonable 
doubt  as  to  how  this  is,  they  should  acquit;  and  that  if  the 
deceased,  of  his  own  accord,  and  not  by  the  wrongful  or  un- 
lawful act  of  the  defendant,  overbalanced  himself  and  stag- 
gered and  fell  to  the  pavement,  and  his  death  was  thereby 
caused,  or  if  the  jury  have  a  reasonable  doubt  in  this  respect, 
they  should  acquit.     {Post,  pp.  194,  195.) 

Case  cited  and  approved:  Souey  v.  State,  13  Lea,  472,  480. 

3.  Criminal  Practice.     Challenge  of  juror. 

The  Court's  error  in  requiring  a  defendant  in  a  criminal  case  to 
challenge  a  disqualified  juror  peremptorily  is  not  available  in 
this  Court  for  reversal,  unless  the  record  discloses  that  defend- 
ant exhausted  all  his  peremptory  challenges  and  was  after- 
wards forced,  over  objection,  to  take  an  unacceptable  juror. 
{Post,  pp.  195-199.) 

Cases  cited:  McGowan  i;.  State,  9  Yer.,  193;  Carroll  v.  State,  3 
Hum.,  317;  Henry  v.  State,  4  Hum.,  270;  Preswood  v.  State,' 
3  Heis.,  468;  Griffee  v.  State,  1  Lea,  44;  Holcomb  v.  State,  8  Lea, 
420;  Taylor  V.  State,  11  Lea,  721;  Hannum  v.  State,  90  Tenn., 
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649;  Moses u  State,  10  Hum.,  456;  Moses  v.  State,  11  Hum.,  233; 
Alfred  v.  State,  2  Swan,  581;  Major  v.  State,  4  Sneed,  600; 
Eason  v.  State,  6  Bax.,  468;  Woods  u  State,  ante,  p.  183;  Co- 
natser  v.  State,  12  Lea,  438;  116  U.  S.,  642;  120  U.  S.,  71,  430. 


FROM     SHELBY. 


Appeal  in  error  from  Criminal  Court  of  Shelby 
County.     L.    P.    Cooper,    J. 

Peters  &  Roberts  for  Wooten. 

Attorney-general   Pickle   for   State. 

CALDWELii,  J.  Cap  Wooten  was  indicted  and  tried 
in  the  Criminal  Court  of  Shelby  County  for  the  mur- 
der of  Gustave  Blanz;  was  convicted  of  voluntary 
manslaughter,  and  sentenced  to  two  years'  imprison- 
ment in  the  penitentiary.  Motions  in  arrest  of  judg- 
ment and  for  a  new  trial  were  overruled,  and  he  ap- 
pealed  in   error. 

Blanz  and  Wooten,  respectively,  were  supporters  of 
rival  candidates  for  Constable,  at  a  primary  election 
held  in  the  city  of  Memphis  on  the  fifteenth  day  of 
June,  1896.  Late  in  the  afternoon  of  that  day  they 
met  near  the  polling  place,  on  Main  Street,  and  had 
some  short  and  angry  words.  Blanz  was  old  and 
feeble,  Wooten  young  and  vigorous.  Soon  after  their 
altercation  at  the  polls,  and  not  far  from  the  same 
place,   they  met    again,   and,   with   or   without   further 
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intercourse  between  them,  Wooten  delivered  a  blow 
with  his  fist  at  the  face  of  Blanz,  who  fell  to  the 
ground,  his  head  striking  the  pavement  with  great 
force,  and  never  regained  consciousness.  Bystanders 
soon  carried  Blanz  into  a  saloon  near  by,  and,  after 
a  short  time,  he  was  taken  thence  by  police  offi- 
cers, in  a  patrol  wagon,  to  the  police  station,  where 
he  remained,  unattended  and  prostrate  upon  the  floor, 
for  hours.  The  notion  that  he  was  onlv  *'dead 
drunk"  seems  to  have  prevailed  with  the  city  offi- 
cials observing  him,  and,  for  that  reason,  no  doubt, 
his  case  did  not  receive  medical  attention  until  after 
the  middle  of  the  night.  About  one  o'clock  in  the 
morning  his  condition  was  discovered  by  physicians 
to  be  very  critical,  and,  after  careful  examination, 
the  concensus  of  opinion,  among  those  in  attendance, 
was  that  the  patient  had  a  blood  clot  on  the  brain, 
and  that  a  surgical  operation  was  advisable  and  nec- 
essary. Thereupon,  the  ^ '  deeply  unconscious  ' '  man 
was  removed  from  the  stationhouse  floor,  where  he 
had  lain  unattended  for  six  or  seven  hours,  to  the 
operating  room  of  the  St.  Joseph  Hospital,  and  there 
his  skull  was  trephined,  and  two  circular  buttons  of 
bone  were  cut  out,  near  together  and  under  the  ex- 
ternal wound  on  the  side  of  the  head.  Then  the 
bone  intervening  between  the  two  holes  made  in  the 
skull  by  the  sawing  and  removal  of  the  buttons  was 
cut  away,  and  a  final  examination  was  made.  The 
exploration  was  unsuccessful,  in  that  it  failed  to  dis- 
close a  blood  clot  on  the  brain,   and  gave  the  patient 
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no  relief.  Blanz  died  about  noon  of  the  day  of  the 
operation,  never  having  recovered  oonsciousness  from 
the  time  of  his  fall  upon  the  pavement — some  eigh- 
teen  hoars   before    his   death. 

An  autopsy  was  had,  and  the  whole  top  of  the 
skull  taken  off.  Beneath  the  dura  mater,  over  and 
under  the  frontal  lobe  of  the  brain,  and  diametrically 
opposite  the  point  from  which  the  buttons  of  bone 
had  been  taken,  was  discovered  an  extensive  blood 
clot.  Thus  the  diagnosis  of  attending  physicians 
seems  to  be  amply  verified.  Experts  upon  the  sub- 
ject say  that  a  blood  clot  upon  the  brain,  caused 
by  a  blow  on  the  head,  is  to  be  expected  first  un- 
der the  external  injury,  and,  if  not  found  there, 
then  it  may  be  looked  for,  with  certainty  of  discovery, 
in  a  direct  line  on  the  opposite  side,  and  at  a  point 
furthest  from  the  outward  injury.  That  the  sud- 
den and  continued  unconsciousness  of  Blanz,  and  his^ 
death,  resulted  from  a  clot  of  blood  on  his  brain 
is  not  to  be  doubted  from  the  record.  Responsibility 
for  the  blood  clot,  however,  was  a  matter  of  con- 
tention  and   debate  at    the   trial   in   the   Court   below. 

The  theory  of  the  State  was  that  Wooten,  with- 
out provocation,  and  with  malice,  premeditation,  and 
deliberation,  knocked  Blanz  down,  and  caused  his  head 
to  strike  the  pavement  so  violently  as  to  rupture  a 
blood  vessel,  and  thereby  produce  the  blood  clot 
which  resulted  in  his  death.  The  defendant,  on  the 
other  hand,  advanced  several  alternate  propositions, 
upon   any  and   all   of   which    he   claimed   an   acquittal. 
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His  contention  was,  that  he  struck  at  the  deceased 
upon  adequate  provocation  and  in  his  proper  self- 
defense;  that  the  deceased,  without  fault  of  defend- 
ant, overbalanced  himself  and  fell  upon  the  pavement; 
that  the  deceased  was  an  habitual  drunkard,  and,  by 
his  excessive  ii^emperance,  himself  caused  the  clot 
of  blood  to  form  on  his  brain  about  the  time  of 
his  falling  upon  the  pavement;  that  the  deceased 
was  so  recklessly  thrown  from  the  patrol  wagon, 
against  one  of  its  wheels,  and  upon  the  floor  of 
the  stationhouse,  as  to  produce  the  blood  clot;  and, 
finally,  that  death  may  have  resulted  from  the  tre- 
phining  operation   as   an  independant  cause. 

The  State  introduced  several  witnesses,  whose  tes- 
timony tended  to  establish  its  theory  of  the  case; 
and  the  defendant  had  some  testimony  in  favor  of 
each   of   his   propositions   and   contentions. 

The  trial  Judge  correctly  defined  the  different 
grades  of  unlawful  homicide  and  self-defense  in  his 
charge  to  the  jury,  and  made  some  appropriate  hypo- 
thetical and  illustrative  applications  thereof,  after  which 
he  gave  other  instructions  that  are  objected  to  as  erro- 
neous and  prejudicial  to  the  rights  of  the  defendant. 
One  of  these  instructions  is  as  follows:  ''The  Court 
further  charges  you  that  if,  from  the  evidence,  you 
should  come  to  the  conclusion  that  the  state  of 
health  and  physical  condition  of  the  deceased  at  the 
time  was  such  that  it  was  reasonably  probable  that 
death  might  ensue  from  such  condition,  yet  if  you 
believe  that  the   time   of   his   death    was    hastened    by 
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the  action  of  the  defendant  in  the  premises,  then, 
in  that  event,  the  defendant  would  be  guilty  of 
some  one  of  the  degrees  of  felonious  homicide  above 
explained  to  you,  and  it  will  be  your  duty  so  to 
find.  And  this  is  true,  though  the  deceased  might 
have  died  from  other  causes,  or  would  not  have  died 
from  this  one  had  no  other  one  operated  with  it, 
provided  the  blow  really  contributed  to,  either  me- 
diately or  immediately,  or  has  hastened  the  death  of 
the  deceased.''  This  is  not  a  sound  legal  proposi- 
tion. If,  by  his  action,  the  defendant,  in  fact,  has- 
tened the  death  of  deceased,  he  was,  obviously, 
guilty  of  some  degree  of  felonious  homicide,  pro- 
vided his  action  was  unlawful;  but  not  so  if  he 
acted  lawfully.  The  instruction  does  not  contain  this 
proviso,  and,  for  that  reason,  is  fatally  defective 
and  erroneous.  If  the  defendant's  action  was  law- 
ful,  'as  upon  adequate  provocation  and  reasonable 
apprehension  of  death  or  great  bodily  harm,  he  was 
guilty  of  no  offense,  though  what  he  did  may  have 
caused   or   hastened   the   death   of   the   deceased. 

Furthermore,  the  trial  Judge  was  in  error  when 
he  refused  to  give  the  jury  special  instruction,  as 
follows:  *'If  you  believe  from  the  proof  that  a 
clot  of  blood,  formed  on  the  brain  of  the  deceased, 
[was]  produced  by  the  use  of  stimulants  and  intem- 
perance, and  that  this,  and  not  the  unlawful  act  of 
the  defendant,  caused  his  death,  or  if  you  have  a 
reasonable  doubt  as  to  how  this  is,  you  should  acquit 
the  defendant;"  and,  also,  when  he  refused  to  give  an- 
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other  special  instruction,  in  these  words:  '*If  you  find 
from  the  proof  that  the  deceased,  when  on  Main  Street, 
of  his  own  accord,  and  not  by  the  wrongful  or  un- 
lawful act  of  the  defendant,  overbalanced  himself, 
and  staggered  and  fell  to  the  pavement,  and  that  his 
death  was  thereby  caused,  or  if  you  have  a  reason- 
able doubt  as  to  how  this  was,  you  should  acquit 
the  defendant/'  These  instructions  should  have  been 
given  to  the  jury.  They  contained  sound  proposi- 
tions of  law,  not  embraced  in  the  charge  delivered, 
and  were  applicable  to  cei'tain  evidence  having  a 
tendency  toward  the*  establishment  of  the  respective 
propositions  of  fact  hypothetically  stated  therein. 
Sovey   V.    State,    13   Lea,    472,    480. 

Certain  persons,  summoned  as  jurors,  answered, 
on  preliminary  examination,  that  they  had  read  news- 
paper accounts  of  the  homicide,  and  from  those  ac- 
counts had  formed  an  opinion  touching  the  guilt  or 
innocence  of  the  defendant.  By  reason  of  that 
opinion  those  persons  were,  by  the  defendant,  chal- 
lenged for  cause;  but  the  court  ruled  that  they  were 
competent,  and,  thereupon,  the  defendant  challenged 
them  peremptorily,  and  they  were  excused  from 
service.  Before  the  jury  was  completed,  and  while 
eleven  jurors  were  being  selected,  the  defendant  ex- 
hausted all  of  his  peremptory  challenges.  After- 
wards, J.  B.  Dunning  was  '*  accepted  as  juror  by 
State  and  defendant,"  and  became  the  twelfth  mem- 
ber of  the  jury,  without  objection  or  challenge. 
The   defendant    now    insists    that    the   proposed   jurors 
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who  had  formed  an  opinion,  were  disqualified,  and 
that  the  trial  Judge  was  in  error  when  he  ruled 
that  they  were  competent,  and  thereby  compelled 
him  either  to  accept  them  or  spend  peremptory 
challenges  to  avoid  them.  The  State  replies  that 
the  defendant  cannot  raise  that  question  on  this 
record,  because  he  did  not,  after  the  exhaustion  of 
all  his  peremptory  challenges,  also  challenge,  or 
offer  to  challenge.  Dunning,  but  *' accepted"  him 
without   objection. 

It  has  long  been  settled  that  a  defendant  in  a 
criminal  prosecution  must  exhaust  all  of  his  peremp- 
tory challenges  at  the  trial  below,  as  was  done  in 
this  case,  before  he  can,  in  this  Court,  question  the 
ruling  of  the  trial  Judge  as  to  the  competency  of 
persons  presented  as  jurors  (McGowan  v.  State,  9 
Yer.,  193;  Carroll  v.  State,  3  Hum.,  317;  Henry  v. 
State,  4  Hum.,  270;  Preswood  v.  State,  3  Heis., 
468;  Grlffee  v.  State,  1  Lea,  44;  Holcomh  v.  State,  8 
Lea,  420;  Taylor  v.  St<ite,  11  Lea,  721;  Hannum  v. 
State,  90  Tenn.,  649);  but  no  case  is  recalled  in 
which  it  has  been  distinctly  decided  whether  or  not 
the  defendant,  after  exhausting  his  peremptory  chal- 
lenges, must  go  further  and  make,  or  offer  to  make, 
another  challenge,  to  entitle  him  to  a  review  of  that 
ruling.  Some  of  the  opinions  in  which  the  compe- 
tency of  jurors  has  been  considered  by  this  Court, 
recite  that  the  defendant  exhausted  all  of  his  per- 
emptory challenges,  without  saying  whether  or  not 
he     thereafter     made,    or    offered     to    make,    another 
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challenge.  Of  this  class  are  JUoses  v.  State,  10 
Hum.,  466;  Moses  v.  /State,  11  Hum.,  233;  Alfred 
V.  State,  2  Swan,  681;  Majo^r  v.  State,  4  Sneed,  600. 
Other  opinions  wherein  the  question  of  compe- 
tency has  been  adjudged,  mention  the  exhaustion  of 
peremptory  challenges,  and  also  the  additional  fact 
that  a  further  challenge  was  made.  Eason  v.  State,  6 
Bax.,  468;  Conatser  v.  State,  12  Lea,  438;  Woods 
V.  State,  ante,  p.  182.  The  latter  fact  was  given 
the  prominence  of  an  essential  in  the  last  case, 
though  it  was  not  in  terms  adjudged  to  be  so.  In 
Holcomb's  case,  the  Court  said:  *'It  is  well  set- 
tled that,  unless  the  prisoner  is  forced  to  accept 
other  jurors,  after  exhausting  his  challenges,  the 
question  as  to  the  competency  of  jurors  challenged 
cannot  be  made.''  8  Liea,  419,  420.  This  has  been 
understood  to  mean  that  the  defendant  must  make 
the  subsequent  challenge,  or  offer  to  do  so;  and  we 
deem   this  the   proper   rule. 

The  true  object  of  challenges,  peremptory  and  for 
cause,  is  to  enable  the  parties  to  avoid  disqualified 
persons  and  secure  an  impartial  jury.  When  this 
end  is  accomplished,  there  can  be  no  just  ground  of 
complaint  against  the  ruling  of  the  Court  as  to  the 
competency  of  jurors.  In  the  present  case,  all  of 
those  alleged  to  be  incompetent  were  rejected  upon 
peremptory  challenges,  and,  therefore,  did  not  par- 
ticipate in  the  trial;  and  no  objection,  peremptory 
or  for  cause,  was  made  to  any  juror  selected.  Dun- 
ning,   the   only   one   selected    after   the    defendant   had 
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exhausted  his  peremptory  challenges,  was  ^'accepted'' 
by  both  sides,  without  objection  from  either.  No 
one  of  the  jurors,  actually  trying  the  case,  appears 
to  have  been  objectionable  or  disqualified,  conse- 
quently,  all  of  them  are  presumed  to  have  been  un- 
objectionable and  qualified;  this  being  so,  it  would 
avail  the  defendant  nothing  to  show,  if  he  could, 
that  some  of  those  rejected  upon  his  peremptory 
challenges  were  incompetent,  and,  for  that  reason, 
the  Court  would  not  perform  the  vain  task  of  de- 
ciding the  question  for  him.  It  would  be  other- 
wise, if  the  required  use  of  peremptory  challenges 
against  those  perspns  had  deprived  him  of  the  at- 
tempted employment  of  such  challenge  against  ob- 
jectionable persons  subsequently  presented,  and  placed 
on   the  jury   over   his   objection. 

Thompson  says  the  better  view  is,  that,  to  en- 
title a  defendant  to  relief  against  the  ruling  of  the 
trial  Court  in  relation  to  the  competency  of  a  pro- 
posed juror,  it  must  appear,  ''not  only  that  his 
peremptory  challenges  were  exhausted,  but  [also]  that 
some  objectionable  person  took  his  place  on  the  jury, 
who  otherwise  would  have  been  excluded  by  a  per- 
emptory  challenge."     Thompson  on   Trials,    Sec.    115. 

In  the  case  of  Northern  Pacific  Railroad  Connpani^ 
V.  Herbert^  the  Supreme  Court  of  the  United  States 
refused  to  consider  the  competency  of  a  challenged 
juror,  because,  whether  he  was  competent  or  incom- 
petent, the  jury  trying  the  case  appeared  to  be  'im- 
partial,   and    the    complaining    party    was    entitled    to 
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nothing  more.  The  Court,  in  deciding  the  point,  said: 
^^A  competent  and  unbiased  juror  was  selected  and 
sworn,  and  the  company  had,  therefore,  a  trial  by 
an  impartial  jury,  which  was  all  it  could  demand.'* 
116  U.  S.,  642.  The  same  Court,  while  treating 
the  same  subject  in  a  criminal  prosecution,  said: 
''The  accused  cannot  complain  if  he  is  still  tried 
by  an  impartial  jury.  He  can  demand  nothing  more. 
Nonithem  Pacific  Railroad  Company  v.  Herbert^  116 
U.  S.,  642.  The  right  to  challenge  is  a  right  to 
reject,  not  to  select,  a  juror.  If,  from  those  who 
remain,  an  impartial  jury  is  obtained,  the  constitu- 
tional right  of  the  accused  is  maintained.  In  this 
case  it  is  not  even  suggested  that  the  jury  by  which 
the  accused  was  tried  was  not  a  competent  and  im- 
partial one."  Hayes  v.  Missouri,  120  U.  S.,  71. 
This  case  is  cited,  with  approval,  in  that  of  Hopt  v. 
People  of  Utah,  120  U.  S.,  430,  and  they  are 
both  reaffirmed  in  Ex  parte  Spies,  123  U.  S.,  131, 
wherein  the  Court  held  that  its  consideration  of  the 
question  of  competency  must  be  confined  to  rulings 
in  respect  of  challenged  jurors  who  actually  sat  at 
the  trial;  and  that  the  constitutional  right  of  the 
accused  is  maintained  when  an  impartial  juror  is 
obtained  in  the  place  of  one  challenged  peremptorily 
for  bias,  and  excused.  As  in  the  Hayes  case,  it 
is  not  even  suggested  in  the  present  case  that  the 
jury  by  which  Wooten  was  tried  was  not  competent 
and   impartial. 

Our   holding   is  that  the  rulings  of   the  trial  Judge 
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as  to  the  competency  of  the  jurors  peremptorily  chal- 
lenged by  the  defendant  and  excused  from  service, 
are  not  properly  subject  to  consideration  by  this 
Court  (1)  because  the  jury  actually  trying  the  case 
appears  to  have  been  unobjectionable  and  impartial; 
(2)  because  the  defendant  <^ accepted"  without  objec- 
tion, and  did  not  challenge,  or  offer  to  challenge, 
Dunning,  the  only  juror  presented  after  the  exhaus- 
tion of  his  peremptory  challenges,  thereby  showing 
that  he  was  not  injured  by  those  rulings,  or  forced 
to  take  an  objectionable  person  whom  he  could 
otherwise  have  excluded  by  a  peremptory  challenge. 
Reverse  the  judgment  for  the  errors  pointed  out 
in  the  charge  and  in  the  refusal  to  instruct  the  jury 
as  requested,   and  remand   for   a   new   trial. 
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(Jackson.      June    12,    1897.) 

Pabdon.    Its  effect. 

The  pardon  of  a  misdemeanor  convict  operates  to  release  him 
from  fine  and  imprisonment  imposed  as  punishment,  but  does 
not  and  cannot  release  him  from  liability  for  costs  of  the  pros- 
ecution or  from  the  sentence  to  workhonse  imprisonment  for 
the  costs. 

Acts  construed:  Acts  1891,  Ch.  123. 

Code  construed:  {7417  (S.). 

Cases  cited  and  approved:  Bennett  v.  State,  8  Hum.,  126;  State 
V,  Henley,  98  Tenn.,  667;  Durham  v.  State,  89  Tenn.,  726;  Smith 
V.  State,  6  Lea,  637;  2  Whar.,  440;  8  Blackford,  229;  35  Iowa, 
419;  74  N.  C,  98;  21  Ohio  St.,  414;  10  111.,  214;  42  Miss.,  636;  46 
Pa.  St.,  357;  43  Pa.  St.,  53;  15  L.  B.  A.,  396. 

Cited  and  disapproved:  56  Miss.,  654;  3  S.  W.  Rep.,  738. 


FROM     GIBSON. 


Appeal    in    error    from    Circuit    Court    of    Gibson 
County.     John   R.   Bond,   J. 

Hill  &  Jones  for  Spellings. 

Attorney-general    Pickle    and     Walker    &    Biggs 
for   State. 

Wilkes,  J.      Defendant  was  convicted   in   the  Cir- 
cuit Court   of   Gibson  County   of   an   assault  and    bat- 
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tery,  and  fined  $250,  and  sentenced  to  jail  for  six 
months.  He  appealed  to  this  Court,  and  the  judg- 
ment of  the  lower  Court  was  affirmed  at  the  last 
term.  Afterward  the  Governor  of  the  State  granted 
him  a  pardon  in  the  usual  form.  The  pardon  was 
presented  in  the  Court  below,  upon  a  hearing  of  the 
procedendo  from  this  Court,  and  was  set  up  by  plea 
in  discharge  and  release  of  said  fine  and  imprison- 
ment and  all  the  consequences  of  said  conviction. 
The  Court  thereupon  adjudged  that  the  defendant 
was,  by  the  pardon,  released  and  discharged  of  the 
fine  and  imprisonment  as  punishment,  but  not  from 
the  costs  which  had  accrued  in  the  prosecution. 
Judgment  was  thereupon  entered  for  the  costs,  and 
the  defendant  was  remanded  to  jail  until  he  would 
pay,  secure,  or  work  out  the  costs  adjudged.  The 
defendant  appealed  from  so  much  of  the  judgment 
as  held  him  liable  to  imprisonment  until  the  costs 
would  be  paid,  secured,  or  worked  out,  and  order- 
ing  him    to  jail   for   that   purpose. 

The  pardon,  among  other  provisions,  contains  the 
following:  **  .  .  .  do  hereby  pardon  the  said  John 
Spellings  of  the  said  offense,  so  far  as  relates  to  the 
fine  and  term  of  imprisonment  yet  unexpired,  but  in 
no  [other]  way  interfering  with  the  judgment  and 
sentence  of  said  Court,  and  do  authorize  and  direct 
that  said  John  Spellings  be  forthwith  liberated  and 
put  at  large." 

In  the  case  of  Geo.  Smith  v.  State^  6  Lea,  637, 
it.  was   held  that  the   pardon  of   the   Governor   cannot 


APRIL  TERM,   1897.  203 

'      Springs  V.  State. 

release  the  defendant  from  the  costs  of  the  prosecu- 
tion that  accrue  in  favor  of  third  persons,  as  inci- 
dent to  the  conviction,  although  it  in  terms  purports 
to  do  so.  This  is  in  accord  with  all  the  authorities. 
State  V.  Farley^  8  Blackford,  229;  ^tep  v.  Lacey^ 
35  Iowa,  419  (14  Am.  Rep.,  498);  Sta^e  v.  Mooney^ 
74  N.  C,  98;  L^Jyy  v.  Nichx>U,  21  Ohio  State,  414; 
Holliday  v.    People,  10  111.,   214  (59  Am.  Dec.,  579). 

In  some  states  it  is  held  that  a  pardon  granted 
and  pleaded  before  conviction,  bars  a  judgment  for 
Court  costs  and  witness  fees.  White  v.  State,  42 
Miss.,  636;  Commonwealth  v.  Hitchmarij  46  Pa.  St., 
357;  Commonwealth  v.  Ahl,  43  Pa.  St.,  58;  Fischel 
V.  MUU,  15  L.  R.  A.,  396,  note.  Under  the  Con- 
stitution and  laws  of  Tennessee,  however,  the  Gov- 
ernor  can  only  pardon  after  conviction.  Smith  v. 
8ta4ie,  6  Lea,  638.  But  while  the  pardon  does  not 
relieve  from  costs,  nor  discharge  the  defendant  from 
his  liability  for  them,  still  the  question  remains,  can 
he  be  required,  after  pardon,  to  pay,  secure,  or 
work  them  out,  or,  in  default,  be  committed  or 
continued   in   confinement? 

The  case  now  before  us  is  a  workhouse  sentence, 
under  the  Act  of  1891,  Ch.  123,  Sec.  12.  Shan- 
non, §7417.  This  section  is  in  these  words:  *'In 
all  cases  where  a  person  is  by  law  liable  to  be  im- 
prisoned in  the  county  jail  for  punishment,  or  for 
failure  to  pay  a  fine  and  costs,  or  costs  only,  as 
the  case  may  be,  in  misdemeanor  cases,  and  in  fel- 
ony  cases   where   the   punishment   has   been   commuted 
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from  confinemeDt  in  the  penitentiary  to  the  county  jail, 
he  or  she  shall  be  sentenced  to  be  confined,  and 
shall  be  confined, '  at  hard  labor  in  the  county  work- 
house, until  the  expiration  of  their  sentence  of  im- 
prisonment, and  thereafter  until  the  fine  and  costs, 
or  costs  only,  as  the  case  may  be,  have  been  worked 
out,    paid,    or   secured   to   be   paid." 

Under  the  Code  of  1858,  §§6271,  5272,  and  the 
Act  of  1859-60,  amending  those  sections,  a  person 
convicted  of  a  misdemeanor,  whose  term  of  impris- 
onment had  expired,  could  obtain  a  release,  though 
he  had  not  paid  the  costs  of  the  prosecution  or  the 
fine  imposed,  by  taking  an  oath  of  insolvency.  The 
consequence  was  that  it  became  a  constant  practice 
for  criminals   to   escape  the  payment  of   costs  by  tak- 

4 

ing  the  oath,  until  it  became  a  mere  matter  of 
course.  To  remedy  this  evil,  among  others,  the 
workhouse  system  was  inaugurated,  and  the  oath  of 
insolvency  was  done  away  with,  so  that  costs,  as 
well  as  imprisonment  and  fine,  must  be  satisfied  be- 
fore *the  criminal  was  entitled  to  his  discharge. 
Durham   v.    The   State^    5    Pick.,    726. 

While  the  Governor,  under  the  pardoning  prerog- 
ative, has  the  power  to  release  fines  and  set  aside 
imprisonment  when  designed  as  punishment  or  pen- 
alty, his  pardon  does  not  extend  to  costs — a  matter 
which  is  exclusively  within  the  province  of  the  Leg- 
islature. State  V.  Henley^  98  Tenn.,  667.  The 
pardon  in  this  case  does  not  attempt  to  do  so.  It 
provides   that   the   defendant    is    pardoned    of    the   of- 
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fense  so  far  as  relates  to  the  fine  and  term  of  im- 
prisonmeDt,  **bat  in  no  [other]  way  interfering  with 
the  judgment  and  sentence  of  said  Court,"  the  word 
other,  here  supplied,  being  clearly  an  omission  in  the 
form  of  the  pardon,  and  necessary  to  be  supplied 
to  give  any  force  whatever  to  the  pardon.  It  is 
true  that  the  pardon  does  authorize  and  direct  that 
Spellings  be  forthwith  liberated  and  put  at  large, 
but  this  does  not  mean  that  he  is  to  be  released 
until  he  has  complied  with  that  part  of  the  sentence 
which  the  Governor  could  not  release  and  did  not 
attempt  to  discharge.  This  was  the  effect  given  to 
the  pardon  of  the  Governor  in  Bennett  v.  Tlie  State^ 
8  Hum.,  126,  where  the  terms  of  the  pardon  are 
the  same  as  in  this  case,  and  the  direction  was  that 
Bennett  be  forthwith  liberated  and  put  at  large. 
This  Court,  upon  the  plea  of  pardon  being  filed,  di- 
rected that  Bennett  be  discharged  from  confinement 
upon  condition  that  he  pay,  or  secure  to  be  paid, 
the   costs   of   the   prosecution. 

We  are  not  called  upon  to  decide  what  is  the 
effect  of  such  pardon  in  felony  cases  when  the  con- 
vict  is  in  the  penitentiary,  and  in  which  the  sen- 
tence of  the  Court  does  not  direct  that  he  be 
confined  until  the  costs  are  paid,  as  is  done  in  work- 
house sentences  like  the  present.  We  have  been 
cited  to  the  cases  of  Kx  parte  Gregory^  56  Miss., 
664,  and  Ex  parte  Purcell,  31  S.  W.  Rep.,  738 
(Arkansas  case),  as  holding  that  judgment  for  costs 
cannot   be   enforced   by   imprisonment   in   case   of   par- 
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don,  although  the  civil  liability  may  remain.  Also 
to  case  of  Bx  parte  McDonald^  2  Whar.,  440,  hold- 
ing the  opposite.  Necessarily,  in  each  case  the  ef- 
fect, of  the  pardon  must  depend  largely  upon  the 
provisions  of  the  Constitution  and  laws  of  the  State, 
and  be  governed  by  them,  so  that  these  cases  are 
not  controlling.  In  the  case  now  on  trial  the  stat- 
ute clearly  provides  that  costs  shall  be  enforced  by 
imprisonment  and  hard  labor  in  the  workhouse,  as 
well  as  the  imprisonment  and  fine,  and  the  Governor 
has$  no  power,  nor  has  he  attempted,  to  release  and 
discharge   the   costs. 

The    judgment  of    the   Court    below    must    be    af- 
firmed. 
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(Jackson.      June    12,   1897.) 

1 .  I NDiCTM ENT.    Suffldent  for  ravishin g  female  under  ten  years  of  age. 

An  indictment  alleging  that  defendant  made  an  assault  and  bat- 
tery on  a  female  under  ten  years  of  age,  with  intent  to  have 
carnal  knowledge  of  her  and  with  intent  to  commit  rape,  and 
that,  forcibly  and  against  her  will,  defendant  did  ravish  and 
criminally  know  her.  is  not  bad  for  repugnancy  or  duplicity, 
but  distinctly  charges  'the  crime  of  ravishing  a  female  under 
ten  years  of  age.     {Post,  pp.  212,  213,) 

2.  Cbiminal  Pbactice.     No  rei^ersal  for  alleged  errors  of  Court  in 

refusing  to  qimsh  cou/nts  of  indictment 

Alleged  errors,  in  dealing  with  counts  of  an  indictment  of  which 
defendant  is  acquitted,  will  not  be  considered  on  appeal.  {Post, 
p.  213. ) 

3.  Same.     Discharge  of  Juror  for  sickness. 

The  withdrawal  and  discharge  of  a  juror  in  a  criminal  case  who 
becomes  too  ill  to  perform  his  duties  during  the  progress  of 
the  trial,  after  which  a  new  juror  is  impaneled  and  the  trial 
commenced  dc  novo,  as  authorized  by  Shannon *s  Code,  {  5840, 
will  not  authorize  a  plea  of  former  jeopardy.    (Post,  pp.  213-215. ) 

Ck)de  construed:  I  5840  (S.);  J  4804  (M.  A  V.);  I  4028  (T.  &  S.). 

Gases  cited  and  approved:  State  v.  Curtis,  5  Hum.,  601;  Snowden 
V.  State,  7  Baz.,  484;  Garner  v.  State,  5  Yer.,  160;  Mahala  v. 
State,  10  Yer.,  537;  Lewis  v.  State,  3  Head.  143. 

4.  Same.    Prosecutor  not  incam,petent,  when. 

Evidence  that  the  prosecutor,  whose  name  is  marked  on  an  in- 
dictment, had  sustained  a  fracture  of  the  skull  does  not  require 
the  granting  of  a  new  trial  on  the  ground  that  the  prosecutor 
was  an  imbecile.  Incapable  of  doing  any  business,  where  such 
objection  was  not  presented  either  by  plea  in  abatement  or  by 
any  evidence  of  imbecility.     (Post,  p.  215.) 
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5.  Same.    Irregularities  cured  by  verdict. 

Failure  to  mark  the  Dames  of  witnesses  on  an  amended  indict- 
ment, or  of  the  record  to  show  on  what  day  of  the  month  or 
year  the  amended  indictment  was  found,  is  cured « by  verdict. 
{Post,  p.  215.) 

6.  Same.     Charge  not  misleading^  when, 

A  reference  by  the  Court  in  an  instruction,  to  an  assault  and 
battery  with  intent  to  rape,  as  bein^  set  out  as  the  second 
charge  of  the  in<^ictment  instead  of  the  third,  is  not  ground 
for  reversal  where  he  subsequently  explains  that  such  crime 
is  charged  in  the  third  count.     (PosU  pp.  216,  217.) 


FROM     SHEI^Y. 


Appeal  in  error  from  Criminal  Court  of  Shelby 
County.      L.  P.  Cooper,  J. 

Cassels   &   Cassbls  for   DeBerry. 

Attorney-general   Pickle  for   State. 

McAlister,  J.  The  prisoner  was  convicted  in 
the  Criminal  Court  of  Shelby  County  of  an  assault 
and  battery  with  intent  to  ravish  a  female  under  the 
age  of  ten  years,  and  his  punishment  fixed  by  the 
jury  at  death  by  hanging.  Motion  for  new  trial 
and  in  arrest  of  judgment  having  been  overruled, 
the   prisoner   has   appealed. 

The  first  assignment  of  error  is  that  the  verdict 
was  not  warranted  by  the  evidence.  The  victim  of 
the   alleged   crime  was   a  little  white  girl  about  seven 
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years  of  age,  named  Elenora  Eigimao,  who,  with 
her  parents,  lived  on  a  farm  near  Frayser  Station, 
in  Shelby  County.  The  prisoner  and  his  wife  oc- 
cupied a  room  on  the  premises,  the  wife  being  em- 
ployed to  cook  and  the  prisoner  to  do  such  work 
as  might  be  required.  The  husband  of  Mrs.  Eigi- 
man  had,  a  short  time  before  this,  sustained  a  frac- 
ture of  the  skull,  and  at  the  time  of  the  injur}''  to 
the  child  was  confined  at  St.  Joseph's  Hospital, 
in  Memphis.  On  the  day  the  child  was  assaulted 
Mrs.  Eigiman  had  gone  to  Memphis  to  see  her  hus- 
band, and  left  her  three  children,  aged  seven,  five, 
and  two  years,  respectively,  in  charge  of  defendant 
and  his  wife.  No  other  person  lived  on  the  place, 
and   no   one   else   was   there   when   she   left. 

Mrs.  Eigiman  testified  that  when  she  left  in  the 
morning  the  little  girl,  Elenora,  was  complaining  of 
not  feeling  well,  and  was  only  dressed  in  her  night 
clothes;  that  when  she  returned,  late  in  the  after- 
noon, she  found  Elenora  in  bed,  nervous  and  cry- 
ing, as  if  in  pain.  When  asked  the  cause,  she 
made  no  response,  and  all  that  night  the  child 
moaned  in  her  sleep.  Next  morning,  the  mother 
went  to  the  child's  bed,  and  discovered  that  her  night 
garments  and  the  bed  clothes  were  bloody.  Further 
examination  revealed  the  fact  that  4:he  child's  parts 
were  swollen  and  lacerated.  The  language  of  the 
mother  is  that  the  child's  condition  was  awful.  That 
the  child  was  crying  and  trembling,  and,  after  much 
persuasion,    she    finally   told     her     mother    that    while 
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she   was   asleep   on   the    bed    the   defendant   came   and 
got   on   to*J)   of   her,  .and   hurt   her. 

It  appears  that  when  Mrs.  Eigiman  returned  that 
evening  neither  the  defendant  nor  his  wife  were  on 
the  premises,  and  the  defendant  did  not  return  until 
about  eleven  o'clock  on  the  following  day.  Mrs. 
Eigiman  then  confronted  him  with  the  child,  and 
accused  him  of  the  crime.  Defendant  denied  it, 
whereupon  the  child  said:  '*  Yes,  you  did,  Harvey. 
You  know  you  did."  The  mother  thereupon  caught 
hold  of  the  defendant,  but  he  shook  her  off,  and 
left   the   premises. 

The  proof  further  shows  that  Mrs.  Eigiman  then 
carried  the  little  girl  to  Memphis,  where  she  was 
examined,  the  day  after  the  injury,  by  a  physician. 
The  physician  testified  that  he  found  the  child  highly 
excited,  nervous,  and  trembling;  that  the  person  of 
the  child  was  swollen,  lacerated,  and  very  tender  to 
the  touch;  that  the  parts  showed  acute  inflammation 
and  swelling;  that  he  found  a  purulent  discharge 
and  a  slight  rupture  of  the  hymen;  that  penetration 
had  been  partial  but  not  complete;  that  the  acute 
inflammation,  purulent  discharge,  and  swelling  indicated 
that  the  injury  was  recent.  During  the  course  of 
the  examination  the  physician  asked  the  child  who 
hurt  her,  and  she  replied  that  ** Harvey  hurt  her." 
The  mother  was  not  present  when  the  child  made 
this   statement. 

The  child,  Elenora,  was  also  examined  as  a  wit- 
ness.      At   the   date   of    her   testimony   she   was   eight 
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years  of  age,  being  only  seven  at  the  date  of  the 
injury.  Her  testimony  was  that,  after  her  mother 
went  to  town,  Harvey  DeBerry  came  into* her  room; 
that  she  was  sick  and  lying  down  at  the  time;  that 
defendant  got  on  her  and  hurt  her;  that  she  cried 
and  tried  to  push  him  off;  that  she  told  her  mother 
about  it.  The  reason  she  did  not  tell  her  mother 
at  first  was  that  Harvey  told  her  he  would  kill  her 
if  she  did,  and  she  was  afraid.  The  witness  pointed 
out  Harvey  in  the  Courtroom,  and  said,  <*He  is 
the   one   that    hurt   me." 

The  record  shows  that,  after  the  crime  was  com- 
mitted, the  defendant  fled  to  Arkansas,  and  assumed 
the  name  of  Frank  Berry.  He  was  arrested  there 
and   brought    hack   to  Shelby  County. 

Two  witnesses  were  introduced  by  defendant,  but 
their  testimony  is  wholly  immaterial,  and  throws  no 
light  on  the  issue.  One  Houston  testified  that,  on 
the  day  preceding  the  day  the  crime  is  alleged  to 
have  been  committed,  he  and  the  defendant  were  em- 
ployed  on  the  Reiley  plantation  pulling  and  hauling 
corn;  that  they  carried  the  corn  and  deposited  it  in 
the  granaries  on  the  premises  occupied  by  the  Eigi- 
mans;  that  witness  was  sick  the  next  day,  and  did 
not  go  to  work;  that  he  never  saw  defendant  after- 
wards until  he  saw  him  in  Court;  that  he  saw  him 
frequently  before   that  time. 

The  other  witness,  Hannah  Hudson,  testified  that 
she  waahed  for  Mrs.  Eigiman  a  month;  that  she 
washed    the   children's   clothes,    and   saw   no   stains  on 
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any  of  their  garments.  On  cross-examination,  wit- 
ness said  she  washed  for  Mrs.  Eisriman  in  the  month 
of  September,  and  did  not  wash  for  her  at  all  in 
October. 

Defendant's  counsel  did  attempt  to  throw  suspi- 
cion upon  one  Dave  Alien,  colored,  as  the  perpetra- 
tor of  the  crime.  The  little  girl  stated,  on  cross- 
examination,  that  Dave  Allen  had  pulled  up  her 
clothes,  but  did  not  hurt  her.  .  There  was  no  evi- 
dence in  the  record  incriminating  Dave  Allen  as  the 
author  of  this  injury.  The  only  evidence  relating 
to  him  is  found  in  the  statement  of  the  little  girl 
that  he  had  pulled  up  her  clothes,  but  did  not  hurt 
her.  This  occurred  on  another  ^occasion,  and  had  no 
connection  with  present  injury.  We  have  no  doubt 
of   the   guilt   of   the   defendant   upon   the   record. 

The  second  assignment  of  error  is  that  the  Court 
erred  in  overruling  the  motion  to  quash  the  indict- 
ment. .  The  specific  grounds  assigned  were,  viz. :  First, 
the  indictment  is  ambiguous,  repugnant,  and  duplex, 
in  this,  that  it  charges  the  defendant  in  the  same 
count  with  an  assault  and  battery  with  intent  to  have 
carnal  knowledge  of  a  female  under  ten  years,  and 
with  intent  to  commit  rape,  and  the  actual  commis- 
sion  of    rape. 

We  do  not  agree  with  counsel  in  his  interpreta- 
tion of  the  first  count  in  this  indictment.  In  our 
view  it  distinctly  charges  the  defendant  with  the 
crime  of  ravishing  a  female  under  the  age  of  ten 
years.      In   charging  rape   the  indictment  alleges   that 
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an  assault  and  battery  was  made  upon  this  female 
under  ten  years  of  age  with  intent  to  have  carnal 
knowledge  of  her,  and  with  the  intent  to  commit 
rape,  and  that  forcibly  and  against  her  will — unlaw- 
fully, feloniously,  and  violently  —  the  defendant  did 
ravish  and  carnally  know  her.  There  is  no  repug- 
nancy or  duplicity  or  ambiguity  in  this  count,  and 
the   motion   to   quash   was   properly   overruled. 

It  appears  that,  pending  the  motion  to  quash,  the 
Indictment  was  recommitted  to  the  grand  jury,  and 
two  additional  counts  were  preferred.  The  first  of 
these  new  counts  charged  defendant  with  the  crime  of 
ravishing  a  female,  but  not  a  female  under  ten  years 
of  age,  as  charged  in  the  first  count.  The  second 
of  the  new  counts  charged  defendant  with  an  assault 
and  battery  with  attempt  to  ravish  a  female  under 
ten   years   of  age. 

The  defendant  was  acquitted  on  first  and  second 
counts,  which  charged  rape,  and  was  found  guilty 
on  the  third  count,  of  an  assault  and  battery  with 
attempt  to  ravish  a  female  under  the  age  of  ten 
years,  and  his  punishment "  was  fixed  at  death  by 
hanging.  The  defendant  having  been  acquitted  on 
the  first  and  second  counts,  any  alleged  error  on 
the  part  of  the  Court  in  dealing  with  said  counts 
are,    of   course,    immaterial. 

It  appears  from  the  record  that  during  the  prog- 
ress of  the  trial,  and  after  the  evidence  had  been 
partially  heard,  one  of  the  jurors  became  too  ill  to 
discharge    his    duties,    and    thereupon    he    was    with- 
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drawD  from  the  panel  and  discharged  by  the  Court. 
A  new  juror  was  then  impaneled,  and  the  trial  com- 
menoed  de  novo.  The  defendant  interposed  a  plea 
of  once  in  jeopardy,  which,  on  motion  of  the 
Attorney-general,  was  stricken  from  the  files,  and 
this  action  of  the  Court  is  assigned  as  error.  The 
action  of  the  Court  is  expressly  authorized  by  §  5840 
of  Shannon's  Code,  which  provides,  viz.:  *<  Should 
a  juror,  either  in  a  civil  or  criminal  action,  during 
the  progress  of  the  trial,  become  so  unwell  that, 
in  the  opinion  of  the  Court,  he  is  unable  to  serve, 
he  may  be  discharged,  and  a  new  juror  summoned 
instanter,    impaneled,    and   the   trial   recommenced." 

It  has  been  held  by  this  Court  that  this  statute 
enables  the  Court  to  supply  the  place  of  a  sick  juror, 
and  proceed  with  the  trial  de  novo  and  instanter,  or 
to  discharge  the  entire  jury  and  continue  the  cause. 
5  Hum.,  601;  7  Bax.,  484.  Again,  it  has  been 
held  that  the  discharge  of  a  juror  does  not  break 
up  the  entire  panel.  The  other  jurors  remain  a  part 
of  the  jury,  and  are  not  subject  again  to  challenge, 
nor  are  they  to  be  resworn.  6  Yer.,  160;  10  Yer., 
537;  5  Hum.,  601.  Again,  it  was  held  that  if,  af- 
ter  the  jury  in  a  criipinal  case  is  selected,  one  of 
the  number  is  discharged,  the  prisoner  is  not  en- 
titled to  a  full  panel  of  jurors  out  of  which  to  till 
the  vacancy.  He  is  only  entitled  to  the  number 
allowed  if  the  juror  had  not  been  selected.  3  Hea<l, 
143. 

The    action    of    the    Court   in    this  matter   was  in 
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strict  conformity  with  the  provisions  of  the  Code  and 
the  adjudications  of  this  Court,  and  affords  no  ground 
for  the  plea  of  once  in  jeopardy.  After  the  new 
juror  was  substituted,  the  cause  was  recommenced, 
and  proceeded  to  final  verdict  and  judgment  already 
announced. 

The  next  assignment  of  error  is  that  the  Court 
erred  in  overruling  the  motion  for  a  new  trial  and 
in  arrest  of  judgment,  for  the  reason  that  the  rec- 
ord shows  that  the  prosecutor  marked  on  the  in- 
dictment was,  at  the  time  of  the  finding  of  the  in- 
dictment, an  imbecile,  and  incapable  of  doing  any 
business,  and  confined  at  St.  Joseph's  Hospital.  This 
matter  was  not  presented  in  the  lower  Court,  either 
by  plea  in  abatement  or  by  any  evidence  of  the  fact 
on  the  trial.  The  only  reference  to  Mr.  Eigiman 
is  made  by  his  wife,  who  states  that  her  husband  had 
sustained  a  fracture  of  the  skull,  but  there  is  no  proof 
that  he  was  an  imbecile  or  that  his  mind  was  affected 
in   anywise   by  the   injury. 

The  next  exception  is  that  no  witnesses  were 
marked  on  the  amended  indictment,  or  were  sworn 
to  testify  before  the  grand  jury,  nor  does  the  rec- 
ord show  upon  what  day  of  the  month  or  year 
the  amended  indictments  were  found.  It  suffices  to 
say  that  no  motion  to  quash  for  these  defects  was 
made  in  the  lower  Court,  nor  was  the  matter  in  any 
other  way  brought  to  the  attention  of  the  Court. 
Such  objections  are  unsubstantial,  and  are  cured  by 
verdict. 
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The  next  class  of  assignments  is  based  upon  al- 
leged errors  in  the  charge  of  the  Court.  The  first 
is  that  the  Court  erred  in  charging  the  jury,  viz.: 
^'The  second  charge  contained  in  the  indictment,  and 
which  you  are  to  consider,  is  an  assault  and  battery 
with  intent  to  unlawfully  and  carnally  know  a  fe- 
male  under   the   age   of   ten   years." 

The  objection  is  that  this  crime  is  charged  in  the 
first  count  of  the  indictment,  and  not  in  the  second 
count.  Counsel  is  in  error  in  stating  that  the  crime 
is  charged  in  the  first  count.  It  is  charged  in  the 
third  count.  Moreover,  the  Court  did  not  say  the 
crime  is  charged  in  the  second  count  of  the  indict- 
ment. The  Court  simply  spoke  of  it  as  the  second 
charge  in  the  indictment,  but,  towards  the  close  of 
his  charge,  he  explains  to  the  jury  that  this  crime 
is  charged  in  the  third  count  of  the  indictment,  and 
this  is  true.  It  was  upon  this  third  count  that  de- 
fendant  was  convicted,  which  is  the  crime  be  was 
guilty   of,    upon   the   facts   disclosed   in   the   record. 

The  verdict  of  the  jury  indicates  a  most  intelli- 
gent comprehension  on  their  part  of  the  charge  of 
the  court,  and  a  proper  discrimination  in  applying 
the  law  to  the  facts  of  the  case.  The  statute  is 
that  *'any  person  who  shall  cominit  an  assault  and 
battery  upon  a  female  under  ten  years  of  age,  with 
intent,  unlawfully  and  carnally,  to  know  her,  shall, 
on  conviction,  be  punished  as  in  case  of  rape."  The 
punishment  fixed  by  statute  for  rape  is  death  by 
hanging,    but    the    jury   before    whom   the   oflfender   is 
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tried  and  convicted,  may,  if  they  think  proper,  com- 
mute the  punishment  to  imprisonment  in  the  peni- 
tentiary for  life,  or  for  a  period  of  not  less  than 
ten  years.  The  jury  in  this  case  did  not  see  proper 
to  commute  the  punishment,  but  fixed  the  penalty 
at  death  by  hanging.  This  sentence  is  just,  and 
meets  with  our  approval,  upon  the  facts  disclosed  in 
the   record. 

There  is  no  error  in  the  record,  and  we  affirm 
the  judgment.  *     ' 

It  is,  therefore,  ordered  by  the  Court  that  for 
the  offense  aforesaid  the  defendant  be  remanded  to 
the  jail  of  Shelby  County,  and  there  be  safely  con- 
fined until  Tuesday,  July  20,  1897,  when,  on  said 
day,  between  the  hours  of  ten  o'clock  a.m.  and  four 
o'clock  P.M.,  and  in  the  manner  prescribed  by  law, 
he   shall   be   hanged   by  the   neck   until   he   is   dead. 
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Railroad  v.  Spence. 
(Jackson.      June   17,   1897.) 

1.  Railboads.    LiaMMy  of  unfenced^  for  killing  stock  dejlned. 

The  liability  of  railroad  companies  having  unfenced  tracks, 
under  Acts  1891,  Ch.  101,  for  the  killing  or  injury  of  animals 
by  their  moving  trains,  engines,  or  cars,  except  when  the 
owner  contributed  thereto  by  his  negligence  or  willfully  pro> 
cured  it,  is  not  limited  to  animals  running  loose,  but  applies  to 
all  animals,  whether  loose  or  in  use  or  control  of  the  owner. 
(Po8t,  pp.  220,  221.) 

Act  construed:  Acts  1891,  Ch.  101. 

Case  cited:  Railroad  v.  Stonecipher,  95  Tenn.,  314. 

2.  Same.     CoTvMbutory  negligence  that  defeats  suit  for  kUling  animaU 

It  constitutes  contributory  negligence  that  will  defeat  recovery 
against  a  railroad  company,  whose  track  is  unfenced,  for  the 
killing  of-  a  mule  by  its  passing  train,  where  the  owner  had, 
at  the  time  of  the  accident,  left  the  public  road  to  save  a  short 
distance  and  ridden  upon  the  railroad  track  in  a  cut,  where  he 
was  concealed  from  view.     (Post.  pp.  219,  221,  222.) 

Act  construed:  Acts  1891,  Ch.  101. 


FROM     WEAKLEY. 


Appeal   in   error    from    Circuit   Court   of    Weakley 
County.      John   R.  Bond,  J. 

Jos.  E.  Jones  for   Railroad. 

Charles   M.  Ewing  for   Spence. 
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Snodgrass,  C.  J.  The  defendant  in  error  sued 
the  railroad  company,  and  obtained  verdict  and  judg- 
ment for  twenty-five  dollars,  as  damages  for  killing 
his  mule.  The  suit  was  brought  before  a  Justice 
of  the  Peace,  appealed  to  the  Circuit  Court,  and 
again  appealed  to  this  Court,  both  appeals  being  by 
plaintiflf  in  error. 

The  facts  are  agreed  upon,  and  such  statement 
takes  the  place  of  detailed  evidence  in  the  bill  of 
exceptions.  They  are  substantially 'as  follows:  Spence 
owned  the  mule,  worth  twenty-five  dollars,  and,  while 
riding  it  on  a  dirt  road  near  the  track  of  the  rail- 
road, left  the  dirt  road  to  ride  along  the  railroad 
track  through  a  cut,  in  order  to  save  a  short  dis- 
tance in  his  travel  home.  While  riding  through  this 
cut,  a  passenger  train  turned  a  curve  forty  or  fifty 
yards  from  him,  and  caught  his  mule,  the  plaintiff 
himself  escaping  by  jumping  off  and  running  up  the 
embankment.  The  railroad  track  was  not  fenced, 
and  no  statutory  precautions  were  observed  by  the 
employes    on    the    train   when    the   accident  occurred. 

The  defendant  asked  the  Court  to  charge  as  fol- 
lows: ''If  the  railway  at  the  place  where  the 
mule  was  killed  was  unfenced,  and  was  at  a  point 
away  from  the  public  crossing  and  distant  from  the 
railroad  yards,  switches  or  station,  and  the  owner 
of  the  mule,  the  plaintiff,  was  guilty  of  contributory 
negligence  in  the  killing  of  the  mule,  by  riding  it 
on  the  railroad  track,  or  so  near  thereto  as  to  be 
struck   by   a  passing  train,    then,    and    in   that   event. 
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the  plaintiflf  cannot  recover.  Such  contributory  neg- 
ligence would  be  a  defense  and  a  bar  to  any  recov- 
ery." This  request  to  charge  was  to  have  the  first 
proviso  of  Sec.  2  of  the  Act  of  1891,  Ch.  101, 
p.  220,  known  as  the  railroad  fence  law,  applied  to 
the  f^cts  developed.  The  Circuit  Judge  was  of  opin- 
ion that  it  did  not  apply,  and  refused  to  give  it  as 
the  law  of  the  case.  This  is  the  only  error  as- 
signed. *  The  section  in  which  this  proviso  occurs, 
with   two   others,    is   as   follows: 

*'Sec.  2.  Be  it  further  enacted,  That  any  per- 
son, company,  or  corporation,  or  lessee  or  agent 
thereof,  owning  or  operating  any  railroad  within  the 
State  of  Tennessee,  shall  be  liable  for  the  value  of 
any  horse,  cow,  or  other  stock  killed,  and  reasonable 
damage  for  any  injury  to  any  such  live  stock  upon 
or  near  the  track  of  any  railroad  in  this  State, 
whenever  such  killing  or  injury  is  caused  by  any 
moving  train  or  engine  or  cars  upon  such  track; 
Provided,  That  contributory  negligence  on  the  part 
of  the  plaintiff,  in  any  action  or  suit  to  recover 
damages  for  such  killing  or  injury,  may  be  set  up 
as  a  defense;  But  provided  furthe7\  That  the  allow- 
ing of  stock  to  run  at  large  upon  common  unfenced 
range,  or  upon  inclosed  land  owned  or  in  possession 
of  the  owner  of  such  stock,  shall  not  be  deemed 
or  held  to  be  such  contributory  negligence;  Pro- 
vided further,  That  in  any  such  suit  or  action, 
proof  of  willful  intent  on  the  part  of  the  plaintiff 
therein   to   procure   the  killing  or   injury  of   any  such 
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stock,  in  the  maoDer  aforesaid,  shall  defeat  the  re- 
covery of  any   damages   for   such   killing  or   injury." 

It  is  argued  that  the  Circuit  Judge  put  his  re- 
fusal to  instruct  the  jury,  as  requested,  upon  the 
ground  that  this  Act  had  reference  only  to  loose 
stock,  or  stock  running  at  large,  and  though  the 
Judge  does  not  state  his  position,  this,  most  proba- 
bly, was  the  view  he  took  of  the  law.  We  are 
unable  to  concur  in  this  view.  Nothing  is  said  in 
the  Act  as  to  the  situation  or  condition  of  stock 
killed  or  injured,  whether  loose  or  in  use  or  con- 
trol of  owners.  It  is  only  when  we  come  to  the 
proviso  that  loose  stock,  or  stock  running  at  large, 
is  mentioned,  and  then  but  to  excuse  the  owner,  who 
has  allowed  it  so  to  run,  from  contributory  negli- 
gence which  might  have  been  implied  as  existing  and 
a  defense  under  preceding  terms  of  the  section  quoted. 
The  Act  fixes  liability  for  the  killing  or  injury  to 
animals  named  or  referred  to  therein  when  the  road 
is  unfenced,  without  reference  to  any  other  care  or 
precaution  the*  railroad  company  took  to  prevent  it, 
and  proof  of  observance  of  statutory  precautions  is 
irrelevant.  Raihoad  Co,  v.  StonscipJwr^  11  Pick., 
314. 

In  this  sweeping  provision  as  to  liability  there  are 
two  exceptions,  first,  where  the  owner  contributed  to 
the  killing  by  his  negligence,  and,  second,  where 
there  appeared  a  willful  intent  on  the  part  of  the 
owner   to   procure   the   killing   or   injury. 

Whatever  would  show  either  of   these  acts  of   neg- 
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ligence  or  willful  intent  on  the  part  of  the  owner, 
might  be  shown  as  a  defense  and  to  defeat  a  re- 
covery, except  that  it  should  not  be  deemed  to  be 
contributory  negligence  that  the  animal  killed,  if  a 
loose  animal,  or  one  running  at  large,  was  so  loose 
and  at  large  by  the  allowance  of  the  owner  upon 
inclosed  land  owned  or  in  his  possession,  or  upon 
common  unfenced  range.  The  language,  therefore, 
does  not  make  the  Act  mean  only  to  provide  for 
killing  or  injury  to  loose  animals,  but  is  specific  in 
reference  to  all  animals,  however  killed  or  injured 
by  a  railroad  train,  and  merely  limits  the  range 
which  the  evidence  as  to  contributory  negligence 
might  take'  by  excluding  (as  to  loose  stock)  the 
proof  of  the  fact  that  the  owner  allowed  them  to 
run  at  large,  and  this  by  making  such  fact  not  con- 
tributory negligence,  as  under  certain  circumstances 
it   might   otherwise   have   been. 

If  the  railroad  companies  do  not  fence  their  tracks, 
as  the  law  now  stands,  they  are  liable  for  all  loose 
stock  killed  or  injured,  but  they  are  not  liable  for 
that  ridden,  driven,  carried,  or  tied  on  the  track  by 
the  owner  with  intent  that  it  shall  be  killed  or  in- 
jured, or  in  such  way  that  his  act  was  so  negligent 
as  to  be  contributory  to  the  killing  or  injury.  The 
case  under  consideration  shows  the  propriety,  as  well 
as  justice,  of  these  exceptions  to  the  rule  of  abso- 
lute liability.  The  plaintiff  left  his  road  in  order  to 
save  forty-six  feet  in  distance,  ventured  into  a  cut 
where   he   was   concealed    by    a   curve,    and    took    the 
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chance  of  getting  himself  and  mule  killed  and  wreck- 
ing any  train  that  might  be  forced  to  pass  through 
at  the  same  time.  This  was  contributory  negligence, 
and  such  as  is  clearly  within  the  contemplation  of 
the   statutory   proviso. 

The  judgment   is   reversed,   and   case   remanded   for 
a   new   trial. 
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Nelson  v.    Vanden. 

{Jackson.      September   20,    1897.) 

1.  Fraudulent  Conveyance.     Subseq^ient  creditors^  wfut  are. 

The  complainants  in  a  snit  to  set  aside  a  voluntary  conveyance 
are  held  to  be  subsequent  creditors  of  the  grantor,  althoug>h 
he  owed  them  large  sums  at  date  of  deed,  where  he  afterwards 
paid  off  those  debts  and  then  contracted  the  debts  sued  on. 
{Post,  pp,  229,  230.) 

Case  cited:  46  N.  J.  Eq.,  94. 

2.  Same.     Voluntanry  conveyance  not  presumed  fraiululent  as  to  sub- 

seqivent  creditors. 

A  voluntary  conveyance  will  not  be  presumed  fraudulent  as  to 
subsequent  creditors,  but  fraud  in  fact  must  be  established. 
{Post,  pp.  231-233.) 

Cases  cited  and  approved:  Nicholas  v.  Ward,  1  Head,  334;  Nelson 
V.  Kinney,  93  Tenn.,  443;  Trezevant  v.  Terrell,  96  Tenn.,  528. 

3.  Same.     Sfunving  antecedent  indebtedness  to  impeach  a  voluntary 

conveyance. 

Although  subsequent  creditors  may  impeach  a  voluntary  convey- 
ance by  showing  antecedent  debts,  to  afford  reasonable  evidence 
of  fraudulent  intent,  the  mere  existence  of  debts  at  the  time' 
of  such  conveyance  is  insufficient  for  this  purpose  if  amply  suf- 
ficient property  is  retained  to  meet  the  indebtedness.  {Post, 
pp.  233,  234.) 

4.  Same.     De!its  created  after  registration  of  deed. 

One  who  gives  credit  to  the  grantor  in  a  duly  registered  voluntary 
conveyance  six  months  after  its  registration  cannot  claim  that 
he  relied  on  the  security  of  the  property  conveyed.  {Post,  PP- 
234-240.) 

Cases  cited:  Martin  v.  Oliver,  9  Hum.,  561;  Levering  v.  Jf^orvell^ 
9  Bax.,  176;  Laird  v.  Scott,  5  Heis.,  314;  Trezevant  v.  Terrell, 
96  Tenn.,  528;  White  v.  Bettis,  9  Heis.,  645;  Churchill  v.  Wells» 
7  Cold.,  364;  106  U.  S.,  260;  69  Am.  Dec,  412. 
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5.  Same.     Valid  as  to  svlbs&juent  creditors, 

A  voluntary  conveyance  is  valid  as  to  a  subsequent  creditor  who 
had  actual  or  constructive  notice  of  the  conveyance  when  the 
debt  was  contracted,  and  no  actual  fraud  was  practiced  upon 
him,  although  existing  creditors  remain  unpaid,  and  the  con- 
veyance is  fraudulent  as  to  them.     {PosU  VP»  238-240.) 

Case  cited  and  approved      Spence  v.  Dunlap,  6  Lea,  457. 


FROM    MADISON. 


Appeal  from   Chancery   Court  of   Madison   County, 
^A.    G.    Hawkins,    Ch. 

Hayes   &   Biggs   and   E.    S.    Mau^ory   for   Nelson. 
McCoRRY  &  Bond  and  E.  L.  Bullock  for  Vanden. 

r 

McAlister,  J.  These  causes  were  consolidated 
and  heard  together  in  the  Court  below.  The  bill 
filed  on  behalf  of  Charles  Nelson  alleged  that  the 
defendant,  F.  M.  Vanden,  formerly  carrying  on  busi- 
ness in  the  city  of  Jackson,  under  the  firm  name 
and  style  of  F.  M.  Vanden  &  Co.,  is  justly  in- 
debted to  complainant  in  the  sum  of  12,145.50  for 
merchandise  sold  and  delivered;  that,  on  the  eigh- 
teenth of  December,  1894,  the  said  F.  M.  Vanden^ 
for  the  consideration  of  love  and  affection,  trans- 
ferred and  conveyed  to  his  wife,  by  deed  duly  re- 
corded, a  piece  of  real  estate  situated  in  the  city 
of   Jackson,    and    estimated    to    be    worth    $5,000    or 
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$6,000.  Complainants  charge  that,  at  the  date  of 
sajd  conveyance,  to  wit,  on  December  18,  1894,  the 
said  F.  M.  Vanden  was  heavily  indebted  to  various 
creditors,  and  did  not  possess  sufficient  property  to 
pay  said  indebtedness;  that  said  Vanden  was  indebted 
to  the  First  National  Bank  of  Jackson,  by  note  dated 
June  12,  1894,  for  $3,000;  to  Mrs.  Nancy  Vanden, 
his  mother,  by  note  dated  January  1,  1891,  for 
$3,700;  to  F.  M.  Vanden,  Jr.,  by  note  dated  Jan- 
uary 1,  1891,  for  $500;  and  to  J.  W.  N.  Burkett, 
by  account,  for  $108.46;  that  said  conveyance  to  his 
wife  was  purely  voluntary,  and,  being  presumptively 
fraudulent  as  to  existing  indebtedness,  was  likewise 
fraudulent  in  respect  of  that  contracted  subsequently. 
Complainants  further  charge  that  on  January  2, 
1896,  the  defendant,  F.  M.  Vanden,  under  the  firm 
name  and  style  of  F.  M.  Vanden  &  Co.,  made  a 
special  assignment  to  his  brother,  J.  W.  Vanden,  as 
trustee,  whereby  he  conveyed  his  stock  of  liquors, 
wines,  whiskies,  cigars,  tobacco,  store  fixtures,  etc., 
valued  at  $5,000  or  $6,000,  for  the  purpose  of 
securing  certain  preferred  creditors,  whose  claims 
aggregated  $10,822.  Among  the  creditors  preferred 
by  the  special  assignment  were  the  First  National 
Bank  of  Jackson,  Mrs.  Nancy  Vanden,  and  F.  M. 
Vanden,  Jr.,  whose  debts  were  in  existence  at  the 
date  of  the  voluntary  conveyance  made  by  the  said 
F.  M.  Vanden,  Sr.,  to  his  wife,  on  December  18, 
1894.  It  is  claimed  this  special  assignment  for  the 
benefit   of   these   preferred   creditors   embraced   all    the 
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visible  assets  and  property  of  said  F.  M.  Vanden 
&  Co.,  and  that  said  firm,  as  well  as  F.  M.  Van- 
den  individually,    is   insolvent. 

Complainants  farther  charge  that  they  had  no 
knowledge  of  said  voluntary  conveyance,  made  by  F. 
M.  Vanden  to  his  wife,  until  after  the  registration 
of  the  special  assignment,  made  on  January  2,  1896; 
and  complainants  aver  that  they  were  existing  cred- 
itors of  said  F.  M.  Vanden  at  the  date  of  said  vol- 
untary  conveyance. 

Complainants  charge  that  said  voluntary  convey- 
ance is  in  law  a  fraud  upon  the  creditors  of  said 
Vanden,  and  that  it  was  made  for  the  purpose  of 
hindering  and  delaying  existing  and  subsequent  cred- 
itors, and  for  the  purpose  of  placing  his  property 
beyond  their  reach.  It  is  further  charged,  that  when 
said  voluntary  conveyance  was  made,  the  said  F.  M. 
Vanden  then  expected  and  intended  to  make  the 
special  assignment  of  January  2,  1896.  Complainants 
pray  that  said  voluntary  conveyance  be  adjudged 
void,  and  that  the  land  therein  conveyed  be  subjected 
to   the   payment   of   their   debts. 

The  bill  of  the  Mattingly  Company  was  filed  Jan- 
uary 18,  1896,  and  contains  substantially  the  same 
allegations,  excepting  that  it  does  not  charge  that 
said  voluntary  conveyance  was  made  to  defeat  subse- 
quent creditors,  or  was  made  with  the  expectation 
of  executing  the  special  assignment  of  January  2, 
1896.  It  also  appears  that  the  said  J.  G.  Mat- 
tingly  Company   was  a   subsequent    creditor,  its  claim 
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having  been  contracted  October  1,  1895,  after  the 
execution  of  the  vohintary  conveyance.  This  bill 
also  charges  that  this  complainant  had  no  knowledge 
of  the  conveyance  to  the  wife  until  after  the  exe- 
cution of  the  special  assignment.  It  also  charges 
that  said  voluntary  conveyance  was  fraudulent,  and 
asks  that  it  be  set  aside,  and  the  property  therein 
conveyed  subjected  to  the  payment  of  complainant^  s 
debts. 

The  answers  deny  the  charges  of  the  bill,  and 
aver,    viz. : 

(1)  The  property  was  bought  with  the  separate 
funds  of  Mrs.  Vanden,  under  an  agreement  at  the 
time  that  the  title  was  to  be  made  to  her,  and  tliat 
the  deed  of  December  18,  1894,  was  the  fulfillment 
of   this   agreement; 

(2)  That  the  title  being  in  her,  and  made  in  fulfill- 
ment of  the  original  agreement,  could  not  be  divested 
out   of   her   by   complainants; 

(3)  That  the  deed  is  good  against  existing  creditors; 

(4)  That  the  complainants  being  subsequent  cred- 
itors  cannot   complain; 

(5)  That  the  deed  was  put  of  record  December  18, 
1894,  long  before  these  debts  were  contracted,  was 
notice,    and    complainants   cannot   complain; 

(6)  That  Mrs.  Vanden  has  held  said  lot  inclosed 
for  more  than  seven  years,  and  she  is  protected  by 
the   statute   of   limitations  of   seven   years. 

Proof  was  taken  and  decree  was  rendered  Febru- 
ary  8,    1897,    dismissing    the   bills   in   so   far   as   they 
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sought  to  reach  the  real  estate,  the  Court  decreeing: 
*'And  it  further  appearing  to  the  satisfaction  of  the 
Court,  that  the  burden  of  showing  the  deed  of  De- 
cember 18,  1894,  of  F.  M.  Vanden,  to  his  wife, 
Fannie  M.,  was  in  fact  fraudulent,  resting  on  com- 
plainants, they  have  not  successfully  impeached  said 
conveyance;  that  complainants,  being  subsequent  cred- 
itors, have  failed  to  show  that  said  conveyance  was 
in  fact  fraudulent;  that  the  proof  is  not  of  that 
clear  and  cogent  character  as  to  show  the  right  of 
defendant,  Fannie  M.,  to  have  enforced  the  vestiture 
of  title,  but,  on  the  other  hand,  complainants,  as 
subsequent  creditors,  have  failed  to  show  that  this 
conveyance   was   in   fact   fraudulent." 

The  decree  further  recites,  viz.:  '*The  fact  that 
a  portion  of  the  money  used  in  payment  for  this 
land  was  money  of  Mrs.  Vanden,  is  a  circumstance 
tending  to  show  the  bona  fides  of  the  transaction. 
The  bills,  so  far  as  they  sought  to  impeach  stiifl 
conveyance    and     subject    the    land,     are    dismissed/' 

Complainants  appealed,  and  have  assigned  errors. 
The  first  assignment  is  that  the  Chancellor  erred  in 
holding  that  complainants  were  not  existing  creditors 
at  the  date  of  the  conveyance  from  F.  M.  Vanden 
to  his  wife,  December  18,  1894,  and,  as  subsequent 
creditors,  could  only  impeach  the  same  by  showing 
actual  fraud.  It  is  true  that,  on  December  18, 
1894,  date  of  conveyance  from  Vanden  to  his  wife, 
F.  M.  Vanden  &  Co.  were  indebted  to  complain  mt, 
Charles   Nelson,    in    the    sum    of    $2,162.24,    but    the 
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record   shows  that   specific  indebtedness   was   paid  and 
discharged   between   that  date  and   October   31,   1895. 

It  is  true  that,  on  July  30,  1895,  F.  M.  Van- 
den &  Co.  began  to  make  another  account  with 
Charles  Nelson,  which,  on  December  9,  1895, 
amouted  to  $2,145.54.  It  is  true,  also,  that  on 
October  31,  1895,  the  date  of  the  payment  of  the 
last  item  on  the  old  account,  Vanden  then  owed 
and  had  purchased  on  the  new  account  goods  amount- 
ing to  $1,227.73.  It  is  insisted  that  this  was  sim- 
ply paying  oflf  one  debt  by  contracting  another. 
While  this  may  not  be  getting  out  of  debt,  it  is 
nevertheless  true,  as  a  matter  of  law,  that  the  claim 
upon  which  Charles  Nelson  is  now  suing  was  not 
in  existence  on  December  18,  1894.  The  indebted- 
ness of  that  date  had  been  paid  and  discharged,  and 
the  present  indebtedness  was  contracted  six  months 
afterwards.  He  must,  therefore,  be  held  a  subse- 
quent creditor.  Gardne7*  v.  Kleinke^  46  N.  J. 
Equity,    94. 

The  debt  upon  which  the  Mattingly  Company  sue 
was  contracted  in  October  and  November,  1895,  and 
it  thus  appears  that  said  company  is  likewise  a  sub- 
sequent creditor.  It  is  true  that  complainant,  Peas- 
lee-Gaulbert  Company,  had  a  claim  of  $112.43  against 
F.  M.  Vanden  &  Co.  at  the  date  of  the  conveyance 
to  Mrs.  Vanden,  but  the  record  shows  that  specific 
indebtedness  was  afterwards  paid,  and  the  debt  upon 
which    said    company    is    now    suing,    amounting     to 
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$145.21,    was    contracted    in   October   and    December,. 
1895,   long  after   said   conveyance. 

The  indebtedness  to  J.  W.  N.  Burkett  was  in 
existence  at  the  date  of  this  conveyance,  but  it  was 
paid  oflf  after  the  bill  was  filed,  and  is  not  now  be- 
fore the  C!ourt.  It  results  that  all  of  the  com- 
plainants upon  this  record  are  subsequent  creditors. 
The  rule  in  this  State  is  well  settled  that,  as  against 
existing  creditors,  a  voluntary  settlement  or  convey- 
ance will  be  presumed  fraudulent.  But,  as  to  sub- 
sequent creditors,  there  is  no  such  presumption,  and 
fraud  in  fact  must  be  established.  If  the  convey- 
ance is  made  with  any  design  of  fraud  or-  collusion 
or  injury  to  other  persons  in  the  future,  it  would 
be  void.  So,  if  it  is  made  with  the  intent  to  de- 
fraud existing  creditors,  it  will,  in  general,  be  held 
void  as  to  subsequent  creditors.  Nicholas  v.  Ward, 
1  Head,  324;  Nelson  v.  Kinney,  9  Pick.,  443;  Trez- 
evant   v.   Terrell,    12   Pick.,    528. 

The  law  on  this  subject  is  very  clearly  expressed 
in  8  Am.  &  Eng.  Enc.  L.,  page  751,  viz.:  '<  Sub- 
sequent creditors,  as  well  as  antecedent  or  existing 
creditors,  may  avoid  a  conveyance  fraudulent  as  to 
them.  And  a  voluntary  conveyance  may  often  be 
impeached  by  a  future  or  subsequent  creditor,  even 
for  fraud  as  to  creditors  existing  at  the  time  it  was- 
made.  In  case  of  an  attack  by  existing  creditors, 
however,  they  are  aided  by  the  presumption  that 
the  conveyance,  if  voluntary,  was  intended  to  defraud 
them,    while    the    burden    is   upon    subsequent   creditor* 


232  JACKSON : 


Nelson  v,  Vanden. 


to  show  fraud  in  the  transaction.  This  is  usually 
done  by  showing:  that  the  gift,  conveyance,  or  settle- 
ment was  made  by  the  debtor  in  contemplation  of 
future  indebtedness.  A  subsequent  creditor  who  be- 
came such  with  knowledge  or  notice  of  the  convey- 
ance, cannot,  ordinarily  at  least,  successfully  attack 
it  as  fraudulent.  Where  a  conveyance  is  once  avoided, 
however,  even  though  it  be  at  the  suit  of  existing 
creditors,  the  proceeds  become  assets  generally  for 
the  benefit  of  subsequent,  as  well  as  existing,  cred- 
itors."  Lloyd  et  al.  v.  Fulton^  1  Otto,  485;  Har- 
buck  V.  mil,  112  U.  S.,  149;  Schryer  v.  Scott,  134 
U.  S.,  406;  Churchill  v.  Wells,  7  Cold.,  373;  Whif^ 
V.  Bettis,  9  Heis.,  645;  Levering  v.  Norvell,  9  Bax., 
176;    Trezevant   v.    Terrell,    12   Pick.,    528. 

**The  intent  which  will,  in  general,  make  such  a 
transfer  void,  is  an  actual  intent  to  defraud.  It  is 
not  necessary,  however,  to  prove  such  intent  by  di- 
rect and  express  evidence,  for  this  would  be  imprac- 
ticable in  many  instances  where  the  conveyance  ought 
not  to  be  established.  The  intent  may  be  collected 
from  the  circumstances  of  the  case  and  such  badges 
of  fraud  as  the  transaction  wears.  Some  of  the 
usual  badges  are,  the  omission  to  record  the  convey- 
ance, possession  of  the  property  and  obtaining  a 
false  credit  thereby,  the  subsequent  erection  of  im- 
provements, the  magnitude  of  the  conveyance  com- 
pared with  the  grantor's  means,  the  existence  of 
prior  debt«  at  the  time  of  the  transfer,  the  conceal- 
ment of    the    transfer,    the    immediate   en^rasrement   in 
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a  hazardous  business,  and  the  contracting  of  debts 
immediately  after  the  transfer."  Bump  on  Fraud. 
Con.    (4th   Ed.),    Sec.    291. 

^'The  conveyance  must  be  made  with  an  intent 
to  put  the  property  out  of  the  reach  of  debts  which 
the  grantor,  at  the  time  of  the  conveyance,  intends 
to  contract,  and  which  he  does  not  intend  to  pay, 
or  has  reasonable  grounds  to  believe  that  he  may 
not  be  able  to  pay.  There  need  not  be  an  intent 
to  contract  any  particular  debt  or  debts.  It  is  suf- 
ficient if  there  is  an  intent  to  contract  debts  and  a 
design  to  avoid  the  payment  of  such  debts  by  the 
conveyance."      Bump   on   Fraud.   Con.,  Sec.   292. 

The  burden  of  proof,  then,  resting  upon  complain- 
ants, as  subsequent  creditors,  to  show  that  the  con- 
veyance to  Mrs.  Vanden  was  fraudulent  in  fact,  how 
has  that  burden  been  sustained  ?  The  principal  fact 
upon  which  these  subsequent  creditors  rely,  is  the 
existence  of  large  debts  against  F.  M.  Vanden  & 
Co.  at  the  date  of  said  voluntary  conveyance,  to  wit, 
on   December    18,    1894. 

It  is  true  that  subsequent  creditors  may  impeach 
a  voluntary  conveyance  by  showing  antecedent  debts 
sufficient  in  amount  to  afford  reasonable  evidence  of 
a  fraudulent  intent.  When  they  show  an  intent  to 
defraud  antecedent  creditors,  such  proof  is  prima  fade 
evidence  of  an  intent  to  defraud  subsequent  creditors. 
Bump,    Fraud.    Con.,    Sec.    295. 

'  *  Existing  indebtedness,  however,  is  only  one  cir- 
cumstance  from    which    an   inference   of    an   intent   to 
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defraud  may  be  drawn,  and  must  be  considered  in 
connection  with  the  donor's  estate.  The  true  rule 
by  which  the  fraudulency  or  fairness  of  a  voluntary 
conveyance  in  respect  of  existing  creditors  is  to  be 
ascertained,  is  founded  on  a  comparative  indebtedness, 
or,  in  other  words,  on  the  pecuniary  ability  of  the 
donor  at  the  time  to  withdraw  the  amount  of  the 
donation  from  his  estate  without  the  least  hazard  to 
his  creditors,  or  in  any  material  degree  lessening 
their  then  prospects  of  payment.  In  other  words, 
the  fraudulent  intent  is  to  be  collected  from  the 
comparative  value  and  magnitude  of  the  gift." 
Bump,    Fraud.    Con.,    Sec.    248. 

So  that  mere  indebtedness  at  the  date  of  the  vol- 
untary conveyance  is  not  evidence  of  fraud.  It  is 
the  insolvency  of  the  donor  and  inability  to  meet 
his  obligations,  that  stamp  the  transaction  as  fraud- 
ulent as   to   existing   creditors. 

This  record  discloses  that,  on  December  18,  1894^ 
date  of  voluntary  conveyance,  the  indebtedness  of  F. 
M.  Vanden  &  Co.  was  between  $14,000  and  $16,000. 
It  is  further  shown,  that  on  December  18,  1894, 
and  January,  1896,  when  Mr.  F.  M.  Vanden  took 
an   invoice,    his   assets   were,    viz.: 

Stock  of  ^oods  worth  t|13, 000,  or $15,000 

Notes  and  accounts  $30,000,  solvent 15,000 

Building'  and  loan  stock 550 

McNairy  real  estate 400 

Fixtures 300 

Peoples*  Bankstock 1.000 

Horses,  mules,  and  wagons 700 

The  house  and  lot  in  controversy,  worth  from 

$4,000  to  $6,000,  say 5,000 

Total $37,950 


APRIL  TERM,  1897.  235 

Nelson  v.  Vanden. 

J.  W.  Vanden,  formerly  a  member  of  the  firm,, 
but  who  retired  prior  to  conveyance,  and  who,  so 
far  as  we  can  see,  is  now  disinterested,  states  that 
F.  M.  Vanden  &  Co.,  in  December,  1894: — date  of 
deed  to  wife — was  solvent,  and  that  the  assets  of 
the  firm  would  exceed  the  liabilities  by  $10,000. 
He  also  shows  that  merchandise  in  stock  was  worth 
$13,000,  and  that  open  accounts  were  reported  good 
to  the  amount  of  $15,000.  It  is  argued,  however, 
that,  in  order  to  satisfy  existing  creditors,  and  pre- 
vent them  from  attacking  the  conveyance  of  Decem- 
ber 18,  1894,  Vanden  conveyed  to  them,  by  special 
assignment,  the  property  purchased  of  these  com- 
plainants; that  they  are  secured  by  complainants' 
goods,  and  therefore  do  not  question  the  voluntary 
conveyance.  It  suffices  to  say,  in  answer  to  this 
position,  that  it  does  not  appear  that  any  of  the 
goods  purchased  of  these  complainants  are,  as  a  mat- 
ter of  fact,    embraced   in   said   assignment. 

Again,  it  is  argued  that  the  conveyance  to  the 
wife  was  executed  as  a  cover  for  future  schemes  of 
fraud  and  with  a  view  of  contracting  new  debts. 
It  is  said  that  if  a  voluntary  conveyance  is  made 
immediately  before  engaging  in  some  hazardous  bus- 
iness, or  obligations  are  incurred  so  soon  after  the 
conveyance  as  to  warrant  a  presumption  that  actual 
fraud  was  intended,  or  other  circumstances  lead  to 
the  same  inference,  a  deed  will  be  adjudged  fraud- 
ulent and  void,  as  well  against  subsequent  as  exist- 
ing  creditors.     Citing    Savage  v.   Mu7y>hy  (N.   Y.),   90 
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Am.  Dec,  733.  But  we  find  no  facts  or  circum- 
stances in  this  case  indicating  that  such  a  fraud  was 
meditated  or,  in  fact,  practiced,  by  these  defendants. 
On  the  contrary,  the  new  indebtedness  was  not  con- 
tracted  until  more  than  six  months  had  elapsed  from 
the  date  of  the  voluntary  conveyance,  and,  in  view 
of  the  immediate  registration  of  this  instrument, 
these  subsequent  creditors  cannot  claim  that  they  re- 
lied  upon   the   security   of   this   property. 

In  Martin  v.  Oliver,  9  Hum.,  it  appeared  that 
the  attack  upon  the  voluntary  conveyance  from  hus- 
band to  wife  was  made  by  a  subsequent  creditor, 
who  had  both  actual  and  constructive  notice  of  the 
registration  of  the  instrument  prior  to  extending 
credit.  The  Court  said:  *'The  deed  being  required 
to  be  registered,  is  constructive  notice  to  all  parties 
of  its  existence.  Those  who  deal  with  the  husband, 
after  the  execution  of  the  deed,  have  the  means  of 
acquiring  full  knowledge,  and  are  charged  with  knowl- 
edge, at  their  peril,  of  the  true  condition  and  title 
of  the  property  of  which  he  may  be  the  ostensible 
owner,  and,  if  they  trust  him  upon  the  faith  of  such 
visible  ownership,  it  is  the  fault  of  their  own  in- 
discretion and  want  of  vigilance,  but  they  cannot,  in 
any  proper  sense  of  the  term,  be  said  to  have  l^een 
defrauded. ' ' 

So,  in  the  case  of  Laird  v.  Scott,  5  Heis.,  314, 
this  Court,  in  considering  the  Act  of  1801,  which 
superseded  the  13th  and  27th  Elizabeth,  said:  **It 
is   more    reasonable    to    suppose    that    the   Legislature 
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intended  to  provide  that  voluntary  conveyances,  whether 
of  realty  or  personalty,  should  not  be  presumptively 
fraudulent  either  as  to  subsequent  creditors  or  pur- 
chasers, if  such  conveyances  were  acknowledged  or 
proven  and  registered  according  to  law,  leaving  the 
question  of  actual  fraud  in  the  execution  of  the  con- 
veyance an  open  question,  to  be  determined  by  the 
facts." 

Again,  in  White  v.  Bettls  cJ&  Capps^  9  Heis.,  645, 
this  Court  said,  viz.:  "The  creditors  are  conclu- 
sively  presumed  to  have  had  notice  of  the  convey- 
ance by  registration,  and  afterwards  to  have  credited 
Bettis  &  Capps,  not  upon  the  faith  at  all  of  the 
property  conveyed,  but  upon  the  faith  of  their  hon- 
esty or  of  the  individual  or  firm  ability  to  pay 
from  other  sources."  2  Beach  Mod.  Eq.  Jur.,  Sec. 
918;  Wallace  v.  Penfield,  106  U.  S.,  260-262;  Bui- 
lett   V.   Taylot^,    69   Am.    Dec,   412. 

As  opposed  to  the  principles  announced  in  these 
cases,  we  are  referred  to  the  cases  of  Churchill  v. 
WellSy  7  Cold.,  364,  and  Levering  v.  Norvell^  9 
Bax.,  176.  In  Churchill  v.  Wells^  the  Court  ex- 
pressly approved  the  principle  announced  in  Martin 
V.  Oliver^  9  Hum.,  561,  in  respect  of  the  effect  of 
registration,  and  stated  it  was  applicable  to  every 
case  wherein  the  creditor,  at  the  time  he  extends 
the  credit,  knows,  or  is  bound  to  ascertain,  the  actual 
condition  of  his  debtor's  estate.  The  Court,  however, 
differentiated  the  two  cases,  and  adjudged  the  volun- 
tary  conveyance   in  the  latter  case  fraudulent  in  fact, 
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both  as  to  existing  and  subsequent  creditors.  In 
Levering  v.  NbrvefJ,  9  Bax.,  176,  it  was  held  reg- 
istration of  the  instrument  was  not  conclusive,  for 
the  reason  that  the  creditor  resided  out  of  the  State, 
had  previously  extended  credit  to  the  firm  upon  his 
faith  in  the  property  of  the  one  member,  and  had 
been  misled  by  the  positive  assurance  so  shortly  be- 
fore given  by  the  latter,  that  all  his  property  was 
in  his  own  name  and,  should  so  remain  during  life, 
and  be  subject  to  his  debts.  The  Court  held  the 
conveyance  fraudulent  in  fact.  The  case  of  Trezevant 
V.  Te7*rell.,  12  Pick.,  528,  also  cited  by  counsel  for 
complainants,  was  an  attack  made  by  antecedent 
creditors  upon  a  voluntary  conveyance,  in  which  the 
effect  of  actual  or  constructive  notice  to  subsequent 
creditors  was  not  considered.  These  cases  are  not 
controlling  in  the  present  case,  for  the  reason  that 
we  find  an  entirely  different  state  of  facts  upon  this 
record.  No  fraud  in  fact  is  shown  towards  anv  of 
these   complainants   who   are   subsequent   creditors. 

If  it  be  conceded  that  the  presumption  of  fraud, 
arising:  as  to  creditors  whose  debts  were  in  existence 
at  the  date  of  this  voluntary  conveyance,  has  not 
been  rebutted,  there  being  no  actual  fraud  as  to  the 
subsequent  creditors,  and  the  conveyance  having  been 
registered  before  his  credit  was  extended,  he  has  no 
foothold  for  an  attack  upon  the  conveyance.  This 
precise  question  arose,  and  was  elaborately  argued, 
in  Spence  v.  Danlap,  6  Lea,  but  was  not  decided, 
the  case  going  off  on  other  points.     Judge  McFarland, 
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in  delivering  the  opinion  of  the  Court  in  that  case, 
said,  viz.:  '* Assuming  that  the  presumption  of  fraud 
as  to  existing  creditors  is  not  rebutted,  yet,  if  it  ap- 
pears that  the  debt  of  the  subsequent  creditor  was 
created  with  full  knowledge  of  the  existing  voluntary 
conveyance,  either  by  registration  or  actual  knowl- 
edge, and  especially  if  he  advance  his  money  upon 
the  faith  of  the  specific  lien  or  mortgage  on  other 
property,  can  he  then  have  relief  against  the  volun- 
tary  conveyance?  " 

The  answer  of  Judge  McFarland  to  the  proposi- 
tion indicates  the  opinion  of  that  eminent  jurist, 
viz.:  ** There  is  strong  authority,  supported  by  ap- 
parently sound  reason,  for  repelling  the  complainant 
on  this  ground,  but  regarding  the  reasons  already 
stated   as   conclusive,    we   need   go   no   further." 

We  concur  in  this  opinion,  and  hold  that  if  the 
creditor  had  notice,  actual  or  constructive,  of  the 
conveyance  at  the  time  the  debt  was  contracted,  and 
there  was  no  actual  fraud  practiced  on  him,  the 
conveyance  will  be  valid  as  to  him,  although  exist- 
ing creditors  remain  unpaid,  and  the  conveyance  as 
to  them  be  fraudulent.  Bump  on  Fraudulent  Con. 
(4th    Ed.),    Sec.    300,   and   authorities   cited. 

It  is  not  necessary  to  dispose  of  other  questions, 
so  ably  presented  at  the  bar.  Suffice  it  to  say, 
we  are  satisfied  the  conveyance  from  Vanden  to  his 
wife  was  made  in  the  utmost  good  faith.  The  proof 
is  that  at  least  $1,000  of  the  consideration  origi- 
nally   paid    for    this    property  was    money    belonging 
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to  Mrs.  Vanden,  and  that  it  was  so  used  under  an 
agreement  to  purchase  her  a  home.  The  fact  that 
the  husband  took  title  to  himself,  and  waited  many 
years  before  conveying  it  to  his  wife,  did  not  de- 
stroy the  strong  equity  in  favor  of  the  wife  to 
have  the  original  agreement  executed,  especially  as 
we  find  no  fact  or  circumstance  in  the  record  indi- 
cating that  she  had  relinquished  to  her  husband  her 
interest  ip   the   property. 

The   decree   of  the   Chancellor   is   affirmed. 
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Collier  v.    Struby. 

(Jackson.      September  20,    1897.) 

1.  Married  Woman.    Not  liable  for  negligence,  when. 

A  married  woman  is  not  liable  for  injury  resulting*  from  neg'li- 
g'ent  operation  of  an  elevator  in  a  building  mortgaged  to  secure 
bonds  payable  to  her  separate  use,  although  her  husband,  as 
president  of  the  mortgagor  company,  had,  with  her  knowledge, 
put  the  property  in  control  of  an  agent  to  collect  rents  and 
pay  them  on  her  debt.  She  has  no  separate  or  other  estate  in 
the  property  and  no  power  to  appoint  such  agent.  {Post^  pp. 
241-255.) 

Cases  cited:  83  Mo.,  244;  58  Mo.,  361;  115  Mo.,  1;  51  Me.,  308;  8 
Tenn.,  335;  9  L.  R.  A.,  155. 

2.  Husband  and  Wife.     Action foritdfe* a  tort. 

In  suit  against  husband  and  wife  for  the  wife's  tort,  there  can 
be  no  recovery  against  the  husband  if  no  right  of  recovery  is 
shown  against  the  wife.     {Post,  p.  255.) 


PROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      Hon.  L.  H.  Estes,  J. 

Metcalf   &   Walker   for  Collier   and    Wife. 

Percy   &   Watkins,   for   Struby. 

McAlister,  J.  Henry  Struby,  Jr.,  recovered  a 
verdict  and  judgment,  in  the  Circuit  Court  of  Shelby 
County,    against    W.    A.    Collier   and    his    wife,    Alice 
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T.    Collier,    for   the   sum    of   $750,    damages    for    per- 
sonal  injuries.       Collier   and   wife   appealed. 

The   injuries   were   sustained    by    the   plaintiff   while 
alighting    from    an    elevator,  in    the   Appeal    Building, 
in    the   city    of    Memphis.      The   contention    made   on 
behalf   of   plaintiff   is   that   Mrs.    Collier,    at    the   time 
of    the    accident,    was    in    possession    of     the    Appeal 
Building    by    an   agent   collecting    the   rents,    and    that 
she   is    liable    for    the    negligence   of    the   employe   in 
charge   of    the   elevator.       Among   other   defenses,    the 
plea   of   coverture   was   interposed    in    behalf   of    Mrs. 
Collier.      The  proof  shows  that  on  June  7,   1892,   W. 
A.    Collier   and   his    wife,    Alice   T.    Collier,    sold    and 
conveyed    to    the    Memphis   Appeal    Co.    the   property 
then    known   as   the    Appeal    Building,    situated   on   the 
northwest    corner  of    Main   and    Jefferson    Streets,    in 
the  city   of  Memphis,   fronting  about   seventy-five  feet 
on    Main    Street   and    running   back   one   hundred   and 
five  feet  on  Jefferson  Street.     This  property  belonged, 
principally,    to   Mrs.    Alice   T.    Collier,    the   more   val- 
uable  portion    thereof    having    been    conveyed    to    her 
sole    and    separate    use,    and    a    part    thereof    as    her 
general    estate.       Other    parts   of    said    property    were 
owned    by   said    Collier   and    wife,    under   conveyances 
giving   them   estates    by   entireties.      The   consideration 
for  the  property  conveyed    by    Collier  and  wife  to  the 
Memphis  Appeal  Co.   was  $250,000,   $50,000  of  which 
was    payable   in   cash    and    $200,000  were   to    be    paid 
in    twenty  years,  as  evidenced   by  coupon    bonds,   with 
semiannual  interest  coupons,   maturing  in  twenty  years. 
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The  $200,000  of  bonds  were  accordingly  issued, 
and  secured  by  a  deed  of  trust  from  the  Memphis 
Appeal  Co.  to  the  Memphis  Trust  Co.,  covering  the 
real  estate  and  all  personal  property  and  fixtures  in 
the  building.  The  Memphis  Appeal  Co.  failed  to 
make  the  cash  payment  of  $50,000,  and,  on  Octo- 
ber 23,  1893,  executed  its  note  therefor  to  the  sole 
and  se^mrate  use  of  Alice  T.  Collier,  payable  six 
months  after  date;  and,  for  the  security  of  said  note, 
executed  a  trust  deed  on  the  Appeal  Building  prop- 
erty  to  Wm.  M.  Smith  and  Henry  Croft,  as  trus- 
tees. The  record  further  shows  that  W.  A.  Collier, 
husband  of  Mrs.  Alice  T.  Collier,  was  president  .  of 
the  Memphis  Appeal  Co.,  and  on  or  about  October 
1,  1893,  becoming  dissatisfied  with  the  outlook  of 
the  business,  procured  his  wife's  brother,  Mr.  J.  M. 
Trezevant,  to  take  charge  of  the  building  and  col- 
lect the  rents  for  her  benefit.  Mr.  Collier  states 
he  thinks  his  wife  knew  of  her  brother's  possession 
as  her  representative.  At  the  time  Mr.  J.  M.  Trez- 
evant was  in  possession  of  the  building  as  agent 
for  Mrs.  Collier,  by  appointment  of  W.  A.  Collier, 
Mrs.  Collier  was  the  owner  of  the  two  hundred 
bonds  secured  by  the  deed  of  trust  from  the  Mem- 
phis Appeal  Co.  to  the  Memphis  Trust  Co.  After- 
wards, to  wit,  on  October  23,  1893,  the  second 
deed  of  trust  was  executed  to  secure  the  note  for 
$60,000,  and  Mr.  W.  A.  Collier  states  that  on  that 
day,  representing  the  Appeal  Co.,  he  "undertook  to, 
and  did,   turn   the  building  over  to  C.   E.    Cline,  who 
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was  considered  a  fine  office  man,  to  look  to  the  build- 
ing and  collect  Mrs  Collier's  rents."  Counsel  for 
Mrs.  Collier  objected  to  this  testimony,  upon  the 
ground  it  was  not  shown  that  Mr.  Collier  had  any 
authority  to  put  Mr.  Cline  or  any  one  else  in 
charge  of  the  building  for  Mrs.  Collier.  The  Court, 
however,  overruled  the  objection,  and  admitted  the 
testimony.  Mr.  Collier  states  his  wife  was  not 
aware  of  this  transaction  at  the  time  it  occurred, 
but  thinks  she  knew  of  it  afterwards,  but  don't  know 
when  she  acquired  knowledge  of  it.  He  further 
states,  in  his  original  examination,  that  Cline  paid 
her  some  money  on  rents.  Mr.  Collier  was  recalled, 
later  in  the  progress  of  the  trial,  and  asked  to  l>e 
permitted  to  correct  statements  made  on  his  former 
examination.  He  then  stated  that  Mrs.  Collier  never 
received  any  money  from  Cline  on  account  of  rents. 
That  Cline  claimed  that  the  expenses  of  running 
the   building   were   more   than   the    income. 

He  further  states  he  did  not  appoint  Cline  by 
direction  of  his  wife,  nor,  at  the  time,  with  her 
knowledge,  but  she  may  have  known  of  it  after- 
wards, ^'but  don't  know."  That  he  left  directly 
after  the  appointment  for  New  York,  and  was  not 
here  when  Cline  was  in  there.  Mr.  Collier  further 
stated  that,  when  Cline  was  put  in  charge  of  the 
building,  October  23,  1893,  the  Appeal  Company,  as 
owner,  had  anticipated  the  rents  from  most  of  the 
tenants.  The  company  collected  the  notes,  and  dis- 
counted   them,    or     used    them    as    collateral,    leaving 
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possibly  enough  that  was  collected  monthly  to  meet 
the  current  expenses  of  the  building.  His  recollec- 
tion is  that  Ciine  paid  him  six  dollars.  It  was 
while  Cline  was  in  charge  of  the  building,  to  wit, 
on  November  10,  1893,  that  the  accident  to  the  plain- 
tiff happened. 

The  principal  question  presented  for  our  deter- 
mination, is  whether,  upon  the  facts  stated,  Mrs. 
Collier,  a  married  woman,  is  liable  for  the  injuries 
sustained  by  the  plaintiff  in  consequence  of  the  neg- 
ligence of  the  employe  in  charge  of  the  elevator. 
In  other  words,  was  there  such  a  relation  of  master 
and  servant  established  between  Mrs.  Collier  and  the 
negligent  employe  as  that  the  principle  of  respondeat 
superior  applies. 

The  case  of  Merrill  v.  City  of  St.  ZouiSj  reported 
in  83  Mo.,  244  (S.  C,  53  Am.  Rep.,  576),  cited 
by  counsel  for  the  defendant  in  error,  is  somewhat 
analogous  to  the  present  case.  That  was  an  action 
to  recover  damages  for  injuries  sustained  by  the 
plaintiff,  Hannah  M.  Merrill,  in  falling  through  a 
coal  hole  in  the  sidewalk  of  one  of  the  streets  of 
St.  Louis.  The  legal  title  to  the  property  abutting 
on  the  sidewalk,  where  the  injury  occurred,  was  in 
James  M.  Duffer,  trustee  for  the  sole  and  separate 
use  of  his  wife,  Lucinda  M.  Duffer,  both  of  whom 
were  sued  for  the  injury.  It  was  further  alleged 
that  said  premises  were  used  by  Duffer  and  wife, 
and  that  the  hole  in  the  sidewalk  was  used  by  them 
in    conveying    coal    to    the    cellar    under    the    house. 
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<<The  more  important  question,''  said  the  Court, 
*' involved  in  this  appeal,  is  the  action  of  the  Cir- 
cuit Court  in  rendering  judgment  in  personam  against 
Mrs.  Duffer,  a  married  woman.  It  is  placed  chiefly 
on  the  ground  that  Mrs.  Duffer  was  the  separate 
owner  of  the  real  estate,  for  the  betterment  of  which 
the  nuisance  was  maintained;  that  the  neglect  to  keep 
the  coal  hole  in  repairs  was  a  tort,  and  a  married 
woman,  at  common  law,  is  answerable  personally 
in  damages  for  her  torts  not  committed  in  the  pres- 
ence or  under  the  influence  of  her  husband.  This 
general  proposition  was  not  controverted  by  counsel, 
but  the  contention,  was  that  the  legal  title  to  the 
real  estate  was  in  the  husband,  who  was  managing 
the  property  and  collecting  the  rents  for  her;  and 
that,  in  fact,  she  neither  created  the  nuisance  nor 
controlled  the  property  on  which  it  was  permitted." 
The  Supreme  Court  said,  viz.:  **The  husband  was 
the  mere  depository  of  the  legal  title.  She  was  the 
real  party  in  interest.  His  was  a  dry,  naked  tru&t, 
not  coupled  with  any  interest.  .  .  .  He  is, 
therefore,  to  be  regarded,  in  this  discussion,  as  any 
other  stranger  who  might  be  such  trustee,  with  no 
greater  or  less  obligations  and  responsibilities  resting 
upon  him."  The  Court  further  said  that  the  au- 
thorities concur  in  holding  that  a  married  woman  is 
liable  to  an  action  for  her  torts  not  committed  in 
the  presence  or  under  the  supposed  influence  of  her 
husband,  citing  2  Bishop  on  Married  Women,  25 6, 
257;   Schouler  on   Husband  and  Wife,   1S^\ ^Daifey  v. 
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Houston^    58    Mo.,   361;    Marshall   v.    Oakea^   61    Me.^ 
308;    Wright  v.  Leonard,   11  C.  B.   (U.  S.),   269,   266. 

The  case  of  Merrill  v.  St.  Louis  is  to  be  dis- 
tinguished from  the  case  now  being  adjudged^  in  sev- 
eral important  attributes.  It  appeared,  in  that  case, 
that  Mrs.  Duflfer  owned  the  property  adjoining  the 
sidewalk  as  her  ^  separate  estate,  while  in  this  case 
the  Appeal  Building  was  not  the  property  of  Mrs. 
Collier,  either  as  a  general  or  separate  estate.  The 
legal  title  was  in  Smith  and  Croft,  trustees,  to  se- 
cure the  note  for  $60,000  payable  to  Mrs.  Collier. 
In  the  former  case,  the  husband  ^' seems  to  have 
attended  to  renting  and  collecting  rents  thereon  at 
times;  at  other  times  other  persons  attended  to 
these  matters,  but  whether  under  direction  of  the 
wife  or  husband,  does  not  appear."  In  the  present 
case,  there  is  no  proof  that  W.  A.  Collier  was  the 
agent  of  his  wife,  or  that  he  attended  to  the  col- 
lection of  rents  for  her  benefit.  The  whole  scope 
of  the  proof  is  that  W.  A.  Collier,  as  president  of 
the  Appeal  Co.,  put  the  building  in  the  possession 
of  J.  M.  Trezevant  and  N.  E.  Cline,  respectively, 
at  diflFerent  times,  for  the  collection  of  rents  for 
the    benefit  of   Mrs.    Collier. 

The  next  case  cited  by  counsel  for  defendant  in 
error  is  Flinh  v.  Lindmy,  115  Mo.,  1  (S-  C,  3T 
Am.  St.  Rep.,  374),  which  was  an  action  against 
Jane  Lindsay  and  her  husband,  Andrew  J.  Lindsay, 
for  damages  sustained  by  plaintiffs,  in  consequence 
of   the   falling   of   a    party   wall,   alleged   to   have  been 
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occasioned  by  the  careless,  negligent,  and  unwork- 
manlike manner  in  which  the  said  Jane  Lindsay 
made  repairs  in  her  said  building.  The  evidence 
showed  that  Mrs.  Lindsay  was  the  owner  in  fee  of 
the  property,  and  that  it  was  not  a  separate  estate. 
The  Court  held  that  a  married  woman  can  have  no 
agent  unless  she  is  possessed  of  a  separate  estate, 
and  that  the  trial  Court  committed  error  in  instruct- 
ing the  jury  that  ^*if  Farrar  &  Co.,  or  Charles 
Farrar,  were  the  agents  of  Jane  Lindsay  for  the 
purpose  of  causing  the  alterations  and  changes  in 
question  to  be  made,  their  act  was  her  act,  and  she 
is  responsible  for  the  alterations  and  changes  in  her 
said  building  as  if  she  had  made  the  contract  for 
such  alterations  and  changes  in  person,  without  the 
intervention  of  an  agent."  For  this  error  the  cause 
was   reversed   and   remanded   for   a   new    trial. 

The  Court,  in  discussing  the  liability  of  a  feme 
covert  for  a  tort,  said,  viz.:  '*At  common  law,  the 
husband  had  almost  absolute  control  over  his  wife^s 
person;  was  entitled,  as  a  result  of  their  marriage, 
to  her  society,  services,  and  earnings,  to  her  goods 
and  chattels;  had  a  right  to  reduce  her  choses  in 
action  to  possession  during  her  life;  could  collect  the 
rents  and  profits  of  her  real  estate,  and  had  entire 
control  over  her  property.  She  was  bound  to  obey 
him,  was  incapable  of  making  contracts  except  for 
necessaries,  so  that,  in  law,  they  were  regarded  as 
one  person.  As  a  necessary  consequence,  he  alone 
was  liable  for,   and   could   be   sued   for,    her  torts  and 
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frauds  committed  during  coverture  in  his  presence 
or  by  his  procurement;  otherwise  they  were  jointly 
liable,  and  must  be  so  sued.  The  only  torts  for 
which  the  wife  could  be  sued  at  common  law,  and 
judgment  rendered  against  her,  and  jointly  with  her 
husband,  were  torts  unmixed  with  any  element  of 
contract,  such  as  an  assault,  libel,  slander,  and  the 
like.  And  even  then  she  was  not  liable  unless  the 
tort  was  committed  out  of  the  presence  of  the  hus-  ' 
band,  and  without  his  order  or  consent;  otherwise 
he  alone  was  liable,  under  the  presumption  that  she 
was   induced   to   commit   them    under   his   coercion." 

In  14  Am.  &  Eng.  Enc.  L.,  647,  under  the  head  of 
"Post-nuptial  Torts,"  the  compiler  says,  viz.:  "For 
all  torts  committed  by  a  married  woman  during  cov- 
erture, in  person,  except  such  as  are  committed  un- 
der the  coercion  of  her  husband,  and  such  as  are 
intimately  connected  with  her  invalid  contracts,  and 
such  as  are  committed  against  her  husband,  she  is 
liable  fully  as  if  unmarried.  Thus,  she  may  be  sued 
for  assault  and  battery,  for  trespass,  for  conversion, 
for  slander,  for  fraud,  and  false  and  fraudulent  rep- 
resentations unconnected  with  her  invalid  contracts, 
for  burning  property,  etc.  But,  at  common  law, 
she  could  not  be  held  responsible  for  the  act  of 
another  as  her  agent,  because  she  could  not  con- 
tract, and  therefore  could  not  appoint  an  agent,"  etc. 

It  is  not  claimed  that  the  tort  for  which  Mrs. 
Collier  is  sought  to  be  held  liable  in  this  action, 
was   committed   by  her   in   person,   but   that   the   rela- 
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tioD  of  master  and  servant  existed  between  her  and 
the  employe  in  charge  of  the  elevator,  for  whose 
negligence  she  is  bound.  In  cases  where  a  tort  is 
committed  by  the  married  woman  in  person,  her  lia- 
bility is  plain;  but  when  the  wrongful  act  is  done 
by  some  one  claiming  to  represent  her  as  agent, 
her  liability  is  determined  by  the  extent  of  her 
power   to   constitute   the   agent. 

*'If  she  is  liable  at  all,"  says  the  Supreme  Court 
of  Rhode  Island,  **her  liability  must  rest  upon  the 
same  ground  as  that  of  any  master  or  principal  for 
the  act  of  a  servant  or  agent.  The  foundation  of 
the  rule,  ^respondeat  superwr^'*  is  contract,  express 
or  implied,  by  means  of  which  the  servant  stands 
in  the  place  of  the  master,  so  that  his  act  is  re- 
garded as  the  act  of  the  master.  If,  therefore, 
there  is  not,  and  cannot  be,  a  contract  of  hiring, 
there  can  be  no  representation  of  one  by  the  other, 
and  no  ground  for  the  application  of  the  rule. 
There  is  no  substantial  dilference  between  holding  a 
married  woman  liable  directly  on  a  contract,  or  in- 
directly for  a  breach  of  a  duty  imposed  upon  her 
by  contract.  Although  the  plaintiflf  is  not  a  party 
to  a  contract  with  her,  yet,  when  he  asserts  a  re- 
lation, based  upon  a  contract,  as  the  foundation  of 
a  consequent  breach  of  duty,  his  position  is  essen- 
tially the  same  as  one  who  sets  up  the  same  con- 
tract in  order  to  recover  directly  for  its  breach. 
If  we  should  say  she  is  liable  for  the  tort  because 
of   the   relation,    we   should   say   there  was   a   contract 
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which  made  her  liable,  for  if  the  driver  was  her 
husband^  s  servant,  and  qot  her^s,  of  course  she  is 
not  responsible  for  him;  but  if  he  was  her  servant, 
and  not  the  husband^s,  how  could  a  Court,  for  ex- 
ample, refuse  him  judgment  if  he  were  to  sue  for 
wages  upon  the  contract  ? ' '  The  same  thing  is  true 
of  married  women  which  was  held  in  regard  to  in- 
fants, in  Jennings  v.  Randall^  8  Term  Rep.,  336, 
that  there  is  no  liability  for  torts  dependent  upon  a 
contract.  Lord  Kenyon  said:  '<If  it  were  *  in  the 
power  of  a  plaintiff  to  convert  that  which  arises  out 
of  a  contract  into  a  tort,  there  would  be  an  end  of 
that  protection  which  the  law  affords  infants."  The 
Court  observed  that  it  had  been  somewhat  surprised 
that  neither  the  diligence  of  counsel  nor  its  own  re- 
searph  had  brought  to  light  any  cases  like  the  one 
before  the  Court;  and  yet  the  absence  of  authority, 
so  likely  to  have  occurred  before,  is  perhaps  the  best 
authority  for  the  conclusion  that  a  married  woman 
has  never  been  thought  to  be  liable  for  a  tort  based 
upon  a  contract  relation.  Ferguson  v.  Neilson^  9 
L.    R.    A.,    156. 

Mr.  Cooley,  in  his  work  on  Torts,  after  stating 
the  rule  in  respect  of  the  joint  and  several  liability 
of  husband  and  wife  for  the  tortious  conduct  of  the 
latter,  remarks:  '<But  the  element  of  contract  is  as 
important  here  as  in  the  law  of  infancy.  The  same 
reasons  which  would  preclude  the  indirect  redress  of 
the  infant's  breach  of  contract,  by  treating  it  as  a 
tort,    will   preclude   the   like   redress   in   the   case  of  a 
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contract  of  a  married  woman.  ...  In  the  re- 
cent changes  in  the  common  law  affected  by  statute 
in  the  several  States,  whereby  married  women  have 
been  given  an  independent  power  to  make  contracts 
and  control  property,  it  is  not  very  clear  how  far 
the  law  of  torts  has  been  modified.  We  should 
probably  be  safe  in  saying  that,  so  far  as  they  give 
validity  to  a  married  woman's  contract,  they  put 
her  on  the  same  footing  with  other  persons,  and, 
when  a  failure  to  perform  a  duty  under  a  contract 
is  in  itself  a  tort,  it  may  doubtless  be  treated  as 
such  in  a  suit  against  a  married  woman.  The  same 
would  probably  be  true  (under  the  statute)  of  any 
breach  of  duty  imposed  upon  a  married  woman  as 
owner  of  property  which  she  possesses  and  controls 
the   same   as   if   sole   and   unmarried." 

The  common  law  on  this  subject  has  not  been 
changed  by  statute  in  Tennessee.  In  the  case  now 
being  decided,  the  Appeal  Building,  where  the  accident 
happened,  was  neither  the  general  nor  separate  estate 
of  Mrs.  Collier,  but  a  mere  security  for  the  company's 
indebtedness  to  her,  and,  under  the  authorities,  it  is 
clear  she  had  no  power  to  appoint  an  agent,  and  is 
not  responsible  for  the  negligence  of  those  in  charge 
of  the  elevator.  It  is  wholly  immaterial  that  the 
note  secure<l  by  the  deed  of  trust  was  payable  to 
the  sole  and  separate  use  of  Mrs.  Collier,  since,  in 
our  opinion,  her  power  to  appoint  an  agent  is  de- 
termined   by  the  character  of   her  interest  in  the  real 
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estate,  and,  unless   that    interest  amounted  to   a   sepa- 
rate  estate,    she   had   no    power   to   appoint   an   agent. 

The  theory  upon  which  the  liability  of  Mrs.  Col- 
lier was  submitted  to  the  jury,  is  indicated  in  the 
following  instructions  given  in  charge  to  the  jury, 
to  wit:  ''Who  was  in  possession  of  that  building 
and  elevator  is  the  first  question  to  establish.  Until 
this  is  ascertained  from  the  evidence,  you  have  no 
right  to  consider  any  other  question,  and  this  means 
that  until  the  evidence  establishes  to  your  satisfaction 
that  Mrs.  Alice  T.  Collier  was  in  possession,  and 
was  running  and  operating  the  elevator  by  her  serv- 
ant,   you   need   consider   no  other   question." 

The  Court  then  proceeds,  ^viz. :  "If  you  find 
from  the  evidence  that  her  brother,  Macon  Trezevant, 
had  been  put  in  possession  for  her  sole  and  separate 
use  and  benefit,  and  that  she  knew  that  fact  and 
did  not  repudiate  it,  then  she  was  in  possession,  and 
could  not  be  deprived  of  it  except  by  her  consent. 
So  that  whatever  action  might  have  been  taken  after- 
wards by  her  hubband  and  attorney,  without  her 
consent,  could  not  change  her  possession  to  anyone 
else.  And  if  you  find  that  her  possession  was  for 
her  sole  and  separate  use  and  benefit,  to  secure  her 
in  the  collection  of  the  rents  and  profits  to  be  ap- 
plied to  a  debt  held  by  her  to  her  sole  and  sepa- 
rate use,  then  it  became  her  duty  to  have  such 
servants  in  her  employ  to  run  and  operate  the  ele- 
vator  carefully   and    safely,"    etc. 

This    charge    was    clearly   erroneous,    for    the    rea- 
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son  the  accident  did  not  hapi^en  while  Trezevant  was 
in  charge  of  the  building,  but  during  the  agency  of 
Ciine,  who  was  appointed  by  W.  A.  Collier,  and, 
so  far  as  this  record  shows,  without  the  knowledge 
of   Mrs.    Collier,   or   her   subsequent   ratification. 

On  this  subject  the  Court  was  in  error  in  refus- 
ing the  ninth  request  submitted  by  counsel  for  Mrs. 
Collier,    viz. : 

''9.  If  you  shall  find  that  Macon  Trezevant  was 
put  in  possession,  but  find  that  thereafter  one  Cline 
was  put  into  possession  of  the  property,  without  the 
knowledge  or  consent  or  acquiescence  of  Mrs.  Collier, 
and  that  this  accident  occurred  during  Cline's  posses- 
sion, then  Mrs.  Collier  cannot  be  considered  to  have 
been  in  possession  of  the  property  so  as  to  make  her 
liable  for   the   negligence   of    Cline   or   his  employes." 

Again,  the  Court  erred  in  refusing  to  give  in 
charge  to  the  jury  the  fourth  request  submitted  by 
counsel  for  Mrs.  Collier,  viz.:  ''The  fact  that  the 
Memphis  Appeal  Co.,  the  owner  of  the  property, 
executed  a  trust  deed  thereon  to  secure  Mrs.  Col- 
lier, in  a  note  payable  to  her  sole  and  separate 
use,  did  not  create  in  her  a  separate  estate  in  the 
property  covered  by  the  trust  deed,  and  that  there- 
fore, having  no  separate  estate  in  the  Appeal  Build- 
ing, she  had  no  power,  as  a  married  woman,  to  ap- 
point an  agent  to  take  charge  of  and  manage  the 
property,  nor  did  the  Appeal  Co.  or  her  husband, 
acting  for  the  company,  have  any  power  to  appoint 
for   her   an   agent,    and    if    you    find    that    Cline   was 
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appointed  agent  for  her  by  the  Appeal  Co.  or  by 
Mr.  Collier,  acting  for  the  Appeal  Co.,  then  Mrs. 
Collier  is  not  liable  for  the  negligence  of  such 
agents   or   servants." 

The  Court  was  also  in  error  in  refusing  the 
eighth  request  respecting  the  liability  of  W.  A. 
Collier,  the  husband  of  Mrs.  Collier,  as  follows,  to 
wit:  "If  you  find  that  the  defendant,  W.  A.  Col- 
lier, was  not  the  owner  of  the  Appeal  Building  at 
the  time  the  injury  occurred,  and  was  not  such  owner 
at  the  time  Cline  was  put  in  possession  thereof  by 
the  Appeal  Company,  and  find  that  Cline  was  put 
in  possession  by  the  Appeal  Company,  and  that  de- 
fendant. Collier,  was  not  in  possession  of  the  property 
at  the  time  the  accident  occurred,  and  had  no  con- 
trol thereover,  and  further  find  upon  the  last  charge 
hereinbefore  given,  that  the  defendant,  Mrs.  Collier, 
is  not  liable,  then  plaintiff  cannot  recover  against 
W.  A.  Collier.  In  such  case  he  (defendant  Collier) 
is   not   a    wrongdoer,    and    cannot    be    sued   as   such.*" 

The  declaration  in  this  case  alleged  that  Mrs. 
Collier  was  in  possession  of  the  property  at  the  time 
of  the  accident,  and  that  through  the  negligence  of 
her  servants  and  agents  the  injury  occurred,  and  does 
not  proceed  upon  the  idea  that  it  was  through  the 
negligence  of  W.  A.  Collier  or  his  agents.  If, 
therefore,  no  liability  was  fixed  against  Mrs.  Collier, 
there  is  no  ground  upon  which  liability  could  be 
adjudged   against   Mr.    Collier. 

For  the  reasons  indicated,  the  judgment  is  re- 
versed,   and   the   cause   remanded. 
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Ferry   Companies  v.    White. 

(Jackson,     Septeml)er    20,    1897.) 

1.  Practice.    MoUc/n  to  eocclude  plaintiff's  evidence. 

A  motion  by  defendant  to  ezclade  plaintiff^s  evidence  from  the 
jury,  on  the  ground  that  it  will  not  support  a  verdict  in  his 
favor,  is  not  proper  practice  in  this  State.     {Posty  p.  26L) 

2.  Charge  of  Court.     Not  too  general  or  abstract,  tvhen. 

A  charge  is  not  erroneous  because  of  generalization  and  abstrac- 
tions which  lead  up  to  the  statement  of  the  specific  propositions 
of  the  law  determining  the  rights  and  responsibilities  of  the 
parties  on  the  issues  of  fact  involved.     {Post^  pp.  261,  262. 

3.  Common  C'arbibr.     Negligent  in  protecting  passetiger  against  acts 

of  other  passengers. 

The  lawfulness  of  the  act  of  a  passenger  on  an  excursion  boat,  in 
recklessly  using  his  gun  with  a  loaded  shell,  will  not  of  itself 
excuse  the  owners  of  the  boat  from  liability  for  an  injury  re- 
sulting from  such  passenger's  negligence  or  lack  of  caution, 
provided  his  action  is  such  as  to  excite  apprehension  in  a 
reasonably  prudent  person.     (PosU  PP-  262-264.) 

4.  Same.     Same. 

The  owner  of  a  steamboat  is  required  to  exercise  the  utmost  vig- 
ilance and  diligence  in  protecting  its  passengers  from  injuries 
by  the  negligent  and  careless  use  of  a  loaded  gun,  exhibited  by 
another  passenger,  where,  under  all  the  circumstances,  such 
owner,  or  his  officers  and  agents,  might  reasonably  expect  or 
anticipate  the  injury.     {Post,  pp.  264-270.) 

Cases  cited:  6  Blatch.,  158;  57  Me.,  202;  90  N.  Y.,  588;  58  Miss., 
200;  4  U.  S.  Cir.  Ct.  App.,  231;  123  111.,  9;  97  Mass.,  361;  97  N.  Y., 
494;  23  L.  R.  A.,  442. 

5.  Same.     Charge  as  to  defendant's  lUibilUy. 

An  instruction  in  an  action  against  a  steamboat  company  for 
personal  injuries  to  a  passenger,  that  the  evidence  must  satisfy 
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them  that  the  boat  was  being  run  by  and  in  defendant's  inters 
est  at  the  time  of  the  injury,  sufficiently  presents  the  defensive 
theory  that  the  excursion,  during  which  plaintiff  was  injured, 
was  an  individual  affair  of  a  third  person,  for  which  the  com- 
pany was  not  liable.     [Post,  pp.  270-272,) 

6.  Verdict.     Not  eoccesHve. 

A  verdict  for  $3,500  for  an  injury  to  a  laborer  who  is  shot  in  the 
finger  and  through  his  thumb,  and  whose  right  arm  is  perfo- 
rated with  shot  from  the  shoulder  to  his  hand,  many  of  which 
were  never  extracted,  and  whose  right  leg  also  received  sev- 
eral shot,  by  which  his  capacity  for  lifting  is  permanently  af- 
fected, is  not  excessive.     (Post,  pp.  258^  272.) 


FKOM    SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.       L.    H.    Estes,    J.  . 

Randolph  &  Sons  and  Mbtcalf  &  Walker  for 
Ferry   Companies. 

TuRLBY   &   Wright   for    White. 

Beard,  J.  This  is  a  suit  for  damages,  brought 
by  the  defendant  in  error  against  the  West  Memphis 
Packet  Company  and  Memphis  &  Arkansas  Ferry 
Company,  the  gravamen  of  the  complaint  being 
that  while  a  passenger  on  the  steamboat  '*  Golden 
Gate,"  operated,  as  is  alleged,  by  and  in  the  joint 
interest  of  plaintiffs  in  error,  owing  to  the  failure 
of  their   servants    to   preserve   order   and    decorum   on 
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this  boat,  the  defendant  in  error  was  severely 
injured  by  a  shot  fired  from  a  gun  negligently  han- 
dled   by  a  fellow    joassenger.       Upon  pleas  which  made 

t 

issues  upon  all  the  material  averments  in  this  dec- 
laration, a  trial  was  had  which  resulted  in  a  verdict 
of  $3,500  against  both  plaintiffs  in  error,  from  the 
judgment  on  which  they  have  prosecuted  their  ap- 
peal  to   this   Court. 

As  to  the  facts,  it  is  only  necessary  to  say  that 
^  the  evidence  tended  to  show  that  plaintiffs  in  error 
were  rival  corporations,  operating  different  steam- 
boats, doing  a  ferry  business  from  Memphis  to  dif- 
ferent points  on  the  west  shore  of  the  Mississippi 
River,  and,  at  the  same  time,  giving  occasional  ex- 
cursions (for  revenue),  to  which  the  public  were  in- 
vited; that  this  rivalry  was  attended  with  much  loss 
to  both  companies,  and  at  last  resulted  in  litigation; 
that,  pending  this  litigation,  they  entered  into  an 
agreement  by  which  the  West  Memphis  Packet  Com- 
pany was  to  retire  and  tie  up  its  steamer,  the  '*C. 
B.  Bryan,''  until  necessity  should  cfl,ll  it  out,  and 
that  the  Memphis  &  Arkansas  Ferry  Company  should 
continue  its  steamer,  the  **  Golden  Gate,"  in  opera- 
tion, to  do  the  work  theretofore  done  by  the  two 
steamers,  in  the  interest  of  both  companies,  they 
sharing  equally  the  losses  and  ])rofits;  that  this  agree- 
ment provided  for  a  board  of  arbitrators,  who  should 
ohoose  the  oflicers  of  the  combination  and  the  em- 
ployes to  man  this  boat;  that  this  board  was  never 
constituted,    but    that   all   officers    of    the    Memphis    & 
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Arkansas  Ferry  Company,  as  well  as  crew  of  the 
"Golden  Gate,"  were  retained  by  the  combination, 
save  that  Mr.  Bryan,  of  the  'West  Memphis  Packet 
Company,    was    made    treasurer    of    the    combination. 

The  evidence  further  discloses  that  one  of  the  gen- 
eral officers  of  the  company  owning  the  *' Golden 
Gate,"  and  engaged  in  operating  this  steamer,  was 
James  Couch;  that  he,  through  the  newspapers 
of  Memphis,  advertised  that  an  excursion  would  be 
given  by  that  boat  to  a  point  some  twenty  miles 
below  Memphis;  that  this  advertisement  had  general 
publicity,  and  was  known  to  Mr.  Bryan,  of  the 
West  Memphis  Packet  Company,  and  treasurer  of 
the  combination,  several  days  before  it  occurred,  and 
that  he  made  no  objection  to  it;  that,  while  both 
boats,  before  the  combination,  made  similar  excursions 
in  the  interest  of  the  rival  companies,  such  as  oc- 
curred afterwards  were  made  by  the  ** Golden  Gate" 
on  joint  account,  and  that  the  proceeds  of  this  ex- 
cursion were  paid  by  Couch  into  the  treasury  of  the 
Memphis   &   Arkansas   Ferry   Company. 

The  evidence  also  discloses  that  the  defendant  in 
error,  with  his  children,  in  company  with  seventy- 
five  or  one  hundred  other  persons,  of  all  ages  and 
both  sexes,  embarked  as  passengers  on  this  excursion, 
and  that  among  these  passengers  were  a  number  who 
were  armed  with  guns  and  pistols,  who,  occupying 
positions  on  the  different  decks  of  the  boat,  soon 
after  it  left  its  moorings  and  got  under  way,  began 
an^  indiscriminate    firing    at    objects  in   the   water,    to 
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the  great  alarm  of  many  persons  on  board.  At 
this  time  the  defendant  in  error  was  on  the  middle 
deck,  where  he  had  been  directed  by  Couch  to  go, 
and  where  many  of  the  other  passengers  were,  seated 
with  one  of  his  children  on  his  knee  and  the  others 
near  by,  while  on  the  deck  above  were  a  party  of 
three  or  four  persons  who  were  practicing  with  their 
guns.  One  of  these  parties  (a  passenger  named 
Phillipi),  while  manipulating  a  repeating  gun,  for  the 
purpose  of  exhibiting  its  construction  and  movements 
to  those  persons  immediately  around  him,  placed  a 
loaded  shell  in  one  of  the  chambers  of  the  cylinder, 
which,  while  the  muzzle  of  the  gun  was  pointed 
down,  in  some  unknown  and  accidental  way  exploded, 
the  shot  therefrom  passing  through  the  thin  cover- 
ing or  roof  of  the  hurricane  deck  into  the  body  of 
White  and  the  child  in  his  arms,  inflicting  the  in- 
juries for  which  he  here  sues,  and  a  mortal  wound 
on   the   child. 

Among  the  persons  standing  near  Phillipi,  watch- 
ing and  interested  in  the  experiment,  was  Couch, 
the  party  who  advertised  the  excursion.  The  evi- 
dence shows  that  not  only  he  had  not  endeavored 
to  stop  the  firing,  but  he  had  encouraged  it  by  ac- 
tively  participating   in   it. 

The  contention  of  the  plaintiff  in  error  was  that 
this  excursion  was  an  individual  enterprise  of  Couch's, 
in  which  their  combination  was  not  interested,  and 
also  that  Couch  was  not  the  master  nor  in  charge 
of   the   boat    on    this    excursion:     but   there   was    evi- 
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dence  tending  to  show  otherwise,  upon  which  the 
jury  could,  and,  it  must  be  assumed  in  this  Court, 
did,  rest  their  verdict.  This  is  equally  true  with 
regard  to  the  other  issues  of  fact  passed  upon  in 
the  Court   below. 

After  the  evidence  of  the  plaintiff  was  in,  the 
defendants  moved  the  Court  to  exclude  it  from  the 
jury,  upon  the  ground  that  it  would  not  support  a 
verdict  in  his  favor.  This  motion  was  overruled, 
and  the  action  of  the  Court  in  this  regard  is  as- 
signed for  error,  and  an  earnest  argument  is  sub- 
mitted, insisting  upon  this  as  a  proper  practice  in 
this  State.  Whether  the  practice  is  a  wise  one, 
and,  as  such,  should  be  adopted,  it  is  not  necessary 
for  us  to  determine.  It  is  sufficient  to  say  that  it 
has  never  prevailed  in  Tennessee,  and  there  was 
certainly  nothing  in  the  testimony,  as  we  find 
it  in  this  record,  which  would  have  warranted  its 
introduction   and   application   in   this   case. 

Sweeping  objection  is  made  to  the  charge  of  the 
trial  Judge  that  it  abounds  in  generalities  without 
application  to  the  facts  of  the  case,  and  that  its 
effect  was  to  confuse  or  mislead  the  jury,  rather 
than  guide   them   to   an   intelligent   verdict. 

We  have  carefully  examined  the  charge,  in  view 
of  the  interest  involved  and  the  hurt  that  could  eas- 
ily, in  such  a  case,  be  unconsciously  inflicted  by  the 
trial  Judge  on  plaintiffs  in  error,  and,  while  we  find 
in  it  more  or  less  of  generalization  and  abstraction, 
which   it   would    have   been   wiser    to    avoid,    yet,    we 
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do  not  regard  it  as  amenable  to  this  severe  criticism. 
While  general  or  abstract  propositions  are  stated 
with  perhaps  too  much  elaboration,  it  is  with  a  pur- 
pose, as  we '  understand  it,  to  illustrate  and  empha- 
size the  relations  of  a  carrier  to  his  passengers,  and 
their  respective  rights  and  responsibilities,  and  we  are 
not  able  to  discover,  in  doing  this,  that  the  jury- 
were  led  to  the  consideration  of  false,  or  left  to 
grope   in   the   dark  as   to   the   true,    issues. 

Among  the  instructions  given,  and  which,  it  is 
now  insisted,  were  either  confusing  generalities  or 
else  positively  erroneous  when  applied  to  the  facts 
of  this  case,  is  the  following:  <'The  lawfulness  of  an 
act  from  which  injury  results  is  no  excuse  for  the 
negligence,  unskillfulness,  or  incaution  of  the  party. 
Everyone  in  the  exercise  of  a  lawful  act  is  bound 
to  use  such  reasonable  and  vigilant  precaution  as 
that  no  injury  may  be  done  to  others.  Nor  is  it 
material  in  this  action  whether  the  injury  was  will- 
ful or  not,  but  the  gist  of  the  action  is  whether 
or  not  the  defendant  used  proper  care  in  allowing 
the  passengers  using  guns  to  use  them  in  the  man- 
ner the  evidence  shows  they  did  use  them  on  this 
trip." 

It  is  conceded  that  if  this  was  an  action  against 
the  party  who  placed  the  loaded  shell  in  the  gun, 
and  pointed  it  downward  towards  the  defendant  in 
error,  when  it  was  discharged  to  his  hurt,  that  the 
fact  that  the  explosion  was  unexpected  and  accidental, 
would   not   discharge   such   party   from   liability.      For 
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the  rule  admittedly  is  well  settled,  that  *'if  the  in- 
jury is  not  the  effect  of  an  unavoidable  accident,  a 
person  by  whom  it  is  inflicted  is  liable  to  respond 
in  damages  to  the  sufferer."  Ayers  v.  Tally,  ^ 
Sneed,  677.  While  this  is  conceded  to  be  a  sound 
principle,  yet  it  is  insisted  it  has  no  application  ta 
this   case,    and   that  the  effect  of   the   Court's   instruc- 

• 

tion  is  to  make  the  plaintiffs  in  error  liable  for  the 
incaution  of  Phillipi,  however  blameless  they  them- 
selves might  be.  We  do  not  think  so!  It  is  true 
the  Court  does  say  to  the  jury,  in  substance,  that 
the  lawfulness  of  an  act  will  not  excuse  incaution 
or  negligence  in  its  performance,  yet  he  distinctly 
informs  them  that  the  right  of  recovery  in  this 
action  depends  upon  whether  plaintiffs  in  error  exer- 
cised proper  care  in  allowing  Phillipi  to  use  the  gun 
in  the  manner  disclosed;  and,  apparently  to  guard 
against  all  misapprehension  on  this  point,  a  little 
further  along,  the  trial  Judge  said:  **If  the  conduct 
of  the  passengers  was  such  as  not  to  create,  in  the 
minds  of  any  reasonable  person,  any  apprehension  of 
danger,  then  the  officer  would  be  justified  in  per- 
mitting the  passengers  [to  continue]  their  course  of 
conduct,  and  cannot  be  charged  with  negligence  in 
so  doing,  or  made  liable  for  injuries  resulting  there- 
from." In  other  words,  while  saying  to  the  jury 
that,  however  lawful  it  might  be  in  Phillipi  to  ma- 
nipulate his  gun,  even  with  a  loaded  shell,  on  an 
excursion  boat  with  men,  women,  and  children  on 
board,    yet   this    would    not    excuse   the    injury    result- 
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ing  from  his  incaation  or  negligence  in  doing  the 
act;  but  the  right  of  recovery  against  plaintiffs  in 
error  depended  upon  whether  they  had  been  careless 
or  negligent  in  permitting  Phillipi  to  make  this  ex- 
periment, and  the  trial  Judge  cautions  the  jury  that 
they  would  not  be  actionably  negligent  if  there  was 
nothing  in  the  conduct  of  Phillipi  to  excite  appre- 
hension in  a  reasonable,  prudent  person.  Thus  guarded, 
we  have  no  doubt  of  the  soundness  of  the  proposi- 
tion  charged. 

It  is  next  insisted  that  there  was  error  in  giving 
the  following  instructions:  *' While  he  (the  carrier) 
is  not  an  insurer  or  bound  to  carry  passengers  safely 
at  all  events,  yet  the  rule  as  to  the  care  and  fore- 
sight to  be  exercised  makes  him  responsible  for  in- 
juries and  losses  arising  from  even  the  slightest 
negligence  in  not  providing  safe  and  suitable  means 
of  transportation,  or  skilled,  comi)etent,  and  careful 
officers  and  crew,  or  in  formulating  and  enforcing 
such  rules  of  order  and  decorum  as  will  secure  and 
protect  the  passengers  from  injuries  arising  from 
careless,  thoughtless,  or  negligent  acts  of  their 
fellow  passengers.  The'  defendants  in  this  case  were 
bound  to  exercise  the  utmost  care  and  vigilance  for 
maintaining  order  and  guarding  the  plaintiff.  White, 
who  was  a  passenger  on  board  the  boat,  against 
personal  injury,  from  whatever  source  arising,  which 
might  reasonably  have  been  expected  to  occur,  in  view 
of  all  the  circumstances  of  the  case  and  the  number 
and  character  of   the  passengers  on   board   the   boat."' 
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It  will  be  seen  that  the  trial  Judge  lays  down 
the  rule  which  requires  the  exercise  of  the  utmost 
vigilance  and  diligence  on  the  part  of  the  boat's  offi- 
cers and  agents  in  protecting  the  defendant  in  error, 
yet  he  carefully  limits  its  operation  to  cases  of 
danger  which,  under  all  the  circumstances,  they 
might  reasonably  have  expected  or  anticipated.  He 
does  not  make  them  insurers,  and  liable  at  all  haz- 
ards, but,  in  effect,  tells  the  jury  that  they  were 
bound,  and  only  bound,  to  give  to  the  protection  of 
defendant  in  error  the  utmost  care  and  vigilance 
against  a  danger  which  prudence  would  suggest  as 
possible  to  occur  under  the  circumstances  of  the 
case.  We  are  satisfied,  not  only  that  this  language 
could  not  have  been  misunderstood,  but  that  it  an- 
nounced  the   law. 

In  the  leading  case  in  America  of  Flint  v.  Nor- 
wlchy  6  Blatchford,  158,  Shipman,  Justice,  in  sub- 
mitting to  the  jury  a  case  involving  the  liability  of 
a  steamer  and  its  owners  for  an  injury  sustained 
by  one  passenger  from  the  act  of  a  fellow  passen- 
ger, said:  ''The  defendants  were  bound  to  exercise 
the  utmost  vigilance  and  care  in  maintaining  order 
and  guarding  the  i)assengers  against  violence  from 
whatever  source  arising,  which  might  reasonably  be 
anticipated  or  naturally  be  expected  to  occur,  in 
view  of  all  the  circumstances,  and  of  the  number 
and  character  of  the  persons  on  board."  This  is 
regarded  as  a  fair  statement  of  the  rule,  and  it  has 
been    adopted    and    approved    by    the    Courts    where 
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they   have   had    occasion    to    deal    with   this    question. 
See   Ooodard  Y.    Grand  Trunk  Railway   Co.^   57    Me., 
202   (S.   C,   2    A.    R.,    39);    Steioart   v.   Brooklyn,    90 
N.    Y.,    588    (S.    C,    43    A.     R.,    185);    Railroad  v. 
Biirk^,   58    Miss.,    200.      See    note    to   Meyer    v.    St, 
Louis,  etc.,  R.   R.,  4:  U.  S.  Cir.   Ct.  App.  Rep.,  231. 
But    it    is    contended    that  this   rule   of   the    <<  utmost 
vigilance"   may    be   sound   when    applied   to   the    pro- 
tection  of    passengers   against   injuries   resulting    from 
faulty    machinery    or    wrongful    acts   of    the   employes 
of    the     carrier,    yet    it    does    not    apply    to    injuries 
arising    from    the    misconduct    of    fellow    passengers; 
that,    in    the    class    of    cases    embracing    the    latter, 
'* reasonable    diligence"    is    the    measure   of    liability. 
This  distinction  was  insisted  on  in  Pittsburg  v.   Hinds, 
53   Pa.    St.,    512,   and   there   rejected,    the   Court   say- 
ing  that,  if   the   employes  of   the   carrier   had  no  con- 
trol   or    power    over    the    passengers,    the    argument 
would   be   sound.      The   case   of    Chicago   Railroad    v. 
Pittsburg,    123   111.,    9,    is    relied   upon    as    authority 
for    this   contention,    but    it   will    be    found    that    the 
trial   Judge   there    gave    in   charge    to    the    jury    the 
rule   of    *' utmost   vigilance,"   and   the   judgment   on   a 
verdict   following   his   instruction    was   affirmed. 

While  there  will  be  found  some  general  observa- 
tions of  the  Court  which  give  some  8upix)rt  to  the 
view  here  insisted  on,  yet,  take  the  opinion  as  a 
whole,  we  think  it  in  line  with  Flint  v.  Noncich, 
supra.  The  Court  say:  "It  is  the  duty  of  carriers  by 
rail  to  preserve  order  in  their  carriage,  and  to  protect 
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passengers  from  all  danger,  from  whatever  source 
arising,  on  their  trains.  'But  with  regard  to  dan- 
ger and  hazard  to  travel  arising  otherwise  than  on 
the  train,  and  not  incidents  of  such  travel '  [as  was 
the  case  there]  'the  degree  of  care  required  will  de- 
pend upon  the  attendant  circumstances.'"  Yet,  ''in 
no  case,"  continues  the  Court,  "must  the  carrier 
expose  the  passenger  to  extra  hazardous  dangers  that 
might  readily  be  discovered  or  anticipated  by  all 
reasonable  care  and  diligence."  It  is  well  to  ob- 
serve, also,  that  the  injury  to  the  passenger  com- 
plained of  in  that  case  was  one  that  resulted  from 
an  invasion  of  the  cars  by  a  violent  mob  from  the 
outside,  and  the  general  observations  of  the  trial 
Judge,  here  relied  on,  were  addressed  particularly  to 
that   phase  of   the  facts. 

In  Simmons  v.  Stewmhoat  Co,^  97  Mass.,  361  (S. 
C,  93  Am.  Dec,  99),  the  Court  does  make  a  dis- 
tinction in  the  degree  of  care  to  be  exercised  in  the 
one  case  and  then  in  the  other.  The  Court  there 
say:  "The  defendants  were  bound  to  see  that  their 
officers,  agents,  and  servants  used  the  utmost  care 
and  diligence  in  keeping  the  steamboat  suitably  pro- 
vided with  suitable  machinery,  boats,  .  .  .  and 
competent  officers  and  crew,  .     and  in   making 

all    arrangements    necessary    to    secure  the  passengers 
against  any   danger  which   might    be   anticipated   from 
the  action  of   rivers  and  seas,  of  the  officers,     .     . 
or   of  other  passengers.      They   were   not,    indeed,   re- 
sponsible for    the   negligent   or  wrongful    acts    of    the 
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passengors  to  the  same  extent  as  for  those  of  their 
own    officers   and    crews.  .  But    they   were 

bound  to  use  the  utmost  skill  and  care  of  prudent 
men  in  taking  precautions  to  prevent  any  passenger 
from  being  injured  by  the  ignorant,  negligent,  or 
reckless   acts   of   other   passengers." 

It  will  be  seen  that  there  is  a  slightly  apprecia- 
ble difference  in  the  degrees  of  care  exacted  in  the 
two  classes  of  cases,  but  it  falls  far  short  of  the 
modification  of  the  rule  insisted  on  by  the  plaintiffs 
in  error.  Nor  do  we  see  any  sound  reason  for 
such  modification.  On  the  contrary,  we  think  that 
carriers  by  land,  as  well  as  on  the  water,  with 
power  conferred  by  law  to  protect  passengers  who 
have  committed  themselves  to  their  care,  ought  to 
be  held  to  the  greater  degree  of  diligence  in  guard- 
ing them  from  the  negligence,  as  well  as  violence, 
of  their  fellow  passengers,  when,  as  prudent  men, 
knowing  the  surrounding  facts,  they  might  well  an- 
ticipate that  the  acts  in  question  might  be  attended 
with  injury.  And  we  certainly  find  nothing  in  the 
facts  of  this  case,  especially  so  far  as  the  Memphis 
&  Arkansas  Ferry  Co.  is  concerned,  that  sh6uld  in- 
duce a  relaxation  of  the  rule,  as  we  think  the  con- 
duct of  the  parties  in  charge  of  this  boat  was  only 
a  little  short  of  gross  negligence.  But,  again,  it  is 
contended  that  this  rule  of  '^  utmost  care"  had  been 
enforced  alone  in  cases  where  passengers  had  received 
injuries  from  mobs,  riots,  or  from  assaults  or  other 
form   of   violence   of   drunken   or    insane    parties,    and 
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never  in  cases  where  the  injury  resulted  from  the 
negligence  of  a  fellow  passenger.  In  this  contention 
the   counsel   for   the   carrier   is   also   in   error. 

Simmons  v.  Steamboat  Co,^  »upra^  is  a  leading 
case  enforcing  a  contrary  view.  In  that  case,  plain- 
tiff was  a  passenger  on  the  steamboat,  and  took  a 
position  on  deck,  as  he  had  the  right  to  do,  and 
at  a  point  underneath  a  small  boat  which  was  sus- 
pended l)y  tackle  and  falls,  a  part  of  the  necessar}*^ 
equipment  of  the  steamer.  There  was  nothing  in 
the  evidence  to  indicate  that  this  small  boat  was 
improperly  hung  or  insecurely  fastened.  The  plain- 
tiff showed,  however,  that  when  he  took  his  position 
there  were  already  two  persons  in  this  boat,  and 
that  shortly  after  this  number  was  increased  to  live. 
It  was  also  in  evidence  that  passengers,  before  the 
day  in  question,  rode  in  this  boat,  with  the  knowl- 
edge and  permission  of  the  officers  of  the  steamer. 
While  plaintiff  was  standing  under  it,  the  stern  bolt 
broke,  and  it  fell  on  plaintiff,  and  injured  him  se- 
riously. The  Court  say:  ''They  [the  steamboat  com- 
pany] were  bound  to  use  the  utmost  skill  and 
care  of  prudent  men  in  taking  precautions  to  pre- 
vent any  passenger  from  being  injured  by  the  igno- 
rant, neu^ligent,  or  reckless  acts  of  other  passengers. 
As   to   the    boat,  .       .       the    fact    that    it   was 

hung  in  the  place  in  which  it  was  by  order  of  the 
government  inspector,  did  not  protect  the  defendants 
from  responsibility  for  negligence  in  the  manner  of 
hanging   or    using   it.      They  were   still    bound   to   use 
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the  utmost  skill  and  care  consistent  with  the  nature 
and  extent  of  their  business,  in  so  keeping  it  secure<l 
and  preventing  passengers  from  getting  into  it,  as 
to  guard  against  injury  by  its  falling  upon  a  pas- 
senger from  any  cause,  including  careless  or  irregu- 
lar acts  of  other  passengers  which  might  reasonably 
be   anticipated." 

In  Carpe^iter  v.  Railroad  Co.^  97  N.  Y.,  494 
(S.  <J.,  49  A.  R.,  640),  the  same  rule  was  applied. 
There  a  passenger,  while  entering  a  station  for  the 
purpose  of  taking  a  train,  was  struck  by  a  mail 
bag  carelessly  and  negligently  thrown  from  the  mail 
car  by  a  postal  clerk  employed  by  the  United  States 
government,  and  it  was  held  that  the  clerk  and  the 
injured  party  were  fellow  passengers;  that  the  rail- 
road owed  the  duty  of  utmost  vigilance  to  protect 
the  one  from  an  injury  resulting  from  the  negligence 
of  the  other,  that  the  manner  of  throwing  oflf  these 
mail  bags  was  dangerous,  and  that  this  had  been  so 
long  the  customary  method  of  disposing  of  them 
that  notice  to  the  railroad  company  might  be  fairly 
implied.  On  the  same  point  see  Galloway  v.  Chicago 
cfe   Mil.    Railroad   (Minn.),    23    L.    R.    A.,    442. 

A  number  of  special  requests  were  submitted  by 
plaintiffs  in  error,  some  of  which  were  rejected  and 
others  given  in  a  modified  form.  As  we  are  satisfied 
with  the  general  charge,  only  one  of  these  will  be 
noticed.  The  trial  Judge  was  asked  and  declined  to 
give  the  following:  *'If  the  jury  believe,  from  the 
evidence,     that     the     defendant,     the     West     Memphis 
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Packet  Company,  did  not  own  and  had  no  interest 
in  the  steamboat  'Golden  Gate/  and  had  nothing 
to  do  with  the  running  or  navigating  of  the  said 
steamboat  on  the  occasion  alleged  in  the  said  decla- 
ration, .  .  .  then  the  jury  will  find  for  the  de- 
fendant,   the    West   Memphis   Packet   Company." 

The  real  contention  of  both  plaintiffs  in  error,  in 
the  progress  of  this  cause,  has  been  that  this  excur- 
sion was  an  individual  affair  of  Couch's,  for  which 
neither  was  responsible,  with  the  additional  incidental 
insistence  of  the  West  Memphis  Packet  Company 
that  it  was  not  liable  because  the  '  *  Golden  Gate ' ' 
was  not  managed  by  the  regular  oflBcers  of  the  Mem- 
phis &  Arkansas  Ferry  Company,  who  were,  for 
the  time  being,  the  officers  of  the  joint  enterprise. 
Both  phases  of  this  contention  were  submitted  suffi- 
ciently   to    the   jury. 

> 

In  the  outset  of  his  charge,  the  trial  Judge  says 
distinctly  to  the  jury  that,  among  other  essentials 
to  recovery  by  plaintiff  below,  <*the  evidence  must 
satisfy  you  [them]  that  the  Golden  Gate  wa;S  being 
run  by  and  in  the  interest  of  defendants  at  the 
time  of  the  injury."  This  clearly  put  the  burden 
on  the  plaintiff  below  of  showing  that  the  West 
Memphis  Piltcket  Company  was  interested  in  this  ven- 
ture, as  a  prerequisite  to  recovery,  and  in  this  sen- 
tence the  trial  Judge  covers  the  point  to  which  this 
special  request  was  directed.  The  same  reply  may 
be  made  as  to  the  refusal  of  the  trial  Judge  to 
give   the    further    special    request    as    to    the    liability 
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of  the  Memphis  &  Arkansas  Ferry  Company,  with 
this  addition,  that,  in  granting  the  fifth  special  re- 
quest of  the  conipany,  even  with  the  qualification 
attached,  the  fourth  special  request  was  more  than 
covered,  and  left  nothing  that  this  company  could 
complain   of   on   this  point. 

But  we  are  asked  to  reverse  this  judgment  upon 
the  ground  that  the  verdict  is  excessive.  The  tes- 
timony shows  that  the  defendant  in  error  was  shot 
through  the  finger  and  the  thumb  of  his  left  hand, 
that  his  right  arm  was  perforated  from  his  shoulder 
to  his  hand,  with  shot,  a  great  number  of  which 
were  never  extracted.  It  also  appears  that  several 
shot  entered  the  right  leg  and  one  at  the  joint  of 
left  ankle.  While  the  surgeon  who  attended  him 
said  he  regarded  the  wounds  as  not  at  all  serious, 
yet  there  is  testimony,  upon  which  the  jury  were 
warranted  in  acting,  that  this  injury  has  perma- 
nently aifected  his  strength,  and  especially  his  ca- 
pacity for  lifting,  a  power  very  vahiable  to  him  as 
a  laboring  man.  This  question  of  damages  was  one 
peculiarly  for  the  jury,  and,  in  the  absence  of  a 
conviction  that  their  verdict  is  the  result  of  caprice^ 
prejudice  or  corruption,  we  do  not  feel  authorized 
to    interfere   with    it. 

Judgment   is   affirmed. 
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Railroad  v,  Bolton. 

{JacJcJion.       September   20,   1897.) 

Master  and  Servant.     Fellow  servant. 

A  railroad  company  is  not  liable  for  an  injury  to  a  section  hand 
caused  by  the  negligence  of  the  temporary  section  foreman 
while  the  latter  was  engaged  as  a  laborer  in  a  common  work 
with  the  former.     They  are  pro  Tiac  vice  fellow  servants. 

Cases  cited  and  approved:  112  N.  Y.,  614  (S.  C,  3  L.  R.  A.,  559); 
6  L.  R.  A.,  584;  23  Fed.  Rep.,  363. 


FROM     GIBSON. 


Appeal  in  error  from  Circuit  Court  of  Gibson 
County.      John   R.  Bond,  J. 

J.  P.  Rhodes  for  Railroad. 

Deason   &   Rankin   for   Bolton. 

Beard,  J.  The  defendant  in  error,  Bolton,  was 
one  of  a  number  of  section  hands  of  the  plaintiif 
in  error,  engaged  at  the  time  he  received  the  injury 
for  which  he  sues  in  this  action  in  unloading  some 
heavy  piling  timbers  from  one  of  the  cars  of  plain- 
tiff in  error.  Among  the  hands  employed  with 
Bolton   doing    this   work   was    one   Crocker,    who   also 
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was  an  apprentice  foreman,  and,  as  such,  at  the  time 
of  the  injury,  had  charge  of  the  crew,  the  section 
foreman  being  temporarily  absent.  The  defendant  in 
error  thus  defines  the  office  and  duties  of  an  '^  ap- 
prentice:''  <<He  is  one  of  the  section  hands  who  is 
learning  to  be  a  foreman;  in  the  absence  of  the 
foreman  he  has  charge  of  the  crew,  and  his  duties 
and  authority  are  the  same  as  those  of  the  section 
foreman.     .     .  They   stand   an    examination;    they 

get  better  wages  than  the  other  hands;  they  have 
the  authority  to  discharge  hands,  and  the  hands  are 
subject  to  his  [their]  authority  in  the  absence  of  the 
regular   bo^s." 

The  story  of  the  injury,  as  told  by  the  defend- 
ant in  error,  is.  as  follows:  <<I  was  standing  in  the 
car  holding  up  the  timber  by  a  crossbar;  Jim  But- 
ler was  helping  me.  He  was  at  the  pther  end  of 
a  piece  of  timber,  and  just  as  we  threw  the  timber 
over  the  side  of  the  car,  Coley  Crocker,  who  was 
rolling  down  timber  to  us,  rolled  one  down  over 
on   me,    and   it   fell   on   my   leg   and    foot,"    etc. 

The  testimony  of  Crocker  as  to  the  accident  is 
told  in  these  words:  ''I  was  helping  unload  the  car; 
I  was  not  giving  any  orders.  We  had  worked  till 
we  had  gotten  down  to  the  floor;  Lemmons,  the 
boss,  told  us  to  unload  the  car,  and  he  went  down 
to  the  store  to  get  a  tapeline;  Lemmons  did  not  put 
me  in  charge  of  the  hands;  Lemmons  was  not  gone 
but  a  few  minutes.  The  accident  occurred  while  he 
was   gone.       Bolton  and   the  other   hands  were  throw- 
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ing  the  timber  over  the  side  of  the  car  and  I  was 
placing  them  in  position  for  them.  I  used  a  crow- 
bar to  prize  them  apart  so  that  they  could  get  hold 
of  them,  and  while  I  was  prizing  them  apart  one 
of  the  piles  rolled  down  and  caught  Bolton's  foot. 
I  was  working,  and  doing  the  work  in  the  usual 
way  that  such  work  is  done;  was  careful  in  doing 
the   work." 

After  the  Court  had  given  his  general  instruction 
to  the  jury,  the  defendant  below  submitted  the  fol- 
lowing  special  instruction,  and  asked  that  it  be  given, 
to  wit:  **If  the  proof  shows  that  Crocker  was  the 
apprentice,  and  in  charge  of  the  section  crew  at  the 
time  of  the  accident,  but  was  also  doing  the  work 
of  a  section  hand,  and  the  injury  resulted  from  the 
negligence  of  said  Crocker  while  doing  said  work  as 
a  section  hand,  but  did  not  result  from  any  act  of 
said  Crocker  as  a  superior,  then,  in  that  event,  the 
plaintiff  could  not  recover  on  account  of  said  negli- 
gence; such  would  not  be  the  negligence  of  a  supe- 
rior, but  of  a  fellow  servant."  The  trial  Judge 
declined  to  grant  this  request,  and  his  action  in  this 
regard  is   assigned   as   ersor. 

The  fellow  servant  doctrine  is  well  established  in 
this  State,  the  rule  being  that  the  duty  of  the 
master  is  discharged  when  he  exercises  care  with 
the  view  of  selecting  competent  and  suitable  servants, 
and  that,  among  the  risks  which  the  employe  assumes 
upon  entering  into  the  service,  is  that  of  injury 
arising    from    the    negligence   of    those  engaged    with 
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him  in  a  common  employment.  So,  in  each  case, 
it  is  important  to  determine  the  question  whether 
the  party  whose  negligence  is  complained  of  as  the 
occasion  of  the  injury  was  a  fellow  servant  of  the 
injured,  or  was  at  the  time  ^' exercising  the  au- 
thority and  standing  pro  hac  vice  in  the  place  of 
the  master."      Boswell's  Law  of   Per.   Inj.,  Sec.   217. 

So,  conceding  that  the  jury,  on  the  facts  of  this 
case,  could  properly  find  that  Crocker  was  put  in 
charge  of  the  hands  during  the  short  absence  of  Lem- 
mons,  and  that  he  was  authorized  to  exercise  all  the 
functions  of  the  latter^  s  office,  and  that  his  negligence 
was  the  wrongful  cause  of  the  injury,  yet  the  ques- 
tion of  law  remains,  upon  the  undisputed  facts,  that 
the  act  of  negligence  was  one  done  by  him  as  a 
laborer  in  a  common  work  with  Bolton.  Would  the 
master  be  liable  for  it?  It  is  apparent  that  one 
may  be  the  general  representative  of  the  master,  so 
as  to  charge  the  latter  for  the  results  of  all  negli- 
gence occurring  within  the  scope  of  his  employment, 
and  yet  he  may  abandon  his  position  of  superior, 
with  the  authority  attached  to  it,  and  become  a 
fellow  servant  of  those  engaged  in  doing  the  work 
n  hand  and  on  a  plane  of  perfect  equality  with 
them.  In  the  one  case  the  master  would  be  re- 
sponsible for  his  negligence,  and  in  the  other  we 
think  he    would   not   be. 

Mr.  Burwell,  in  his  work  on  the  ''Law  of  Per- 
sonal Injuries,"  p.  387,  in  discussing  the  doctrine  of 
vice    principal,    says:     "It    is    settled    that    a   person 
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who  is  in  some  things  the  mere  servant,  may  still 
be  the  agent  of  the  master  to  perform  other  duties 
primarily  personal  to  the  master.  On  the  other 
hand,  if  a  workman,  charged  in  some  directions  with 
the  duty  of  superintendence,  does  the  negligent  act 
complained  of,  not  as  superintendent,  but  in  his 
capacity  of  fellow  servant  of  the  plaintiff*,  the  mas- 
ter will  not  be  liable  for  such  negligent  act."  This 
distinction  has  been  considered  by  the  Supreme  Court 
of  New  York,  in  Htissy  v.  Cogauj  112  N.  Y.,  614 
(S.  C,  3  L.  R.  A.,  659),  and  has  there  been  ap- 
proved. In  Taylor  v.  K  <&  T.  R.  E.  Co.  (1889), 
6  L.  R.  A.,  584,  the  Indiana  Supreme  Court,  while 
holding  that  the  rule  did  not  apply  in  that  case, 
yet,  in  recognition  of  it,  said:  ^^If,  for  instance,  the 
general  superintendent  should  take  hold  of  one  end 
of  an  iron  rail  to  assist  an  employe  of  the  company 
in  loading  on  the  car,  he  would  be,  as  to  that 
single  act,  a  fellow  employe,  although,  as  to  the 
other  acts,  he  might  be  the  representative  of  the 
company."  To  the  same  effect  is  Quinn  v.  New  Jer- 
sey LigKth/ouse    Co,^    23   Fed.    Rep.,    363. 

We  think  the  distinction  recognized  in  those  cases 
is  a  sound  one,  and,  as  there  were  facts  in  the 
present  record  which  warranted  the  hypothetical  case 
put  in  the  special  request  in  question,  it  was  the 
duty  of  the  trial  Judge  to  have  given  it  in  charge  to 
the  jury.  For  his  error  in  failing  to  give  it,  the 
judgment  is  reyersed  and   case  remanded. 
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*Bank   V.  Looney. 

(Jackson.      September   22,    1897.) 

1.  Bills  and  Notes.     Execution  of,  induced  by  misrepreaentatUm, 

no  defense. 

That  the  maker  of  a  note  was  inducted  to  execute  it  by  false  rep- 
resentations as  to  the  value  and  income  and  the  incumbrances 
on  property  for  an  interest  in  which  it  was  given,  does  not 
avoid  the  note  where  the  misrepresentations  were  not  made  by 
the  vendor,  or  by  his  authority  or  procurement,  but  by  parties 
associated  with  the  maker  in  a  syndicate  for  the  purchase  of 
the  property.     {Post,  pp,  284-289,) 

2.  Same.    In^wcent  purciyaser. 

A  bank  that  discounts  a  note  in  good  faith,  before  its  maturity, 
without  notice  of  any  defenses  against  it,  paying  value  there- 
for, by  the  surrender  of  secured  notes  and  claims  on  third  per- 
sons and  the  payment  of  a  small  balance  in  cash,  is  such  pur- 
chaser for  value  as  is  protected  against  the  defense  of  failure 
of  consideration  and  fraud  in  procurement  of  note.  (Post,  pp, 
289,290.) 

Cases  cited  and  approved:  Nichol  u  Bate,  10  Yer.,  428;  Cherry  v. 
Frost,  7  Lea,  1;  Jordan  v.  Jordan,  10  Lea,  134;  Lookout  Bank 
V.  AuU,  93  Tenn.,  646. 

3.  Same.    Describing  payee  as  trustee  is  negotiable. 

That  the  payee  of  a  note  is  therein  described  as  '^trustee,"  does 
not  destroy  its  negotiability  and  let  in  defenses  against  a  bona 
Jlde  holder  for  value  by  indorsement  before  maturity,  without 
notice  of  defenses.     {Post,  pp.  290-294.) 

Cases  bited:  Alexander  v.  Alder  son,  7  Bax.,  403;  Covington  v. 
Anderson,  16  Lea,  310;  Caulkins  v.  Gaslight  Co.,  85  Tenn., 
684;  15  Wall.,  175;  51  Md.,  138;  37  S.  W.  Rep.,  1102;  17  Minn., 
493;  6  N.  Y.,  124;  60  Ala.,  448. 

4.  Same.     Payee  liable,  tlurugh  described  as  *' trustee." 

The  addition  of  the  descriptive  term  *' trustee  "to  the  name  of 
the  payee  in  a  note  and  to  his  name  as  indorser  thereon,  does 
not  relieve  him  from  liability  as  indorser.     {Post,  pp.  295,  296.) 

*The  authorities  on  the  question  of  the  negotiability  of  a  note  payable  to  a 
trustee  are  collected  in  a  note  to  Fax  v.  Citizens'  Bank  db  Tnut  Co.,  86  L.B.  A.,  678. 
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Cases  cited  and  approved:  Erwinu  Carroll,  1  Yer.,  144;  McWhir- 
ter  V.  Jackson,  10  Hum.,  209;  Carter  v,  Wolfe,  1  Heis.,  694;  9 
Johns.,  334;  1  Blackford,  189;  13  Col.,  168;  5  Vt.,  500;  2  Me.,  305. 

5.  Same.     Indorser's  liability. 

An  indorser  of  a  note,  describing  himself  as  **  trustee,"  is  not 
relieved  of  liability  by  the  fact  that  the  indorsee  was  informed, 
when  the  note  was  delivered,  that  the  indorser  had  no  interest 
in  the  transaction.     {Post,  pp.  296,  297.) 

Case  cited  and  approved:  168  Pa.  St.,  468. 

6.  Same.    Facta  that  do  7iot  constitute  settlement  of. 

A  note  is  not  extinguished  or  satisfied  as  to  the  maker  and  his 
accommodation  indorser  by  an  agreement  between  the  holder 
and  a  subsequent  indorser,  whereby  the  latter  is  permitted  to 
substitute  other  securities  in  lieu  of  his  indorsement,  but 
stipulating  that  the  liability  of  the  other  parties  should  not 
be  thereby  affected.     {Post,  pp.  294,  295.) 


FROM     SHELBY. 


Appeal    from    Chancery   Court    of    Shelby   County. 
John   L.    T.    Sneed,    Ch. 

W.  H.  RuFFiN   and   W.  B.  Glisson   for   Bank. 

Thos.  M.  Scruggs,  Wm.  M.  Randolph  &  Sons, 
and   A.  S.   Buchannan   for   Looney. 

Beard,  J.  The  complainant,  being  the  owner  of 
a  $12,500  note,  one  of  two  notes  of  like  amount 
executed  by  R.  F.  Looney  to  the  order  of  J.  P. 
Sykes,  trustee,  and  by  him  and  the  Sheffield  City 
Company  indorsed  to  complainant,  filed  this  bill, 
seeking    a   decree    for    the   amount    of    this   note   and 
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interest,  and  also  for  a  foreclosure  of  a  trust  deed 
made  to  secure  it.  The  bill  allecres  that  this  trust 
deed  was  executed  by  Looney  and  wife  on  certain 
real  property  belonging  to  the  wife,  in  or  near  Mem- 
phis, and  that  the  property  was  already,  in  part  or 
in  whole,  covered  by  two  other  trust  deeds;  that  J. 
1^.  Sykes,  the  indorser  of  this  note,  was  also  trustee 
in  the  trust  deed,  and  that  though  complainant's 
note  was  long  past  due,  and  full  power  of  sale  on 
such  contingency  was  granted  to  the  trustee,  yet  he 
declined  to  execute  this  power.  Sykes,  as  indorser 
and  as  such  trustee,  Looney  and  wife,  the  trustees 
and  beneficiaries  in  the  other  two  trust  deeds,  and 
the  United  States  National  Bank,  as  the  alleged 
holder  of  the  other  of  these  notes,  were  made  par- 
ties to  this  bill.  The  claim  of  complainant  not  be- 
ing  before   us,    we   need   not   pursue   it   further. 

The  United  States  National  Bank  filed  an  answer 
to  the  original  bill,  and  made  its  answer  a  cross 
bill,  in  which  it  asked  affirmative  relief.  In  this 
answer  and  cross  bill  it  was  averred  that  the  United 
States  National  Bank  was  the  holder  of  the  other 
of  these  two  notes  of  $12,500,  having  acquired  title 
thereto,  bo7ia  jide^  for  a  valuable  consideration,  be- 
fore maturity  and  in  due  course  of  trade;  that  this 
note  was  also  made  payable  to  J.  P.  Sykes,  trustee, 
that  it  was  by  him  and  the  Sheffield  City  Company 
indorsed,  and  that  at  maturity  it  was  duly  protested 
for  nonpayment,  of  all  of  which  the  indorser  had 
legal   notice.      The  cross    bill    prayed    that    the    trust 
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deed  described  in  the  original  bill  be  foreclosed,  and 
the  proceeds  of  the  foreclosure  sale  be  applied  to 
the  payment  of  this  note.  To  this  cross  bill  Looney 
and  wife  and  J.  P.  Sykes  filed  answers.  In  their 
answer  Looney  and  wife  denied  that  the  United  States 
National  Bank  acquired  this  note  in  due  course  of 
trade,  for  value,  and  without  notice  of  the  makers' 
equitable  defenses  against  it,  and  they  aver  that  the 
note  and  trust  deed  to  secure  it  were  procured  by 
fraud,  and  that  no  valuable  consideration  passed  to 
them  for  the  same.  The  fraud  complained  of,  and 
as  set  out  in  the  answer,  is  as  follows:  In  July, 
1892,  and  for  some  time  before,  there  existed,  at 
Sheffield,  Ala.,  a  corporation  called  the  <<  Sheffield 
Land,  Iron  &  Coal  Company,"  which  was  the  owner 
of  various  properties,  real  and  personal.  The  opera- 
tions of  this  corporation  seem  to  have  become  em- 
barrassed by  heavy  debts,  the  burden  of  which  was 
largely  carried  by  some  of  its  stockholders.  Cer- 
tain of  these  parties  about  that  time  conceived  the 
idea  of  relieving  themselves  of  this  burden  by  organ- 
izing a  syndicate  to  purchase  the  assets  of  the  cor- 
poration, and  to  this  end  they  solicited  a  subscription 
from  R.  F.  Looney,  and  perhaps  others,  and,  in 
order  that  the  parties  so  solicited  might  understand 
the  character  of  the  assets,  there  was  prepared  a 
statement  or  schedule  of  the  same,  together  with 
extensions  showing  their  value.  In  this  paper,  these 
assets  were  set  down  as  worth  $1,012,676.81,  and 
it   is   alleged   that   representations  were   made   to   Loo- 
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ney  in  this  paper,  and  otherwise  by  these  gentlemen, 
that  these  values  were  in  no  sense  speculative,  but 
that  they   were  Veal. 

In  the  answer  it  is  also  stated  that  it  was  in 
the  same  way  represented  that  $300,000  would  pay 
all  the  debts  of  the  corporation  and  that  all  the 
assets  so  scheduled  would  be  turned  over  to  the 
syndicate,  unincumbered,  save  for  the  burden  of  a 
bonded  debt  of  $60,000  resting  on  the  hotel  in 
Sheffield,  and  scheduled  as  part  of  these  assets, 
which  was  to  be  taken  care  of  by  the  syndicate,  but 
that  it  was  at  the  same  time  stated  to  him  that  the 
rents  derived  from  the  hotel  property  would  be  suffi- 
cient to  pay  the  interests  on  these  bonds.  Relying 
on  their  statements,  the  answer  avers  that  R.  F. 
Looney  subscribed  for  a  share  of  $50,000  of  and 
in  the  syndicate  which  was  organized  to  purchase 
these  assets  at  the  sum  of  $300,000.  The  answer 
alleges  that  he  was  imposed  upon  greatly  as  to  the 
value  of  these  properties;  that  instead  of  being 
worth  oyer  a  million  of  dollars,  they  were  worth 
greatly  less,  and  instead  of  being  unincumbered,  save 
in  the  single  particular  referred  to,  they  were  in 
numerous  instances,  and  to  their  full  value,  hypoth- 
ecated to  the  creditors  of  this  corporation.  The  an- 
swer also  alleges  that  the  debts  much  exceeded 
$300,000.  It  is  unnecessary  to  enter  further  into 
the  details  of  the  misrepresentations  of  which  he  al- 
leges he  was  made  the  victim,  it  being  sufficient  to 
say   that   they   were   numerous   and    very  great. 
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It  is  further  stated  in  the  answer  that  by  his 
subscription  of  $50,000  to  the  capital  of  the  syndi- 
cate, Looney  was  to  be  interested  in  the  assets  pur- 
chased in  the  proportion  that  this  sum  bore  to  the 
full  amount  of  $300,000,  and  that  to  pay  this  sub- 
scription he  executed  his  notes  for  $50,000,  includ- 
ing the  two  notes  of  $12,500  each,  secured  by  the 
trust  deed  in  question.  Looney  and  wife  also  filed 
a  cross  bill,  in  which  they  seek  to  have  the  notes 
delivered  up  for  cancellation  and  to  have  the  trust 
deed  removed  as  a  cloud  on  Mrs.  Looney 's  title. 
Sykes  also  answers  the  cross  bill  and  denies  his  li- 
ability as  indorser,  and  avers  that  the  United  States 
National  Bank  took  the  note  with  full  knowledge 
that  his  purpose  in  indorsing  the  note  was  simply 
to  pass  title,  and  in  no  respect  to  bind  himself  per- 
sonally on  it.  The  United  States  National  Bank 
answered  the  cross  bill  of  Looney  and  wife,  denying 
its  averment,  so  far  as  they  impeached  its  title  to 
the  note  sued  on,  and  it  reiterated  that  it  was  the 
bona  jids  holder  of  this  paper.  Subsequently  amended 
answers  were  filed  by  Looney  and  Sykes,  in  which 
they  alleged  that  since  the  filing  of  their  original 
answer  they  had  ascertained  that  this  note  had  been 
paid  to  the  holder,  the  United  States  National  Bank, 
and  that  it  had  no  right  to  prosecute  further  its 
suit  upon  it;  that  the  debt  of  the  bank  was  orig- 
inally a  debt  due  from  the  Sheffield  Land  &  Iron 
Company,  and  that  this  debt  was  assumed  by  the 
Sheffield   City   Company    when   it   was   organized;    that 
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this  note,  together  with  the  other  notes  of  Looney, 
heretofore  described,  were  obtained  by  the  false  rep- 
resentations of  the  promoters  of  the  Sheffield  City 
Company,  and  that  the  note  sued  on  by  the  United 
States  National  Bank  was  transferred  to  it  in  settle- 
ment of  the  debt  of  the  Sheffield  Land  &  Iron 
Company,  which  it  had  assumed;  and  that,  subse- 
quently,  that  bank  had  made  an  arrangement  with 
the  Sheffield  City  Company,  as  a  result  of  which 
the    note   was    fully   discharged. 

Upon  the  hearing,  after  much  proof  was  taken, 
the  Chancellor  dismissed  the  cross  bill  of  the  United 
States  National  Bank,  and,  upon  the  cross  bill  of 
Looney,  ordered  the  note  to  be  canceled,  as  well  as 
the  deed  of  trust  securing  it.  From  this  portion  of 
the  decree  the  bank  has  prosecuted  its  appeal  to 
this   Court. 

The  first  question  that  will  be  considered*  is:  Do 
the  facts  disclosed  in  the  record  afford  a  defense 
against  the  note  in  the  hands  of  the  bank,  even  if 
it  be  conceded  it  does  not  occupy  the  position  of  a 
bona  fide  holder  for  value?  That  Col.  Looney  was 
induced  to  go  into  a  speculating  scheme,  which  will 
prove  disastrous  to  him  if  the  note  in  suit  is  en- 
forced against  him,  is  true.  And  it  may  be  con- 
ceded that  the  evidence  in  the  case  shows  that  the 
inducement  which  operated  upon  him  and  led  him 
into  this  venture  was  a  great  overvaluation  of  the 
property  and    of    its    income,    and    a    serious    under- 
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valuation  of  the  incumbrances  on  this  property,  made 
by   parties   in   whom   he   reposed   confidence. 

And  it  may  be  granted,  further,  that  the  record 
shows  that  he  was  informed  that  his  subscription  of 
$50,000  would  complete  the  sum  of  $300,000  to  be 
raised  by  the  syndicate,  and  that  this  amount  would 
be  sufficient  to  discharge  the  liabilities  of  the  Sheffield 
Land,  Iron  &  Coal  Company,  and  that  in  neither  re- 
spect was  the  statement  true.  But,  granting  all  these 
as  facts  clearly  made  out,  yet  they  are  not,  of  them- 
selves, sufficient  to  relieve  him  from  liability  on  this 
note.  To  work  this  result,  these  misrepresentations 
must  have  been  made  by  the  vendor  of  this  property 
or  by  some  one  authorized  to  act  for  it.  On  this 
point  Col.  Looney  says  that  J.  C.  Neely  and  Napo- 
leon Hill,  of  Memphis,  E.  W.  Cole,  Lewis  Baxter, 
and  others,  of  Nashville,  were  stockholders  in  that 
company  and  creditors  of  it,  the  three  first  named 
in  very  large  amounts;  that  they  induced  , Charlie 
Sykes,  who  was  then  its  president  and  also  a  cred- 
itor of  the  company,  to  form  a  syndicate  for  the 
purpose  of  purchasing  a  part  of  the  assets  of  the 
company,  the  object  and  purpose  of  the  originators 
of  the  syndicate  being  to  apply  the  purchase  money 
they  realized  to  the  syndicate  to  the  payment  of  the 
debts  of  the  Sheffield  Land,  Iron  &  Coal  Company, 
all  of  which  were  a.  charge  upon  the  entire  prop- 
erty of  that  company,  and  leave  a  portion  of  its 
property    "free   of   any   incumbrance    whatever." 

He   further   says    that    these    parties    solicited   sub- 
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scriptions  from  persons  who  were  not  creditors  of 
the  company,  but  that  he  knew  of  no  one  save 
himself,  not  a  creditor,  who  took  any  interest  in 
the  syndicate.  He  also  states  in  his  deposition  that 
he  received  two  letters,  one  from  Charles  Sykes, 
whom  he  denominates  <<the  promoter  and  organizer 
of  the  sjTidicate,"  and  the  other  from  J.  C.  Neely, 
a  member  of  the  syndicate,  together  with  a  schedule 
of  assets  that  the  syndicate  proposed  to  buy,  and 
that,  relying  on  the  truthfulness  of  the  statements 
contained  in  these  letters  and  in  the  schedule,  he 
was  induced  to  identify  himself  with  the  scheme. 
These  letters  were  exhibited  to  the  Court  by  him. 
The  letter  of  Sykes  did  not  profess  to  come  from 
him  as  the  president,  or  in  any  other  respect  as  the 
representative  of  the  selling  company,  but  distinctly 
as  the  agent  of  the  syndicate.  He  says,  in  refer- 
ence to  the  Sheffield  syndicate:  *'I  beg  to  make  the 
following  statement:  I  was  employed  by  some  gen- 
tlemen, who  were  interested  in  the  town,  to  go  there 
and  make  an  examination  of  the  property  offered, 
and,  in  addition,  to  make  a  conservative  estimate  of 
what  could  be  realized  from  it.  I  had  no  idea  of 
being  interested  in  the  company  when  I  went  down 
there.  After  looking  the  matter  over  thoroughly,  1 
have  agreed  to  put  my  money  in  it.  I  feel  that, 
with  careful  management,  I  will  get  three  dollars 
out  for  every  dollar  I  put  in.  You,  in  my  opinion, 
need  not  hesitate  to  say  to  your  friends  that  this  is 
an    exceptional     opportunity    to    make    big    money." 
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In  his  letter,  Mr.  Neely  says:  ''You  ask  me  to 
say  what  I  know  about  the  SheflSeld  syndicate,  and 
will  say,  in  reply,  that  I  have  known  the  town  of 
Sheffield  since  it  was  first  surveyed  into  lots.  I 
have  seen  a  schedule  of  property  oflfered  the  syndi- 
cate for  ^300,000,  and  have  seen  the  property  and 
know  of  its  value.  I  think  the  property  worth 
three  times  the  amount  valued  above.  I  have  sub- 
scribed myself,  and  would  subscribe  largely  had  I 
the  ready  money  in  hand."  The  schedule  of  prop- 
erty referred  to  in  these  letters,  and  the  one  fur- 
nished by  Sykes  to  Col.  Looney,  shows  the  face  or 
par  value  of  the  assets,  which  the  syndicate  proposed 
to  buy  for  the  sum  of  $300,000,  to  be  $2,450,023.51, 
and  the  estimated  value  to  be  11,012,676.81.  Not 
only  this,  but  Mr.  Charles  Sykes,  the  promoter  of 
this  scheme,  in  his  deposition  taken  in  the  interest  . 
of  and  read  in  behalf  of  Col.  Looney,  says:  "I 
was  employed  by  a  syndicate  to  purchase  the  assets 
of  the  said  Sheffield  Land,  Iron  &  Coal  Company, 
and  the  said  syndicate  purchased  the  assets  and  prop- 
erty from  the  Sheffield  Land,  Iron  &  Coal  Company 
for  the  sum  of  $300,000,  and  paid  the  sum  in  cash, 
or  the  valid  subsisting  indebtedness  of  that  com- 
pany. ' ' 

It  thus  will  be  seen,  whatever  misrepresentations 
were  the  moving  inducement  to  Col.  Looney  to  enter 
into  this  unfortunate  speculation,  came  not  from  the 
company  selling  these  assets,  but  from  his  associates 
in   the   syndicate   purchasing    them.       After   a   diligent 
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examination  of  the  record,  we  have  not  been  able  to 
discover  a  single  misleading  act  or  word  of  the 
vendor  corporation,  or  any  one  authorized  to  repre- 
sent it,  which  induced  this  sale.  It  seems  to  have 
been  the  passive  recipient  of  the  consideration  for 
its  assets,  and  whatever  of  wrong  there  may  have 
been  in  the  transaction,  was  practiced  upon  Col. 
Looney  by  parties  interested  with  him  in  the  specu- 
lation. This  being  so,  we  know  of  no  rule  of  law 
which  would  place  upon  the  innocent  vendor  the  re- 
sponsibility of  a  fraud  or  misrepresentation  practiced 
by  one  or  more  of  a  number  of  vendees  upon  others 
associated  with  them  in  a  purchase.  And  even  as  to 
these  parties,  Col.  Looney,  in  his  deposition,  repeat- 
edly acquits  them  of  all  intention  to  wrong  or  de- 
fraud him,  but  says  that  he  is  satisfied  they  thought 
they  would  bring  him  out  all  right.  In  addition, 
however,  the  record  shows  that  the  trade  with  the 
Sheffield  Land,  Iron  &  Coal  Company  was  consum- 
mated, and  that  the  assets  purchased  were  conveyed 
by  that  company  to  one  Cheany,  and  that  he  at 
once  conveyed  them  to  a  new  corporation  organized 
as  was  contemplated  by  the  parties  composing  the 
syndicate,  and  known  as  the,  Sheffield  City  Company, 
and  that  company  accepted  them  at  the  valuation  of 
11,000,000,  and  upon  the  basis  of  this  valuation 
issued  $150,000  of  its  capital  stock  to  Col.  Looney, 
as  representing  his  interest  in  the  institution.  It  is 
true  this  stock  was  not  actually  turned  over  to  him, 
but   was   held   as    collateral    to   his   notes,    yet   it   was 
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receipted    for    by   him,    and    was   thus    recognized   by 
him   as   the   fruit  of   his   investment. 

But,  independent  of  the  question  just  considered, 
this  defense  cannot  be  maintained  against  the  United 
States  National  Bank.  The  facts  with  regard  to  the 
ownership  of  the  note  sued  on  by  that  bank,  are  as 
follows:  **In  October,  1892,  this  bank  was  the  owner 
and  holder  of  a  note  of  the  Sheffield  Land,  Iron  & 
Coal  Company  for  the  sum  of  $11,391.82,  besides 
interest,  and,  at  the  same  time,  it  held  a  claim,  in 
the  shape  of  an  overdraft,  against  the  Bank  of  Com- 
merce, of  Sheffield,  Ala.,  for  $3,790.91.  In  this  lat- 
ter bank  the  Sheffield  Land,  Iron  &  Coal  Company 
held  a  controlling  interest.  Mr.  Sykes,  representing 
a  new  corporation  called  the  Sheffield  City  Company, 
to  which  the  Looney  notes  had  been  assigned,  pro- 
posed to  the  officers  of  the  United  States  National 
Bank  that,  if  they  would  discount  the  note  of  $12,- 
500  here  sued  on,  that  the  proceeds  of  the  discount 
might  be  applied  to  the  extinguishment  pro  tanto  of 
the  two  debts  just  mentioned,  and  that  the  excess 
of  indebtedness  over  the  discount  would  be  paid  to 
it  in  cash.  This  proposition  was  accepted  by  the 
United  States  National  Bank,  and  the  arrangement 
suggested  was  carried  out  in  every  respect.  The 
bank  thus  received  this  note  and  the  cash  necessary 
to  complete  the  transaction,  and  at  the  same  time 
surrendered  to  the  Sheffield  City  Company,  as  an 
extinguished  liability,  the  note  of  the  Sheffield  Land, 
Iron  &  Coal  Company,   and  certain  collateral  attached 
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to  it,    including   its  claim   against  the   Bank  of   Com- 
merce. 

The  note  of  Col.  Looney  was  indorsed  by  its 
payee  and  by  the  Sheffield  City  Company,  before 
its  maturity,  to  this  bank,  and  was  taken  by  it 
without  any  notice  of  the  circumstances  under  which 
it  had  been  obtained.  Pretermitting  for  the  moment 
the  effect  on  its  negotiability  that  this  note  was 
made  payable  to  ^< Joseph  Sykes,  trustee,"  and  so 
indorsed  by  him,  there  is  no  question  but  that  the 
facts  just  detailed  make  this  bank  a  i&na  fide  holder 
for   value. 

The  extinguishment  of  the  note  of  the  Sheffield 
Land,  Iron  &  Coal  Company,  and  the  surrender  of 
the  collaterals  to  secure  it,  and  the  discharge  of  the 
Bank  of  Commerce  from  liability  on  its  overdraft, 
constituted  the  United  States  National  Bank  a  pur- 
chaser for  value  in  due  course  of  trade  of  this  note. 
This  proposition  is  clearly  established  in  this  State. 
Niclwl  V.  Bate,  10  Yer.,  428;  Cherry  v.  Frost,  7 
Lea,  1;  Jordcm  v.  Jordan,  10  Lea,  134;  and  LookmU 
Bank  v.  Aull,  93  Tenn.,  646.  But  it  is  said  the 
fact  that  this  note  was  payable  to  * 'Joseph  Sykes, 
trustee,"  and  was  so  indorsed  by  himself,  of  itself 
lets  in  against  the  bank  all  equities  that  attached  to 
it  in  the  hands  of  the  original  parties,  and  the  cases 
of  Alexander  v.  Alderson,  7  Bax.,  403;  Covington  v. 
Anderson,  16  Lea,  310;  and  Caulklns  v.  Gaslight 
Co.,  85  Tenn.,  684,  are  cited  as  sustaining  this  con- 
tention. 
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All  of  these  cases  involve  controversies  between 
the  owners  of  trust  funds,  and  parties  who  set  up 
a  title  to  such  funds  by  transfer  from  trustees  in 
fraud  of  their  trusts,  and  where  the  paper  transferred 
or  assigned  on  its  face  gave  notice  of  the  existence 
of  a  trust.  Alexander  v.  Alderson^  supra,  was  a  case 
of  a  note  payable  to  Alexander,  ''trustee,"  by  him 
assigned  in  payment  of  an  individual  liability,  and 
the  question  there  was,  were  the  indorsees  bona  fide 
holders  of  the  note,  so  as  to  be  able  to  resist  the 
claim  of  the  beneficiaries?  Upon  the  authority  of 
Ihmcan  v.  Jordan^  15  Wall.,  176,  this  Court  held 
that  the  word  ''trustee"  gave  notice  of  the  existence 
of  a  trust,  and  that  the  party  taking  the  paper  was 
charged  with  the  duty  of  ascertaining  what,  if  any, 
restrictions  were  imposed  on  the  trustee  in  the  man- 
agement of  the  trust.  To  like  effect  are  Covington 
V.  Anderson,  supra,  and  Caulkins  v.  Gaslight  Co,, 
supra.  None  of  these  cases,  however,  involve  the 
question  we  have  here.  Similar  to  them  is  the  case 
of  the  Third  National  Bank  of  Baltimore  v.  Lauge, 
51  Md.,  138  (S.  C,  34  N.  R.,  304).  There  a  trustee 
violated  his  duty  by  disposing  of  a  note  payable  to 
himself,  as  trustee,  and  it  was  said  by  the  Court: 
"It  [the  note]  cannot  be  read  understandingly  without 
seeing  upon  its  face  that  it  is  connected  with  a 
trust,  and  is  a  part  of  a  trust  fund.  It  was  the 
duty  of  the  bank,  before  purchasing  it,  to  have  made 
inquiry  into  the  right  of  the  trustee  to  dispose  of  it." 
The    correctness   of    these    holdings    is    now   conceded 
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by  the  Courts  with  practical  unanimity.  The  effect 
of  them  is  that,  if  the  trustee,  Sykea,  disposed  of 
this  paper  in  violation  of  his  trust,  then  the  word 
"trustee"  would  convert  anyone  who  so  obtained  it 
into  a  constructive  trustee,  at  the  instance  of  the 
cestui   que    trust. 

But  it  is  certainly  true,  as  Mr.  Perry  says, 
<'the  mere  fact  that  the  word  ^trustee'  is  on  the 
face  of  the  securities  cannot  put  a  purchaser  to  any 
inquiry  beyond  ascertaining  whether  the  trustee  has 
power  to  vary  the  securities.  If  he  has  such  power, 
a  purchaser  in  good  faith  will  be  protected,  although 
the  trustee  use  the  money  for  his  private  purposes. 
But  if  a  purchaser  takes  securities  from  a  trustee, 
with  the  word  'trustee'  upon  their  face,  in  pay- 
ment of  a  private  debt  due  from  the  trusteee,  the 
sale  may  be  avoided  by  the  cestui  que  tr^ust^  or  the 
purchaser  may  be  held  as  a  trustee."  1  Perry  on 
Trusts,  Sec.  226.  Here  we  find  an  intelligent  state- 
ment of  the  rule  and  its  limitations.  The  rule  is, 
that  he  who  takes  a  security  from  a  trustee,  with 
his  fiduciary  character  displayed  upon  its  face,  is 
bound  to  inquire  as  to  his  right  to  dispose  of  it, 
but  if,  on  inquiry,  it  is  found  that  there  is  no  re- 
striction upon  the  trustee's  power  of  disposition,  or 
(it  may  be  added)  there  is  nothing  in  the  nature  of 
the  transaction  to  indicate  any  abuse  of  his  trust, 
then  the  title  of  a  purchaser  in  good  faith,  for  value 
and   before   maturing,   will    be   protected. 

In   the    case   at    bar,    an    inquiry   would    have   dis- 


APRIL  TERM,   1897.  293 

Bank  v.  Looney. 

closed  that  the  word  '< trustee^'  in  this  connection 
was  purely  descriptive  and  without  any  legal  significa- 
tion. That  the  trust  deed  executed  by  Col.  Looney 
and  wife  was  in  the  ordinary  form,  made  to  Sykes, 
as  trustee,  conveying  to  him  certain  real  estate  of 
Mrs.  Looney 's,  with  this  recital:  <*That,  whereas 
R.  F.  Looney,  Sr.,  has  subscribed  $60,000  towards 
the  formation  of  a  syndicate  for  the  purchase  of  the 
assets  of  the  Sheffield  Land,  Iron  &  Coal  Company, 
and  to  this  end  has  executed  his  two  several  prom- 
issory notes  for  f  12, 500  each,  due  in  six  months 
from  date,  payable  to  the  order  of  Joseph  P.  Sykes, 
trustee,  which  said  two  notes  are  a  part  of  the 
$50,000  subscription,  now,  in  order  to  make  cer- 
tain the  payment  of  said  two  notes,  etc.,  we  hereby 
bargain  and  convey  unto  the  said  Joseph  P.  Sykes, 
trustee,"  etc. 

In  other  words,  an  examination  would  have  dis- 
closed, neither  upon  the  face  of  this  trust  deed  nor 
elsewhere  in  the  transaction,  any  restriction  upon  the 
power  of  the  payee,  Sykes,  nor  any  limitation  upon 
his  right  to  indorse  and  turn  over  the  note  in  ques- 
tion for  the  consummation  of  Col.  Looney' s  sub- 
scription to  the  syndicate,  but,  on  the  contrary,  that 
it  was  made  for  that  purpose,  and  none  other.  The 
record  showing  that  the  note  in  suit,  and  the  others 
mentioned,  were  delivered  to  Mr.  Sykes,  the  consti- 
tuted representative  of  the  syndicate,  to  be  trans- 
ferred by  him  in  payment  of  Col.  Looney' s  sub- 
scription thereto,    and  that    they  were    so    used,    and 
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that  the  note  sued  on  passed,  under  the  circum- 
stances already  detailed,  into  the  hands  of  the  cross- 
complainant  bank,  its  title  will  be  protected.  This 
principle  or  rule  was  recognized  by  us  in  affirming 
the  decree  of  the  Court  of  Chancery  Appeals  in  I^ox 
V.  Citizens^  Bank  <&  Tf'ust  Co.,  37  S.  W.  Rep.,  p. 
1102.  And  see  Durvner  v.  Read,  17  Minn.,  493; 
Davis  V.  Oarr,  6  N.  Y.,  124;  Westmoreland  v.  Fos- 
ter, 60  Ala.,  448.  But  it  is  insisted  that,  at  least, 
a  settlement  made  between  the  United  States  National 
Bank  and  the  Sheffield  City  Company,  dated  January 
31,  1895,  extinguished  this  note,  so  far  as  Liooney 
and  his  accommodation  indorser,  Sykes,  was  con- 
cerned. It  will  be  remembered  that  this  note  was 
transferred  to  its  present  holder  by  the  Sheffield  City 
Company,  the  last  indorser.  By  the  terms  of  the 
agreement,  or  settlement,  as  it  is  called,  the  Shef- 
field City  Company  was  permitted  to  substitute  with 
the  bank  certain  securities  it  owned,  in  the  place 
and  stead  of  its  guarantee  or  indorsement  of  this 
note,  and  the  bank  obligated  itself  not  to  sue  on 
the  guaranty  or  indorsement,  but  it  was  expressly 
stipulated  that  this  settlement  was  in  no  way  to  af- 
fect  the   liability  of   the  other   parties   to   the   note. 

It  was  also  agreed  that  as  money  was  collected 
from  the  other  parties,  that  it  should  be  credited  to 
the  Sheffield  City  Company,  and  a  like  amount  of  its 
securities  should  be  returned  to  it.  In  other  words, 
this  agreement  simply  substituted  certain  securities  of 
the    Sheffield    City   Company   for    its   general   liability 
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as  indorser,  and  secured  for  it  a  dismissal  of  a  suit 
then  pending  to  enforce  this  liability,  but  in  no  way 
affected  the  relations  of  the  other  parties  to  this 
note. 

This  leaves  undetermined  alone  the  question  of  the 
extent  of  the  obligation  of  J.  P.  Sykes  on  this  note. 
Did  the  addition  of  the  word  "trustee"  to  his 
name  limit  his  responsibility  as  its  indorser?  He 
waived  demand  and  notice  of  protest  by  a  writing 
when  he  indorsed  it,  so  that  his  liability  was  fixed 
on  the  maturity  and  nonpayment  of  the  note,  unless 
it  be  that  the  addition  of  the  word  ** trustee"  re- 
lieves him.  This  question  is  settled  against  the  in- 
dorser by  a  great  weight  of  authority.  Tqft  v. 
Brestet^y  9  John.,  334  (6  Am.  Dec,  280),  was  a 
case  of  parties  signing  a  bond  as  trustees  of  the 
Baptist  Society,  etc.,  and  the  Court  said:  "The  bond 
must  be  considered  as  given  by  the  defendants  in 
their  individual  capacity.  It  is  not  the  bond  of  the 
Baptist  Church,  and  if  the  defendants  are  not  bound, 
the  church  certainly  is  not.  The  addition  of  "trustee" 
to  the  name  of  defendants  is  a  mere  dtscriptio  pei'- 
sonurium,'^^  In  McClxire  v.  Bennett^  1  Blackford, 
189  (12  Am.  Dec,  223),  makers  of  a  note  appended 
to  their  names  the  words  "trustees  of  the  First* 
Presbyterian  Church  of  Madison,"  and  yet  they  were 
made  personally  liable.  And  in  Conner  v.  Clarke^ 
12  Cal.,  168  (73  Am.  Dec,  529),  the  Court  held 
that  a  party  signing  a  note,  with  the  word  "trustee" 
added,    was   individually   bound,  and  evidence   was   in- 
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admissible  to  show  that,  at  the  time  he  affixed  his 
signature,  there  was  an  agreement  that  he  should 
not  be  liable  personally,  but  that  the  note  should 
be   paid   out   of   a   trust   fund. 

In  this  last  case  the  Court  quoted  at  length  from 
Section  63  of  Story  on  Prom.  Notes,  as  follows: 
<^As  to  trustees,  guardians,  executors  and  administra- 
tors, and  other  persons  acting  en  autre  droit,  they 
are,  by  law  generally,  held  personally  liable  on  prom- 
issory notes,  because  they  have  no  authority  to  bind 
ex  directo  the  person  for  whom,  or  for  whose  estate, 
they  act,  and  hence,  to  give  any  validity  to  the  note, 
they  must  be  deemed  personally  bound  as  makers. 
It  is  true  that  they  may  exempt  themselves  from 
personal  responsibility  by  using  clear  and  explicit 
words  to  show  that  intention,  but,  in  the  absence 
of  such  words,  the  law  will  hold  them  bound.''  To 
the  same  effect  are  Bumey  v.  Plumley,  5  Vt.,  500 
(26  Am.  Dec,  313);  Clapp  v.  Day,  2  Me.,  305 
(11  Am.  Dec,  99).  So  in  this  State  it  has  been 
held  that  a  note  signed  with  the  words  ''adminis- 
trator or  guardian ' '  affixed  to  the  name  of  the 
maker,  is  the  latter 's  personal  note.  Erum  v.  Carroll, 
1  Yer.,  144;  McWherter  v.  Jackson,  10  Hum.,  208; 
Carter   v.    Wolf,    1    Heis.,    694. 

Now,  does  it  affect  the  liability  of  the  indorser 
on  this  paper,  that  the  knowledge  was  communicated 
to  the  bank,  when  this  note  was  delivered  to  it, 
that  Mr.  Sykes  had  no  interest  in  the  transaction  of 
which   it  formed  a   part?     For  it  is  clear  that  notice 
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to  a  bank  discounting  accommodation  paper  that  the 
indorser  is  lending  his  credit  to  the  maker,  does  not 
affect  the  bank  or  relieve  the  indorser.  Phillen  v. 
Patterson,  168  Pa.  St.,  468  (47  Am.  St.  Rep.,  896). 
The  result  is,  the  Chancellor's  decree  dismissing 
the  crofts  bill  of  the  United  States  National  Bank, 
and  sustaining  the  respective  cross  bills  of  Loonej 
and  wife  and  Sykes,  and  of  Buchanan  and  others,  is 
reversed,  and  a  decree  will  be  entered  here,  in  ac- 
cordance with  the  prayer  of  the  first  one  of  these 
cross  bills,  in  favor  of  the  United  States  National 
Bank. 
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FaRRIS    V.    SiPES. 

(Jaclcson.      September   30,   1897.) 

1.  Homestead.     Widow  and  minor  children  7U)t  entiUled,  when. 

The  widow  and  minor  children  of  one  who  resided  out  of  tbe 
State  for  five  years  before  and  at  time  of  his  death,  have  no 
right  of  homestead  in  land  for  which  the  decedent  guve  a  bond 
for  title  shortly  before  his  removal  from  the  State,  taking  a 
note  for  the  purchase  money,  which  was  subsequently  assigned 
by  him  to  one  who,  before  the  return  to  the  State  of  the  widow 
and  children,  purchased  the  land  under  a  decree  of  foreclosure 
to  enforce  the  purchase  money  obligation.     (PoaU  PP*  299-302.) 

Case  cited  and  distinguished:  Collins  v.  Boyett,  87  Tenn.,  336. 

2.  Same.    For  citizens  only. 

The  constitutional  provision  and  statutes  exempting  homestead 
inure  to  benefit  of  citiasens,  and  nonresidents  are  excluded 
from  their  operation.     {PosU  pp.  300^  301.) 

Cases  cited  and  approved:  Emmett  v.  Emmett,  14  Lea,  369;  prater 
V.  Prater,  87  Tenn.,  78;  Carigan  v.  Rowell,  96  Tenn.,  190;  Gra- 
ham V.  StuU,  92  Tenn.,  680;  Hicks  v.  Pepper,  1  Bax.,  46. 

3.  Domicile.    Of  wife. 

The  husband's  domicile  controls  the  wife's  domicile.  His  change 
or  abandonment  of  domicile  operates  as  a  change  or  abandon- 
ment of  her  domicile  also.     {Post^  p.  300.) 

Case  cited  and  approved:  Williams  x\  Saunders,  5  Cold.,  60. 

4.  Same.     Of  minor  ehUd. 

The  parent's  domicile  is  the  domicile  of  his  minor  child,  and  the 
latter's  right  of  homestead  depends  upon  the  existence  of  such 
right  in  the  parent.     (Post,  p.  300.) 
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Appeal   from  Chancery  Court  of   McNairy  County. 
A.  G.  Hawkins,  Ch. 
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McDouGAL  &  Houston   for    Farris. 
Wood  &   Barnhill  for   Sipes. 

Beabd/  J.  The  bill  in  this  cause  alleges  the 
following  facts,  to  wit:  That  complainant,  Martha 
Ann,  is  the  widow  of  W.  L.  Farris,  and  that  she 
and  her  husband  resided  in  McNairy  County,  Ten- 
nessee, from  1884,  the  year  of  their  marriage,  until 
the  fall  of  1891,  when,  in  the  words  of  the  bill, 
*'they  went  to  the  city  of  St.  Louis,  in  the  State 
of  Missouri,  and,  after  remaining  there  a  few  weeks, 
they  removed  to  the  State  of  Texas,  and  lived  there 
until  August,  1895,  when  her  husband  died;  and  a 
few  weeks  thereafter  complainant  came  back  to  Ten- 
nessee," bringing  her  minor  children,  and  residing 
in  this  State  ever  since.  It  is  further  alleged  that 
a  short  time  before  their  departure  for  St.  Louis, 
her  husband,  having  sold  the  tract  of  land  described 
in  the  bill,  executed  a  title  bond,  by  which  he  un- 
dertook  to  convey  it  to  the  purchaser,  one  of  the 
defendants  to  this  bill,  whenever  the  note  for  the 
purchase  money  was  paid;  that  this  note  afterwards, 
by  her  husband,  was  assigned  to  another  of  these 
defendants,  who,  subsequently  and  during  the  resi- 
dence of  herself  and  husband  in  Texas,  became  the 
purchaser  of  this  property,  at  a  sale  made  under  a 
decree  of  foreclosure  pronounced  in  a  suit  regularly 
instituted  by  him  in  the  Chancery  Court  of  McNairy 
County  against  her  husband,  and  the  maker  of  this 
note  and   the    holder    of    this    title    bond,    to    enforce 
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the  lien  for  this  purchase  money  obligation,  and  that 
this  purchaser  was  then  in  possession^  asserting  title 
thereto  as  absolute   owner. 

The  bill  also  alleged  that  this  property  was  the 
only  real  estate  owned  by  her  husband,  at  the  time 
he  executed  the  title  bond;  that  it  was  of  less  value 
than  $1,000;  that  the  complainant  was  at  no  time 
a  party  to  any  deed  or  instrument  conveying  or 
seeking  to  convey  it;  and  that  the  attempted  alien- 
ation by  her  husband  in  1891  was  inoperative  to 
deprive  her  of  her  homestead.  Complainant  there- 
fore asked  that  a  homestead  be  set  apart  to  her 
and   her   infant  children   out   of   this   property. 

The  defendant  purchaser  demurred  to  the  bill  upon 
the  ground,  among  others,  that  the  complainant  and 
her  children  had  lost  whatever  right  of  homestead 
they  may  have  had  by  becoming  nonresidents  of 
Tennessee,  and  continuing  such  at  the  time  of  the 
institution  of  the  chancery  proceedings  set  out  in  the 
bill,  and  also  when  demurrant  acquired  his  title. 
This  demurrer  was  well  taken,  and  the  bill  of  com- 
plainant should  have  been  dismissed.  The  constitu- 
tional clause  which  provides  for,  and  the  statutes 
which  have  been  enacted  for  the  purpose  of  pro- 
tecting, the  right  of  homestead,  belong  to  the  class 
of  laws  known  as  exemption  laws,  and  these  have 
been  uniformly  held  only  to  apply  to  and  to  be  for 
the  benefit  of  our  own  citizens."  Emmett  v.  Em,- 
mett^  14  Lea,  369;  Prater  v.  Prater ^  3  Pick.,  78; 
Carigan   v.   Roioell^    12   Pick.,   190;   Oraham  v.   Stullj 
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8  Pick.,  680.  And,  upon  the  admission  of  the 
bill,  it  is  clear  that  the  complainant  in  this  case 
became  a  nonresident  of  Tennessee,  and  a  resident 
of  another  State,  and  was  so  at  the  time  the  title 
accrued  to  the  demurring  defendant.  She  accom- 
panied her  husband  and  lived  with  him  in  Texas 
for  a  term  of  five  years,  and  up  to  the  day  of  his 
death.  The  law  is  that  ^' a  woman,  of  whatever 
age,  acquires,  at  marriage,  the  domicile  of  her  hus- 
band, and  her  domicile  continues  to  be  the  same  as 
his,  and  changes  with  his  throughout  their  married 
life."  5  Am.  &  Eng.  Enc.  L.,  868;  Williams  v. 
Saunders^  5  Cold.,  60.  And  it  is  equally  well  set- 
tled that  the  domicile  of  the  minor  children  of  com- 
plainant, Martha  Ann  and  her  husband,  was  fixed  by 
the  removal  of  the  father,  and  that  they  were  resi- 
dents of  Texas  when  the  title  of  defendant  accrued. 
Woodward  v.  Woodward^  3  Pick.,  644.  As  *' during 
the  life  of  a  parent,  the  infantas  right  of  homestead 
is  contingent  upon  the  parents'  right,"  and  subsid- 
iary to  it,  and  as  in  this  case  the  parent  has  no 
right  to  homestead,  '<no  such  right  can  be  asserted 
in  behalf  of  the  minor  children."  Carigan  v.  Rmji?eU^ 
supra;    Hicks   v.   Peppei\    1    Bax.,    46. 

But  it  is  insisted  that  this  bill  is  maintainable  on 
the  authority  of  Collins  v.  Boyett^  3  Pick.,  336. 
The  opinion  in  that  case  does  not  so  state,  yet  it 
is  a  fact  that,  at  the  time  of  the  sale  of  the  realty 
involved  in  that  suit,'  the  vendors,  Collins  and  his 
wife,   were   residents   of    this   State,    and   continued   to 
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be  and  were  so  at  the  time  of  the  filing  of  the 
bill  by  the  wife  seeking  homestead  in  the  property 
conveyed  by  the  husband's  deed  alone.  They  were 
never  outside  of  the  benefit  or  protection  of  the 
homestead  and  exemption  laws  of  this  State.  In 
short,  they  were,  at  the  date  of  the  husband's 
deed,  and  continued  to  be,  citizens  of  this  State, 
and  this  is  the  controlling  fact  which  distinguishes 
that  case  from   the   present. 

The  Chancellor  was  in  error  in  overruling  the 
demurrer  of  the  defendant,  and  his  decree  is  re- 
versed,   and   complainant's   bill   is  dismissed. 
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*Bruce    V.    Beall. 

{Jackson.      September    30,    1897.) 

1.  Evidence.     Of  extent  of  i'njtiry. 

Evidence  that  plaintiff,  in  an  action  for  personal  injuries,  could 
read  and  was  studying  medicine  and  fifoing  to  school  before  the 
injury,  but  could  not  read  after  its  occurrence,  is  admissible, 
although  not  specially  pleaded,  to  show  the  seriousness  of  the 
injuries,  where  no  effort  to  show  any  pecuniary  loss  therefrom 
is  made.     {Post,  pp.  306,  307,) 

Cases  cited  and  approved:  Railroad  v.  Hicks,  5  Sneed,  427;  69 
Miss.,  299. 

2.  Sake.     X-ray  photograph  offmctvre  admissible. 

An  X-ray  photogpraph,  showing  the  overlapping  bones  of  one  of 
the  legs  of  plaintiff,  broken  by  an  injury  for  which  suit  is 
brought,  taken  by  a  physician  and  surgeon  familiar  with  frac- 
tures and  with  the  process  of  taking  such  photographs,  who 
testifies  that  it  accurately  represents  the  condition  of  the  leg, 
is  admissible  in  evidence.     (Post,  PP-  307,  308.) 

Cases  cit^d  and  approved:  79  Pa.  St,  340;  83  N.  Y.,  464;  52  Ala., 
118;  45  N.  Y.,  213;  31  Wis.,  512;  118  Mass.,  421;  16  Gray,  161. 

3.  Same.     Weight  of  trial  Judge's  rUHng  that  a  wiJbtiess  is  an  expert. 

A  determination  by  the  trial  Judge  that  a  witness  offered  has  the 
requisite  qualifications  for  an  expert,  will  not  be  disturbed  on 
appeal,  except  in  a  case  of  clear  abuse  of  discretion.  (Post,  p.  309. ) 

Case  cited  and  approved:  Powers  v.  McKenzie,  90  Tenn.,  167. 

4.  Same.    Opinionsof  experts  not  admiUed  to  iiivade  province  of  jury. 

Expert  evidence  to  the  effect  that  it  would  not  be  prudent  to 
keep  the  cable  supporting  an  elevator  running  for  more  than 
six  or  seven  years,  where  the  elevator  is  used  daily,  is  inadmis- 
sible in  an  action  for  personal  injuries  caused  by  the  breaking 
of  elevator  cables  which  had  been  operated  without  change 
for  eleven  years.     (Post,  pp.  310-317.) 

Cases  cited  and  approved:  Lawrence  v.  Hudson,  12  Heis.,  671;  139 
Pa.  St.,  149;  11  Am.  &  Eng.  R.  R.  Cases,  260;  36  Iowa,  462;  78 

*Tb6  ase  of  photojrraphs  in  evidence,  as  shown  by  the  numerous  decisions  on 
the  subject,  is  the  subject  of  a  note  to  Dederiehs  v.  8aU  Lake  CUy  B.  Go.  (Utah),  85 
L.  R.  A.,  802.— RsPORTBR. 
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111.,  32;  131  Mass.,  446;  11  8.  E.  Rep.,  497;  33  Minn.,  62;  42  N. 
W.  Rep.,  873  (S.  C,  4  L.  R.  A.,  673);  122  Mass.,  251. 

5.  Same.     Insufficient  Direction  to. 

Alleged  error  in  the  admission  of  evidence  to  which  an  objection 
was  taken,  but  on  which  there  was  no  ruling  by  the  trial 
Judge,  will  not  be  considered  on  appeal  where  no  motion  to 
strike  out  the  questions  and  answers  was  made.  (Post,  PP- 
3iO,  3tl.) 

6.  Charge  op  Court.    Erroneous  as  to  riUister^s  diity  to  provide  safe 

inachtnery  for  servant. 

Error  in  instructing  the  jury  that  the  master  owes  to  his  servant 
or  employe  the  duty  to  provide  safe  and  suitable  machinery 
where  that  is  necessary,  is  not  cured  by  announcing  the  proper 
rule  in  a  later  and  disconnected  part  of  the  instructions.  {Post, 
pp.  317.  318.) 

7.  Same.    Erroneous  as  to  use  of  elevator  cables. 

The  mere  fact  that  the  owner  of  an  elevator  uses  the  cables  sup- 
porting it  beyond  the  time  during  which  such  cables  can  be 
safely  used,  does  not  render  him  liable  for  an  injury  to  an  em- 
ploye caused  by  the  breaking  of  the  cables,  unless  he  knows, 
or,  by  the  exercise  of  reasonable  care,  could  know,  that  the 
use  of  the  cables  for  such  length  of  time  is  dangerous.  {Posty 
pp.  318-320.) 

8.  Same.     Same. 

An  employer  cannot  continue  to  use  machinery  not  obviously 
dangerous,  without  imputation  of  negligence,  merely  because 
it  has  been  in  daily  use  for  years,  and  has  uniformly  been 
found  adequate,  safe,  and  convenient,  as  the  fact  that  a  ma- 
chine has  never  given  way  raises  no  presumption  that  it  never 
will.     {Post,  pp.  320,  321.) 
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Beard,  J.  The  defendant  in  error  was  an  em- 
ploye of  the  plaintiffs  in  error,  and  while  engaged 
in  the  performance  of  a  duty  to  his  employers  was 
frightfully  injured,  by  the  fall  of  a  freight  and 
passenger  elevator  in  the  storehouse  of  plaintiffs  in 
error.  At  the  time  of  the  accident,  the  defendant 
in  error  was  on  the  elevator,  and  the  fall  was  oc- 
casioned by  the  sudden  breaking  of  the  two  wire 
cables  by  which  it  was  suspended.  To  recover  dam- 
ages for  the  injury  thus  sustained,  this  action  was 
brought. 

In  his  declaration,  the  plaintiff  alleged  that  the 
elevator  was  *'so  carelessly  and  negligently  con- 
structed and  maintained,  that  the  cables  suspending 
it  had  been  thirteen  years  in  use,  and  were  old  and 
rusted,  and  that  the  wooden  guides  attached  were  so 
worn  and  rotten,  and  the  safety  appliance,  intended 
to  prevent  a  fall,  was  so  defective  and  out  of  re- 
pair," that  while  the  plaintiff  was  riding  on  it,  and 
discharging  a  duty  in  obedience  to  the  orders  of 
his  employers,  the  cables,  together  with  the  safety 
catches  and  other  appliances,  broke,  and  the  elevator 
fell  a  distance  of  five  stories  to  the  basement  floor 
beneath,  carrying  plaintiff  with  it,  and  inflicting  the 
injuries   complained   of. 

It  was  further  alleged  that  these  injuries  resulted 
from  the  flagrant  negligence  of  the  defendants  in 
the  construction  and  maintenance  of  the  elevator  and 
its  appliances.  To  this  declaration,  a  number  of 
pleas   were   put   in,    among    them    being    that    of    not 
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guilty.  On  the  trial  of  the  case,  there  was  a  ver- 
dict of  $15,000  for  the  plaintiff,  from  a  judgment 
on  which  an  appeal  has  been  prosecuted  to  this 
Court.  Many  errors  are  assigned  on  the  action  of 
the  trial  Court;  only  a  few  of  these,  however,  will 
be   noticed. 

1.  Beall,  the  plaintiff  below,  while  being  examined 
as  a  witness  in  his  own  behalf,  was  permitted,  over 
the  objection  of  the  defendants  below,  to  say  that, 
before  the  injury  complained  of,  he  <' could  read,  and 
was  studying  medicine,  and  was  going  to  school,  but 
that  since  it  occurred  he  could,  not  read.'^  It  is 
now  alleged  that  this  was  incompetent.  However,  it 
was  not  averred  in  the  declaration  that  this  special 
injury  resulted  from  the  negligence  of  the  defendants 
below.  The  rule  is  well  settled  that  to  recover  for 
special  damages,  they  must  be  stated  in  the  declara- 
tion. 1  Sutherland  on  Damages,  p.  763;  2  Greenleaf 
on  Evidence,  p.  254  (14th  Ed.);  Buraon  v.  Cox^  6  Bax., 
360.  And  if  it  appeared  that  this  evidence  had  been 
offered  for  the  purpose  of  resting  upon  it  an  inde- 
l^endent  claim  for  damages,  it  certainly  would  have 
been  incompetent.  But  it  is  clear  that  this  was  not 
the  purpose  of  the  counsel  of  plaintiff  below,  but 
that  this  evidence  was  offered  with  the  view  of 
throwing  light  on  one  of  the  questions  in  contro- 
versy, to  wit,  the  extent  of  plaintiff's  injuries,  among 
which,  the  declaration  averred,  was  spinal  concussion. 
No  effort  was  made  to  show  any  pecuniary  loss  on 
account   of   the   plaintiff's   inability   to   study  or  to  go 
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to  school,  and,  in  the  ab^eQce  of  sach  effort  or  claim, 
it  was  competent  for  it  to  go  to  the  jury  as  tend- 
ing to  prove  the  seriousness  of  the  jnjuries  com- 
plained of.  Jitass.  Mills  Co.  v.  Smith  et  als.y  69 
Miss.  Rep.,  299;  Bailroad  v.  Hicks^  5  Sneed,  427. 
2.  In  the  progress  of  the  trial,  one  Dr.  Galtman 
was  introduced  as  a  witness,  and  he  was  permitted 
to  submit  to  the  jury  an  X-ray  photograph,  taken 
by  him,  showing  the  overlapping  bones  of  one  of 
plaintiff's  legs,  at  the  point  where  it  was  broken 
by  this  fall.  This  was  objected  to  by  the  defend- 
ant's counsel.  This  picture  was  taken  by  the  wit- 
ness, who  was  a  physician  and  surgeon,  not  only 
familiar  with  fractures,  but  with  the  new  and  inter- 
esting process  by  which  this  particular  impression 
was  secured.  He  testified  that  this  photograph  ac- 
curately represented  the  condition  of  the  leg  at  the 
point  of  the  fracture  in  question,  and,  as  a  fact, 
that  by  the  aid  of  X-rays  he  was  enabled  to  see 
the  broken  and  overlapping  bones  with  his  own 
eyes,  exactly  as  if  stripped  of  the  skin  and  tissues, 
they  were  uncovered  to  the  sight.  We  might,  if  we 
so  desired,  rest  our  conclusion  on  the  general  char- 
acter of  the  exception  taken  to  this  testimony,  but 
we  prefer  to  place  it  on  the  ground  that,  verified 
as  was  this  picture,  it  was  altogether  competent  for 
the  purpose  for  which  it  was  offered.  New  as  this 
process  is,  experiments  made  by  scientific  men,  as 
shown  by  this  record,  have  demonstrated  its  power 
to   reveal    to   the   natural  eye  the  entire   structure   of 
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the  human  body,  and  that  its  various  parts  can  be 
photographed,  as  its  exterior  surface  has  been  and 
now  is.  And  no  sound  reason  was  assigned  at  the 
bar  why  a  civil  Court  should  not  avail  itself  of 
this  invention,  when  it  was  apparent  that  it  would 
serve  to  throw  light  on  the  matter  in  controversy. 
Maps  and  diagrams  of  the  locics  in  q^w^  drawn  by 
hand,  are  often  used  to  aid  a  Judge  or  a  jury  to 
an  intelligent  conception  of  the  matters  to  be  deter- 
mined, and  no  one  would  think  of  questioning  the 
competency  of  the  testimony  of  a  witness  who  stated 
that  he  knew  the  map  or  diagram  to  be  entirely 
accurate,  and  who  then  used  it  to  illustrate  or  make 
plain  his  statement.  The  pictorial  representation  of 
the  condition  of  the  broken  leg  of  the  plaintiff  gave 
to  the  jury  a  much  more  intelligent  idea  of  that 
particular  injury  than  they  would  have  obtained  from 
any  verbal  description  of  it  by  a  surgeon,  even  if 
he  had  used  for  the  purpose  the  simplest  terms  of 
his  art.  We  have  not  had  our  attention  called  to 
any  case  bearing  on  this  question  save  that  of  Smith 
V.  Ch^ant^  tried  in  the  First  District  Court  of  Col- 
orado and  reported  in  the  Chicago  Legal  Netcn  of 
December,  1896;  but  photographs  showing  exterior 
surfaces  have  been  held  admissible  in  numerous  cases. 
They  have  been  held  competent  on  the  question  of 
identity  of  persons  {TJnd^zooh  v.  Com.^  79  Pa.  St., 
340;  Cowley  v.  People,  83  N.  Y.,.  464  (S.  C,  38 
A.  R.,  464);  Luke  v.  Calhoun  Co,,  52  Ala.,  118; 
Ruloff  V.   People,    45    N.    Y.,    213);    and   to    identify 
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premises  (Church  v.  MlhoauJceey  31  Wis.,  512;  Blair 
V.  Pelhamy  118  Mass.,  421);  and  in  cases  of  hand- 
writing [Mayor  v.  BarneSj  16  Gray  (Mass.),  161.) 
It  is  not  to  be  understood,  however,  that  every  pho- 
tograph taken  by  the  cathode  or  X-ray  process  would 
be  admissible.  Its  competency,  to  be  first  deter- 
mined by  the  trial  Judge,  depends  upon  the  science, 
skill,  experience,  and  intelligence  of  the  party  taking 
the  picture  and  testifying  with  regard  to  it,  and 
that,  lacking  these  important  qualifications,  it  should 
not  be  admitted.  And  again,  that,  even  when  prop- 
erly admitted,  it  is  not  conclusive  upon  the  triers 
of  fact,  but  is  to  be  weighed  like  other  competent 
evidence. 

d.  The  plaintiff  below  placed  on  the  stand,  as  ex- 
pert witnesses,  one  Garside  and  one  Holroyd,  and 
it.  is  assigned  for  error  upon  the  part  of  the  trial 
Judge,  first,  that  he  permitted  these  parties  to  tes- 
tify without  having  first  qualified  as  experts.  A 
sufiicient  answer  to  this  particular  objection  would 
be  <<that  the  determination  of  the  question  whether 
a  witness  offered  has  the  requisite  qualifications  for 
an  expert  rests  largely  in  the  discretion  of  the  trial 
Judge,  and  when,  upon  a  preliminary  examination, 
he  has  ruled  that  he  has  properly  qualified  himself 
as  such,  except  in  a  case  of  clear  abuse  of  his  dis- 
cretion, his  conclusion,  in  this  respect,  would  not  be 
disregarded  by  a  revisory  Court."  Rogers  on  Expert 
Testimony,  pp.  24,  26;  Powers  v.  McKenzie^  6  Pick., 
167.       But,    independent    of    this,    an    examination    of 
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this  record  shows  that  these  parties  had  a  great 
many  years'  experience  with  machinery  of  various 
kinds,  and  especially  with  elevators  and  wire  cables, 
and  that  their  experience  thoroughly  qualified  them 
as  experts  in  this  case.  Second,  the  most  serious 
objection,  however,  is  thai  urged  to  the  character 
of  the  testimony  which  the  plaintiff  below  was  per- 
mitted to  educe  from  these  experts  for  the  consid- 
eration of  the  jury.  It  was  undisputed  that  the 
defendants  below  had  caused  to  be  erected  this  ele- 
vator about  eleven  years  before  the  accident  occurred, 
and  that  the  cable  wires,  which  broke,  and  thus 
caused  its  precipitation,  had  been  continuously  in  use 
during   that   period   of   time. 

To  each  of  these  expert  witnesses,  plaintiff's 
counsel  put  a  hypothetical  case,  embracing  the  fact 
that  these  cables  had  been  in  almost  daily  use,  lift- 
ing and  lowering  heavy  weights  for  a  number  of 
years,  and  they  were  asked  the  effect  of  such  use 
u}3on  them,  and  to  the  case  so  put  each  answered 
that  the  strain  and  friction  would  produce  crystalli- 
zation of  the  metal  in  the  cables,  which  would  make 
them  brittle  and  greatly  increase  their  liability  to 
break;  and  each  one  of  these  witnesses  fixed  the 
life  of  a  cable,  under  the  facts  in  the  hypothetical 
case,  at  from  five  to  seven  years.  After  making 
tliese  statements,  Garside  was  permitted  to  say,  in 
answer  to  certain  questions  propounded  to  him  by 
plaintiff's  counsel,  that  a  continuous  use  of  cables, 
under    the    conditions    embraced    in     the    hypothetical 
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statement  was  very  dangerous,  and  that  at  the  end 
of  five  years'  service,  he  would,  if  controlling  them, 
cause  them  to  be  renewed.  Objections  were  made 
to  this  testimony,  but  the  trial  Judge  failed  to  make 
a  ruling  upon  these  objections,  and  the  counsel 
omitted  to  move  that  the  questions  and  answers  be 
stricken  from  the  record  (2  Elliott's  Gen.  Pr.,  Sec. 
585),  and  hence  plaintiffs  in  error  are  in  no  condi- 
tion to  maintain  their  assignment  of  error  upon  the 
admission   of   this   testimony   of   Garside. 

It  is  otherwise,  however,  as  to  the  witness,  Hol- 
royd.  In  his  examination,  the  bill  of  exceptions 
shows  as  follows:  ^^Qiiestlo?)  hy  plmntiff^s  counsel. — 
Mr.  Holroyd,  suppose  an  elevator  used  for  freight 
and  passengers,  having  two  f-inch  cables,  to  be 
us^d  in  a  jobbing  and  retail  store,  hauling  carriages 
and  heavy  hardware,  running  all  the  way 
from  two  to  six  hours  a  day,  and,  under  ordinary 
water  pressure,  should  be  able  to  carry  up  from 
2,000  to  2,500  pounds  at  a  load,  what  would  you 
say  would  be  the  life  of  such  a  cable?  Ana^ver. — 
Well,  six  or  seven  years,  I  should  judge. 
Ques. — State  whether  or  not  it  would  be  prudent  to 
keep  the  cables  running  longer  than  that  for  that 
kind  of  work."  At  this  point  the  defendants  ob- 
jected, on  the  ground  that  this  was  '^not  a  proper 
subject  of  expert  testimony,  and  also  on  the  ground 
that  the  witness  had  not  sufficiently  qualified  himself 
to  speak  as  an  expert."  This  latter  objection  was 
conceded   by   the   trial    Judge   to   be   well    taken,    and 
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he  thereupon  took  the  witness  in  hand  and  examined 
him  as  to  his  qualifications  to  testify  as  an  expert. 
Having  become  satisfied  that  he  was  qualified,  he 
directed  the  examination  to  proceed.  Whereupon, 
continuing,  the  plaintiff's  counsel  addressed  to  the 
witness  this  question:  *<Now  go  on,  Mr.  Holroyd, 
and  state  whether  it  is  prudent  for  an  elevator  to 
be  operated  with  cables  longer  than  that  (that  is, 
six  or  seven  years)  doing  this  kind  of  work.  An^. 
— Well,  no;  I  don't  think  it  would  be,  for  the 
reason  that  the  iron,  from  constant  daily  use,  crys- 
tallizes more  or  less,  even  if  it  don't  show.  The 
small  particles  in  the  wire  twist,  and  you  can  take 
it  off.  I  have  tested  it  hundreds  of  times,  I  reckon, 
and  you  can  break  it  just  as  you  would  glass;  it 
becomes  brittle."  It  is  insisted  that  so  much  of 
this  answer  as,  in  reply  to  preceding  questions,  in 
effect  tells  the  jury  that  it  was  not  prudent  to  op- 
erate an  elevator  with  wire  cables,  under  the  condi- 
tions described,  longer  than  six  or  seven  years,  was 
highly  improper,  inasmuch  as  the  witness  was  thus 
permitted  to  determine  one  of  the  main  issues  which 
the  jury  were  sworn  to  try — that  is,  the  question 
of  negligence.  For,  it  is  properly  argued,  if  it  was 
imprudent  to  permit  the  cables  in  question  to  remain 
in  use  for  a  longer  time  than  six  or  seven  years, 
then  the  defendants  in  error  were  culpably  negligent 
in  keeping  them  continuously  in  service  for  eleven 
years.  The  vital  importance  of  this  testimony  can 
be  appreciated   when    it    is    stated    that   Holroyd   had 
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had  a  long  experience  as  the  manager  of  elevators, 
and  in  the  meantime  had  devoted  much  time  and 
study  to  cables  and  in  operating  them.  Being  one 
of  only  three  expert  witnesses  examined  during  the 
trial,  and  being  unimpeached,  and  testifying  with  di- 
rectness and  intelligence,  it  could  not  be  otherwise 
than  that  his  testimony  would  have  great  weight 
with   the   jury.  * 

While  the  general  rule  is  that  witnesses  must 
speak  to  facts,  yet,  upon  questions  of  skill  or  science, 
men  who  have  made  the  subject-matter  of  investiga- 
tion the  object  of  their  particular  study  are  compe- 
tent to  give  their  opinions  in  evidence.  But  they 
will  not  be  permitted  to  state  their  opinion  upon 
any  point  the  jury  has  to  decide.  1  Phil,  on  Ev. 
(case  Hill  &  E.  notes,  *778).  Deductions  from  facts 
belong  to,  the  jury,  and  when  the  examination  ex- 
tends so  far  as  to  substitute  the  opinion  of  the  wit- 
ness, upon  the  very  issue  in  controversy,  for  that 
of  the  jury,  the  province  of  that  tribunal  is  unwar- 
rantably invaded.  Necessity  alone  is  the  ground  upon 
which  expert  testimony  rests,  and  the  moment  this 
necessity  ceases,  the  exception  to  the  general  rule, 
which  requires  facts  and  not  opinions  from  witnesses, 
ceases  also.  '* Hence,"  say  the  Supremo  Court  of 
Pennsylvania,  in  Gralmm  v.  Penn  Co.^  139  Pa.  St., 
149,  <' whenever  the  circumstances  can  be  fully  and 
adequately  described  to  the  jury,  and  are  such  that 
their  bearing  on  the  issue  can  be  estimated  by  all 
men,    without   special    knowledge   or   training,   opinions 
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of   witnesses,   experts    or    otherwise,    are   not  admissi- 
ble." 

While  it  may  be  difficult  often  to  fix  the  exact 
line  between  competent  and  incompetent  expert  testi- 
mony, yet,  we  think  it  clear  that  in  no  case  can 
the  witness  be  allowed  to  give  an  opinion  upon  the 
very  issue  involved.  To  permit  this  would  be  to 
substitute  the  opinion  of  the  expert  for  that  of  the 
jury,  whose  duty  it  is  to  find  the  facts,  and  whose 
verdict  is  only  an  expression  of  their  deduction  from 
these  facts.  Such  has  been  the  holding  in  a  great 
number  of  cases,  only  a  few  of  which  will  be  re- 
ferred  to. 

In  Kansas  P.  liy,  Co.  v.  Pearcy  (Kansas  Sup. 
Court),  11  A.  &  E.  R.  R.  Cases,  260,  the  plain- 
tiff, who  had  sued  for  personal  injuries  sustained  *  in 
coupling  cars,  wh^n  on  the  witness  stand,  over  the 
objection  of  the  defendant,  was  permitted  to  state 
that  he  would  not  have  been  injured  had  the  car 
approached  at  the  usual  and  proper  rate  of  speed, 
and  another  witness  stated  that  a  brakeman  was 
compelled  to  rely  to  a  great  extent  on  the  prudence 
of  the  party  handling  the  engine.  This  testimony 
was  held  incompetent,  as  invading  the  province  of 
the  jury.  In  Muldowney  v.  Ry,  Oo.^  36  la.,  462, 
a  brakeman,  while  attempting  to  couple  cars,  was 
crushed  between  two  bumpers  which  failed  to  come 
together  evenly.  On  the  trial,  various  parties  of 
extensive  experience  in  handling  cars  were  permitted 
to  give  their  opinion  that  if  the  drawheads  in  question 
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had  been  properly  matched,  there  would  have  been 
no  danger  of  the  person  making  the  coupling  being 
crushed.  For  error  in  admitting  this  testimony,  the 
case  was   reversed. 

A  brakeman  brought  an  action  for  injuries  re- 
ceived while  coupling  cars,  and  the  opinions  of  ex- 
perts that  he  was  careless  in  the  manner  he  did 
his  work,  was  deemed  inadmissible.  Hopkins  v.  H. 
B.^  78  111.,  32.  To  the  same  effect  is  Baxtan  v. 
Sommersettj    121    Mass.,    446. 

Central  B.  B,  v.  Byals  (Georgia),  11  S.  E.  R., 
497,  was  an  action  for  injuries  to  an  employe,  and 
it  was  held  that  the  opinion  of.  a  witness  that  the 
backing  of  the  train,  which  was  the  immediate  cause 
of  the  injury,  was  done  carefully  and  without  neg- 
ligence, was  inadmissible;  and  in  Mantel  v.  Chicago^ 
Mil.  cfe  St.  P.  B.  B.,  33  Minn.,  62  (S.  C,  19  A.  & 
E.  R.  R.  C,  362),  the  Court  said:  '*  Whether  this  or 
that  act  of  plaintiff  or  defendant  was  negligence, 
and  whether  due  care  required  this  or  that  to  be 
done,  are  not  matters  of  expert  testimony.  They 
are  not  matters  of  science  or  skill,  as  might  be 
such  a  question,  how  long  would  it  take  to  stop  a 
train  or  street  car  going  at  a  designated  rate  of 
speed,  but  they  are  matters  of  judgment  and  com- 
mon experience,  to  be  determined  upon  the  facts 
and  circumstances  of  the  case,  by  the  jury,  who  are 
as  competent  to  determine  them  as  any  witness 
can   be." 

This   principle   was   applied   still    later    by   the    Su- 
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preme  Court  of  Minnesota,  in  an  action  brought  to 
recover  for  an  injury  sustained  from  the  giving 
away  of  the  cables  of  an  elevator  in  which  plaintiff 
was  riding.  On  the  trial,  one  of  the  defendant's 
witnesses  was  asked  the  question  <^  whether  or  not 
there  is  anything  in  the  construction  of  that  eleva- 
^  tor,  and  in  the  appearance  of  the  cable,  that  would 
suggest  to  a  prudent  man  the  necessity  for  exam- 
ination," etc.  This  question  was  excluded  as  incom- 
petent, on  the  objection  of  the  plaintiff,  and  the  ac- 
tion of  the  trial  Judge  was  complained  of  in  the 
Supreme  Court.  To  this  complaint  that  Court  said: 
<*The  question  to  what  extent  the  apparent  wear 
impaired  the  strength  of  the  cable,  might  have  been 
one  for  an  expert,  but,  as  held  in  Mantel  v.  Chi- 
cago, M.  i&  St.  P.  R,  R,  Co,,  33  Minn.,  62, 
whether  due  care  required  this  or  that  to  be  done, 
is  not  a  question  for  expert  testimony.  Whether 
prudence  required  an  examination  of  the  cable  was 
for  the  jury  to  determine  upon  the  facts  and  cir- 
cumstances of  the  case."  Goodsdl  v.  Taylor,  41 
Minn.  (S.  C,  42  N.  W.  R.,  873;  4  L.  R.  A.,  673). 
See,  also,  Lamrence  v.  Hudson,  12  Heis.,  671;  Boyle 
V.  Moony,  122  Mass.,  251;  Bailey  on»  Master  &  Ser- 
vant, 531.  Cases  illustrating  this  principle  might  be 
indefinitely  cited,  but  these  are  sufficient  for  our 
purpose.  So,  in  the  present  case,  we  say  that,  while 
this  expert  witness  might  give  his  opinion  as  to  the 
effect  of  the  breaking  of  strands  of  wire  upon  the 
ultimate   strength   of    the   cable  or   of    the   process  of 
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crystallization,  the  result  of  time  and  friction  upon 
the  ultimate  strength  of  the  cable,  and  also  as  to 
the  probable  life  of  a  cable  under  given  circum- 
stances, yet  it  was  not  competent  for  him  to  say 
that,  under  the  facts  embraced  in  the  hypothetical 
case,  a  prudent  man  would  have  discontinued  its  use, 
and  it  was  error  in  the  trial  Judge  to  permit  him 
to   make   this   statement. 

Many  errors  are  assigned  upon  the  action  of  the 
trial  Judge,  both  upon  his  charge  as  given,  as  well 
as  upon  his  refusal  to  grant  certain  special  requests 
submitted  to  him  by  the  defendants  below.  As  for 
the  error  already  pointed  out  this  case  must  be 
reversed  and  remanded  for  a  new  trial,  we  do 
not  deem  it  profitable  to  take  up  these  assignments 
seriatim  and  dispose  of  them.  Only  two  or  three 
will  be  considered.  It  is  complained  that  the  Cir- 
cuit Judge  made  a  serious  error  in  the  beginning  of 
his  charge,  with  regard  to  the  duty  of  the  master 
to  his  servant  in  the  matter  of  providing  him  with 
safe  machinery  to  work  with,  and  that  its  prejudi- 
cial effect'  was  not  sufficiently  corrected  by  laying 
down  the  correct  rule  on  this  subject  in  a  subse- 
quent part   of   his   charge. 

The  particular  error  pointed  out  is  contained 
in  the  statement  that  <  <  the  master  owes  to  his 
servant  or  employe  the  duty  to  provide  safe  and 
suitable  machinery  where  that  is  necessary."  It  is 
conceded  that  this  error,  as  far  as  it  could  be,  is 
corrected  •  by   the    announcement    of    the    proper   rule 
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in  a  later  part  of  his  instructions,  yet  it  is  insisted 
that  the  evil  already  done  was  not  entirely  neutral- 
ized by  this  curative  paragraph.  While  it  is  true 
that  a  trial  Judge  cannot  be  expected  to  state  the 
whole  law  in  one  clause,  and  that  he  will  not  ordi- 
narily be  put  in  error  if  his  charge,  taken  as  a 
unit,  is  sound,  yet  it  is  true,  that  to  state  an  un- 
sound proposition  on  one  page,  to  be  followed  by 
'  a  correct  announcement  of  the  law  on  another,  is 
an  objectionable  method,  which  may  put  the  party 
against  whom  the  error  is  committed  at  disadvan- 
tage, and  leave  the  jury  at  a  loss  to  determine  what 
is  and  what  is  not  the  law  of  the  case.  We  think 
the  charge  in  this  case  is  justly  amenable  to  the 
criticism,  in  this  regard,  to  which  it  has  been  sub- 
jected. 

The  trial  Judge  further  said  to  the  jury:  "If 
you  find  from  the  evidence  that  a  wire  elevator 
cable  lasts  for  an  unlimited  length  of  time,  then 
that  ought  to  end  this  case,  and  your  verdict  ought 
to  be  for  defendant.  On  the  other  hand,  if  the 
evidence  establishes  the  fact  that  a  wire  elevator 
cable  will  live  for  only  a  specified  length  of  time 
when  used,  and  should  be*  taken  out  and  removed 
even  though  there  be  no  certain  evidence  of  decay, 
and  you  further  find  from  the  evidence  that  the 
wire  elevator  cable  of  defendants  was  used  for  a 
greater  length  of  time  than  it  was  safe  to  use  it, 
you   should   find   for   plaintiff." 

In   this   paragraph    it   will    be   seen    that    the   trial 
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Judge  is  calling  the  attention  of  the  jury  to  the 
phase  of  case  as  it  was  developed  by  the  expert 
witnesses — that  is,  the  longevity  of  cables — and  in 
doing  so  he  erroneously  tells  the  jury  distinctly  that 
the  liability  or  nonliability  of  the  defendants  depends 
upon  whether  these  cables  would  last  for  a  limited 
or  an  unlimited  time.  If  the  former  be  found  true, 
and  the  defendants  used  them  beyond  the  limit,  they 
were  absolutely,  and  without  more,  liable;  if,  how- 
ever, the  alternative  proposition  be  correct,  then 
they   were   not  liable. 

This  was  error.  It  was  not  enough  to  say  that 
the  defendants  were  liable,  if  it  was  found  the  life 
of  these  cables  was  limited,  and  that  defendants  used 
them  beyond  these  limits;  but  he  should  rather  have 
said  to  the  jury  that  if  they  found  that  this  life 
was  limited,  and  that  the  defendants  knew,  or  by 
the  exercise  of  reasonable  care  could  have  known 
this  fact,  and  continued  to  use  them  for  a  greater 
length  of  time  than  was  safe,  then  they  should  find 
for  plaintiff,  if  they,  at  the  same  time,  found  that 
the   plaintiff  was   in   the   exercise   of   ordinary  care. 

It  IS  said,  however,  that  this  objection  is  removed 
by  two  other  clauses — one  earlier  and  the  other  found 
later  in  the  charge.  These  clauses  are  located  in 
remote  parts  of  the  charge,  and  in  them,  in  differ- 
ent but  general  formulas,  the  jury  are  told  that  where 
there  is  no  knowledge  of  danger,  and,  by  exercising 
ordinary  care,  no  means  of  discovering  it,  then  the 
owner   is   not   chargeable   with    negligence.      We   very 
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much  doubt  whether  the  vice  in  the  paragraph  com- 
plained of  is  negatived  by  these  general  statements, 
and,  if  there  was  no  other  error  in  the  record,  this 
would  possibly  render  necessary  a  reversal  of  the 
judgment. 

The  defendants  below,  among  other  special  re- 
quests, submitted  the  following:  '^As  a  general  rule, 
when  an  appliance,  machine,  or  structure  not  obvi- 
ously dangerous  has  been  in  daily  use  for  years,  and 
has  uniformly  been  found  adequate,  safe,  and  conve- 
nient, it  may  be  continued  without  the  imputation  of 
negligence."  This  request  was  properly  refused,  *'as 
it  laid  out  of  account  that  the  strength  of  machin- 
ery ordinarily  becomes  impaired  by  wear,  and  that, 
to  ascertain  if  such  wear  has  rendered  it  unsafe, 
may  require  some  examination.  One  has  no  right 
to  assume  because  a  machine  never  has  given  away 
that  therefore  it  never  will,  especially  of  a  machine 
upon  the  safety  of  which  the  lives  of  others  may 
■   depend."      Ooodsdl   v.    Tayloi\   s^u])ra. 

The  master  "is  not  only  bound,  in  the  first  in- 
stance, to  use  reasonable  care  in  the  selection  of 
machinery  and  appliances,  but  also  to  exercise  rea- 
sonable and  proper  watchfulness  to  see  that  it  is 
kept  in  proper  condition,  becau&e,  however  perfect  they 
may  be  when  bought,  they  are  liable,  fi'om  ordinary 
use  and  wear,  to  get  out  of  repair,  and  such  care 
and  watchfulness  is  due  to  guard  against  defects  that 
may  arise  from  use  as  the  nature  of  the  business 
and   the  risks   incident   thereto   demands."       Wood   on 
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Master  &  Servant,  Sec.  329.  And,  it  may  be  added, 
in  the  words  of  the  same  author  in  Sec.  326,  that, 
while  ^'the  servant  is  bound  to  see  for  himself  such 
risks  and  hazards  as  are  patent  to  observation,  and 
is  bound  to  exercise  his  own  skill  and  judgment  in 
a  measure,  and  cannot  blindly  rely  upon  the  skill 
and  care  of  his  master,"  yet,  ''where  the  danger 
is  not  patent,  he  has  a  right  to  presume  that  the 
master  has  discharged  his  duty,  and  that  the  appli- 
ances of  the  business,  are  reasonably  safe  and  free 
from  hazard."  And  this  duty  of  taking  care  that 
the  machinery  is  safe  and  reliable,  devolved  by  law 
on  the  master,  ''involves  the  idea  of  an  active  duty 
imposed,  the  failure  to  perform  which,  when  injury 
occurs,  is  such  negligence  as  raises  a  liability  for 
the  damages  resulting  [Outhrie  v.  Railroad^  11  Lea, 
372),  unless  it  be  that  the  negligence  of  the  employe 
proximately  contributed  to  the  injury.  And  it  may 
be  added  that  this  duty  of  the  employer  to  exercise 
reasonable  care  to  see  that  the  machinery  and  its 
appliances  which  he  provides  for  his  employe ' '  are 
suitable  and  sufficient,  and  as  safe  as  care  and  skill 
can  make  them,  is  "in  proportion  to  the  importance 
of  the  business  and  the  perils  incident  to  it."  N. 
dk  a  B.  R.  V.  Elliott,  1  Cold.,  616;  K  (fe  C.  R. 
R.   V.  Jones,   9   Heis.,   28. 

For    the    error    indicated,    the    judgment   must    be 
reversed   and   the   case  remanded   for   a   new  trial. 

15  P— 21 
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Life   Insurance  Co.  v.  Spbatlby. 
(Jackson.     September    20,    1897.) 

1.  CoBPO&ATioNS.    StcUute  authmizing  service  of  process  upon  agent 

of  foreign  company  constUtt^Aonal. 

Acts  1887,  Ch.  226,  subjectinfiT  foreign  corporations  to  snit  in 
the  Courts  of  this  State,  as  regards  transactions  had  or  causes 
of  action  arising  within  the  State,  by  service  of  process  upon 
any  agent  of  such  company  found  in  the  county  where  the  suit 
is  brought,  or,  in  the  absence  of  an  agent,  then  upon  any  per- 
son within  the  county  who  represented  the  company  at  the 
time  of  the  transaction  out  of  which  the  suit  grows,  is  con- 
strued as  embracing  only  such  persons  or  agents  as  may  be 
deemed  properly  and  reasonably  to  represent  the  companies  in 
this  matter,  and,  thus  construed,  .the  Act  is  not  repugnant  to 
the  '  *  due  process  "  clauses  of  the  Federal  and  State  Constitu  - 
tions.     (Post,  pp.  323-333.) 

Constitution  construed:  Art.  1,  §17;  U.  S.  Constitution,  Fifth 
and  Fourteenth  Amendments. 

Act  construed:  Acts  1887,  Ch.  226,  carried  into  Code,  {{  4543-4546 

(S.). 

Cases  cited:  Tel.  Co.  v.  Turner,  88Tenn.,  265;  Railroad  v.  Walker, 
9  Lea,  475;  Peters  v.  Neely,  16  Lea,  280;  18  How.,  404;  8  Wall., 
168;  106  U.  S.,  350;  15  Col.,  433;  61  Mich.,  226;  87  N.  Y.,  137;  63 
N.  Y.,  114.  , 

2.  Same.    Service  upon  agent  of  foreign  company  sufflcienU  when. 

In  a  suit  brought  in  a  Court  of  this  State  against  a  foreign  life 
insurance  company  that  has  retired  from  active  business  in 
the  State  and  withdrawn  its  regular  agents,  upon  a  policy  is- 
sued in  this  State  before  its  retirement,  it  is  sufficient,  under 
Acts  1887,  Ch.  236,  that  process  was  served  upon  an  agent  of 
the  company  temporarily  here  for  the  sole  purpose  of  investi- 
gating and  compromising  the  particular  claim  sued  on.  (Post, 
pp.  323-333.) 

Acts  construed:  Acts  1887,  Ch.  226. 
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3.  Samb.    Act  1887  applies  to  foreign  innsurance  companies  that  Tiod 
constituted  Secretary  of  State  their  agent  to  acknowledge  process. 

That  a  foreign  insurance  company  may  have  been  required,  as  a 
condition  precedent  to  its  entering  upon  the  transaction  of 
business  in  this  State,  to  give  the  Secretary  of  State  an  irrev- 
ocable power  of  attorney  to  accept  service  of  process  for  it, 
does  not  exclude  it  from  the  operation  of  Acts  1887,  Ch.  236, 
authorizing  service  upon  its  agents.     {Post,  pp,  333-337.) 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
John  L.    T.    Sneed,   Ch. 

EsTES  &  Fentress  for   Insurance  Company. 

TuRLEY  &   Wright  for  Spratley. 

Beard,  J.  The  complainant  is  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Connecticut 
to  carry  on  a  life  insurance  business,  and  has  its 
principal  situs  in  Hartford,  in  that  State.  For  many 
years  prior,  to  the  year  1894,  it  actively  prosecuted 
its  work  in  the  State  of  Tennessee,  soliciting  appli- 
cations for  life  insurance  and  issuing  policies  upon 
such  applications  as  were  approved  by  its  officers. 
In  the  year  1889,  and  afterwards  in  1893,  an  agent 
of  this  company  was  in  the  State  of  Tennessee,  and, 
by  his  solicitations,  induced  one  B.  K.  Spratley,  a 
citizen  of  this  State,  to  apply  for  insurance  on  his 
own  life,   and  upon  these  applications  the  complainant 
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issued  two  policies,  one  of  which  was  for  $5,000 
and  the  other  for  |>3,000,  payable  at  his  death  to 
his  wife,  the  defendant,  Linda  J.  Spratley.  Both 
policies   were   delivered   in   this   State. 

In  the  year  1896,  B.  R.  Spratley  died,  and  proof 
of  his  death  was  forwarded  to  the  company.  Very 
soon  thereafter  complainant  sent  O.  N.  Chaffee,  one 
of  its  employes,  into  the  State  to  investigate  this 
claim,  and  the  conditions  under  which  this  death  oc- 
curred. He  came,  and  had  interviews  with  the  ben- 
eficiary, Mrs.  Spratley,  her  brother,  and  other  par- 
ties, of  all  of  which  he  made  report  to  his  home 
company.  Upon  receiving  this  report,  the  complain- 
ant, through  its  vice  president,  wired  the  agent  as 
follows:  **We  think  case"  (referring  to  Spratley's 
death  claim),  ^<  should  be  settled  for  reserves  or 
thereabouts."  After  receiving  this  telegram,  Chaffee 
visited  Mrs.  Spratley,  and  submitted  an  offer  to 
settle  on  the  terms  indicated  in  it;  this  offer,  how- 
ever, was  rejected.  While  in  this  State  on  the 
business  and  occasion  referred  to,  suit  was  instituted 
by  the  beneficiary  against  the  insurance  company  for 
the  amount  alleged  to  be  due  on  these  policies,  in 
the  Circuit  Court  of  Shelby  County,  and  process 
was  served  on  Chaffee,  as  the  agent  of  the  com- 
pany. At  the  same  time  all  the  requirements  of 
Chapter  226  of  the  Session  Acts  of  1887,  with  re- 
gard to  the  giving  other  and  further  notice  of  the 
bringing  and  pendency  of  this  suit,  were  complied 
with. 
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The  insurance'  company  ignoring  this  action,  in 
due  time  judgment  by  default  was  taken  against  it, 
upon  which  an  execution  was  subsequently  issued. 
Thereupon,  the  bill  in  this  cause,  attacking  the  judg- 
ment upon  the  ground  that  it  was  taken  without 
yalid  service  of  process,  the  complainant  alleging 
that  it  had  not,  at  the  time  of  the  institution  of 
the  suit  in  the  Circuit  Court,  nor  had  had  for  sev- 
eral years  prior  thereto,  any  office  or  agency  in 
Tennessee;  that  Chaffee,  upon  whom  service  was  at- 
tempted, was  a  special  agent,  for  a  special  purpose, 
only  temporarily  in  Memphis,  and  that,  as  such 
special  agent,  he  was  not  amenable  to  process  issued 
against  the  complainant  company;  and,  further,  that 
Chapter  226  of  the  Acts  of  the  Legislature  of  1887, 
upon  which  the  Circuit  Court  procedure  rested,  was 
void,  because  it  violated  Article  5  of  the  amend- 
ments to  the  Constitution  of  the  United  States,  and 
also  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  in  that,  under  the  provisions 
of  this  Act,  a  defendant  was  '^deprived  of  property 
without  due  process  of  law;"  and  it  also  violated 
so  much  of  Section  17  of  the  Article  of  the  Con- 
stitution of  the  State  of  Tennessee  as  provides  that 
'*  every   man      .  shall   have    remedy    by   due 

course  of  law."  The  first  ground  of  attack  will  be 
hereafter  noticed.  We  will  at  once  examine  the 
question  raised  upon  the  constitutionality  of  this  Act. 

Sections  2831-2834  of  the  Code  (M.  &  V.),  cor- 
responding with  §§4539-4542  of   Shannon's  new  code, 
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regulate  the  mode  of  suing  corporations,  and  apply 
equally  to  foreign  and  domestic  corporations.  Chi. 
<&  A.  C.  R,  B.  V.  Walker^  9  Lea,  475;  Peters  v. 
Neel/yj  16  Lea,  280.  But  they  did  not  cover  the 
case  of  a  foreign  corporation  having  no  resident 
agent  in  the  State.  Ohi.  cfe  A.  C.  H.  B.  v.  Walker^ 
supra.  This  defect  in  the  law,  disclosed  by  this  last 
named  case,  led  to  the  passage  of  the  Act  which  is 
assailed  for  unconstitutionality  by  the  complainant. 
The  provisions  of  this  Act  are  embodied  in  §§4543- 
4546  of  Shannon^s  new  code.  By  the  first  section 
it  is  provided  that  <<any  corporation  claiming  exist- 
ence under  the  law  of  any  other  State,  found  doing 
business  in  this  State,  shall  be  subject  to  suit  here 
to  the  same  extent  that  corporations  of  this  State 
are,  by  the  laws  thereof,  liable  to  the  same,  so  far 
as  *  relates  to  any  transaction  had  in  whole  or  in  part 
within  this  State,  or  any  cause  of  action  arising 
here,  but  not  otherwise."  Section  2  defines  what  is 
meant  by  the  term  <' found  doing  business  in  this 
State,"  and  in  these  words:  '*Any  corporation  hav- 
ing any  transaction  with  persons,  or  having  any 
transaction  concerning  any  property,  situated  in  this 
State,  through  any  agency  whatever  acting  for  it 
within  this  State,  shall  be  held  to  be  doing  business 
within  the  meaning  of  Section  1."  Section  3  pro- 
vides that  '<  process  may  be  served  upon  any  agent 
of  said  corporation  found  within  the  county  where 
the  suit  is  brought,  no  matter  what  character  of 
agent  such   person   may   be,    and,    in    the    absence   of 
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such  an  agent,  it  shall  be  sufficient  to  serve  the 
process  upon  any  person,  if  found  within  the  county 
where  the  suit  is  brought,  who  represented  the  cor- 
poration at  the  time  the  transaction  out  of  which 
the   suit  arising  took   place,''   etc. 

In  Telephone  Co.  v.  Turner^  4  Pickle,  265,  it  is 
held  that  this  Act  did  not  apply  to  any  foreign 
corporation  having  resident  agents  in  the  county 
where  the  suit  is  brought,  but  that  the  case  pre- 
sented in  this  record  is  one  within  its  provisions, 
we  think  is  clear.  The  question  is,  is  it  constitu- 
tional ? 

It  may  be  said  that  in  this  legislation  Tennessee 
is  only  following  in  the  footsteps  of  many  other 
States  of  the  Union.  So  diversified  and  widespread 
have  been  the  operations  of  corporations,  that  possi- 
bly every  State  has,  for  the  protection  of  its  own 
citizens,  foimd  it  necessary  to  adopt  similar  laws. 
In  Lafayette  bin.  Co,  v.  French^  18  Howard,  404, 
with  regard  to  a  judgment  obtained  in  a  Court  of 
Ohio  against  an  Indiana  corporation,  in  a  suit  where 
service  was  had  on  a  resident  agent  in  Ohio,  the 
Supreme  Court  of  the  United  States  said:  <^It  can- 
not be  deemed  unreasonable  that  the  State  of  Ohio 
should  endeavor  to  secure  to  its  citizens  a  remedy 
in  their  domestic  forum  upon  this  important  class  of 
contracts,  made  and  to  be  performed  within  that 
State,  and  fully  subject  to  its  laws;  nor  that  proper 
means  should  be  used  to  compel  foreign  corporations 
transacting     their    business    of    insurance    within    the 
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State  for  their  benefit  and  profit,  to  answer  there 
for  the  breach  of  their  contracts  of  insurance  there 
made   and   to   be   performed/^ 

For  a  long  period  it  has  been  settled  that  a 
corporation  created  in  one  State  has  no  right,  under 
the  Constitution  of  the  United  States,  to  transact 
business  in  another  State,  save  by  the  consent,  ex- 
press or  Implied,  of  that  State,  and  this  consent 
may  be  given  on  such  terms  as  the  State  may  see 
proper  to  impose,  and  the  terms  so  imposed  are 
binding  on  the  corporation.  Paid  v.  Virginia^  8 
Wall.,  168.  The  only  limitation  upon  this  right  is 
that  the  conditions  imposed  must  not  be  repugnant 
to  the  Constitution  or  laws  of  the  United  States, 
or  to  <^that  principle  of  natural  justice  which  for- 
bids condemnation  without  opportunity  for  defense.'^ 
Lafayette  his,  Co,  v.  French^  supra.  So  that  if 
*^a  State  permits  a  foreign  corporation  to  do  busi- 
ness within  her  limits,  and  at  the  same  time  pro- 
vides that  in  suits  against  it  for  business  there 
done,  process  shall  be  served  upon  its  agent,  the 
provision  is  to  be  deemed  a  condition  of  the  per- 
mission; and  corporations  that  subsequently  do  busi- 
ness in  the  State  are  to  be  deemed  to  assent  to 
such  condition,  as  fully  as  though  they  had  spe- 
cially authorized  their  agent  to  waive  service  of 
process."  St.  Clair  v.  Cox,  106  U.  S.,  350.  Con- 
tinuing in  that  case,  the  Court  said:  ^<Such  condi- 
tion must  not,  however,  encroach  upon  that  prin- 
ciple  of    natural    justice   which    requires    notice    of    a 
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sait  to  a  party  before  he  can  be  bound  by  it.  It 
muBt  be  reasonable,  and  the  service  provided  should 
be  only  upon  such  agents  as  may  be  properly 
deemed   representatives   of   the   foreign   corporation.'' 

As  illustrating  the  length  to  which  the  Courts 
have  gone  in  subjecting  foreign  corporations  to  ac- 
tions or  demands  which  arise  in  the  State  of  the 
forum,  by  service  of  process  on  some  representative 
within  its  territorial  limits,  the  cases  of  Coleman  Iron 
Works  V.  Mining  Co.y  15  Col.,  433,  Sheckh  v.  Con- 
struction Co.y  61  Mich.,  226,  and  Pope  v.  Terre 
Haute  Car  Mfg.  Co,j  87  N.  Y.,  137,  may  be  referred 
to.  These  cases  carry  the  doctrine  of  representation 
far  beyond  the  case  presented  in  this  record,  and 
much  beyond  what  is  required  of  us  in  order  to 
sustain  the  judgment  here  complained  of.  In  Pope 
V.  Ten^e  Haute  Car  Mfg.  Co.^  stip^raj  the  foreign 
corporation,  in  a  suit  by  a  citizen  of  New  York, 
on  a  demand  growing  out  of  a  transaction  in  that 
State,  was  brought  into  Court  by  service  on  its  pres- 
ident, who  was  passing  through  to  a  seaside  resort, 
and  was  in  no  sense  there  in  his  ofScial  capacity, 
or  upon  any  business  connected  with  his  corporation, 
and  yet  it  was  held  that  this  service  would  sustain 
a  judgment  against  the  corporation.  While  not  feel- 
ing it  necessary  to  agree  to  the  conclusion  reached, 
yet,  the  following  paragraph,  taken  from  the  opinion 
in  that  case,  does  meet  with  our  approval:  ''The 
object  of  all  service  of  process  for  the  commence- 
ment of   a   suit,  or   any   other   legal   proceeding,  is   to 
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give  notice  to  the  party  proceeded  against,  and  any 
service  which  virtually  accomplishes  that  end,  answers 
the  requirements  of  natural  justice  and  fundamental 
law  (Oibbs  V.  Queen  Irhs.  Oo.y  63  N.  Y.,  114); 
and  what  service  shall  be  deemed  sufficient  for  that 
purpose  is  to  be  determined  by  the  legislative  power 
of  the  country  in  which  the  proceeding  is  instituted, 
subject  only  to  the  limitations  that  the  service  must 
be  such  as  may  be  reasonably  expected  to  give  the 
notice  aimed  at."  So,  in  that  case,  the  Supreme 
Court  of  New  York  held  that,  while  the  president 
of  tbis  corporation  was  not  within  the  State  on  the 
business  of  the  corporation,  yet,  as  it  was  his  duty 
to  convey  notice  of  the  commencement  of  the  suit  to 
his  company,  ^<that  he  would  do  so  could  reasonably 
be   presumed  and   expected." 

Mr.  Murfree,  in  his  recent  work  on  Corporations, 
in  Sec.  215,  after  speaking  of  the  great  variety 
among  the  statutory  provisions  for  bringing  foreign 
corporations  into  the  home  forum,,  says:  **The  pur- 
pose of  such  provisions  being  to  insure  the  giving 
of  due  notice  to  the  corporation,  that  idea  is  given 
prominence  in  all  the  decisions  interpreting  them. 
Consequently,  the  general  rule  ...  is  that  if  the 
person  served  sustain  sufficient  character  and  rank  to 
render  it  reasonably  certain  that  the  corporation 
would  be  apprised  of  the  service,  the  requirement 
of  the  statute  is  answered;"  and  it  may  be  added 
that  the  demand  of  natural  justice  will  be  thereby 
satisfied.       Perhaps    no    better    statement   of    the   doc- 
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trine  of  subBtituted  service  can  be  found  than  that 
of  Lord  Chancellor  Cranforth,  in  Hope  v.  /lopey  4 
DeGex,  McN.  &  G.,  p.  328,  which  is  as  follows: 
^^In  cases  where  a  defendant  is  abroad,  the  question 
is,  whether  there  is  any  person  here  who  may  be 
fitly  served,  and  service  upon  whom  may  be  treated 
as  equivalent  to  service  upon  the  absent  person  him- 
self. Now,  this  has  been  allowed  in  a  variety  of 
cases;  for  instance,  where  there  has  been  an  agent 
in  this  country,  managing  all  the  affairs  of  the  de- 
fendant who  is  abroad,  and  regularly  communicating 
with  him  upon  his  affairs,  or  where  he  has  an  agent 
here  specially  managing  the  particular  matter  involved 
in  the  suit.  In  such  cases  the  Court  has  felt  that 
it  might  safely  allow  service  upon  the  agent  to  be 
deemed  good  service  upon  the  person  abroad,  be- 
cause the  inference  is  irresistible  that  service  so 
made  upon  the  agent  is  service  either  on  a  per- 
son impliedly  authorized  to  accept  that  particular 
service,  or  who  certainly  will  communicate  the 
process  so  served  to  the  party  who  is  not  in  this 
country  to  receive  it  himself.  The  object  of  all 
service  is,  of  course,  only  to  give  notice  to  the 
party  on  whom  it  is  made,  so  that  he  may  be  made 
aware  of  and  may  be  able  to.  resist  that  which  is 
sought  against  him;  and  when  that  has  been  sub- 
stantially done,  so  that  the  Court  may  feel  perfectly 
confident  that  service  has  reached  him,  everything 
has   been   done   that   is   required.^' 

It   will   not   be   assumed  by  this  Court  that   in  the 
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Act  of  1887  the  Legislature  intended  to  disregard 
this  principle  of  natural  justice  and  provide  for  the 
service  of  process  upon  fLU  agent  of  a  foreign  cor- 
poration found  within  the  territorial  limits  of  the 
State,  without  regard  to  whether  he  was  here  in  a 
representative  capacity  on  the  business  of  his  prin- 
cipal, but  rather  the  contrary;  and  certainly  this 
corporation  cannot  be  heard  to  complain,  whatever 
others  might  do,  because  the  agent  upon  whom 
service  was  made  in  this  case,  was,  at  the  time,  in 
this  State  as  the  representative  of  the  complainant, 
examining  for  it,  into  the  conditions  under  which 
Spratley's  death  occurred,  and,  finally,  upon  the 
authority  of  his  employer,  submitting  a  proposition 
of  compromise  of  the  claim  now  in  controversy. 
Not  only  had  complainant  transactions  in  this  State 
with  regard  to  the  policies,  before  and  at  the  time 
of  their  delivery,  but  through  its  agent  was  found 
doing  business  in  respect  to  them  at  the  time  of 
the  institution  of  this  suit,  and  it  cannot  be  other- 
wise than  that  this  agent  would  be  reasonably  cer- 
tain to  inform  his  principal  of  the  fact  that  it  had 
been  brought.  Certainly,  in  a  case  where  this  rea- 
sonable presumption  may  be  made,  we  do  not  feel 
constrained  to  overturn  a  beneficent  statute,  upon  the 
suggestion  of  a  mere  possibility  that  it  might,  in 
some  siipposititious  cases,  be  perverted  to  an  un- 
justifiable end.  On  this  point,  we  are  satisfied 
that  the  complainant  was  not  put  to  judgment  with- 
out   due    process    of    law,    and     that    the    statute    in 
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question  is  not  open  to  the  attack  made  on  it.  It 
is  proper  to  add  that  we  have  carefully  examined 
MaoDwell  v.  JR.  R.,  84  Fed.  Rep.,  286;  U.  S.  v. 
Telephone  Co.,  27  Fed.  Rep.,  17;  R.  R.  v.  Pink- 
ney,  149  U.  S.,  194;  In  re  Hohor%t,  150  U.  8., 
653,  relied  on  by  complainant's  counsel,  and  we 
find  nothing  in  them  in  conflict  with  this  conclusion. 
But  it  is  argued  that  the  Act  of  1887  did  not 
apply  to  this  corporation,  because  it  had  filed,  under 
the  requirements  of  Ch.  66  of  the  Acts  of  1875, 
Sec.  12,  an  irrevocable  power  of  attorney  authoriz- 
ing the  Secretary  of  l^te  to  accept  service.  To 
this  it  may  be  said  (1)  that  this  agreement  is  in 
the  teeth  of  complainant's  bill,  in  which  it  alleges 
that  it  was  a  nonresident  of  this  State  and  had  no 
ofiice  or  agent  in  Tennessee,  or  had  not  had  for 
some  years  preceding  the  institution  of  the  suit  on 
the  policies,  thus,  by  implication  at  least,  negativing 
its  present  proposition.  (2)  But,  as  a  mattter  of  law, 
is  the  contention  sound?  The  legislation  on  this  sub- 
ject is  as  follows:  Chapter  23  of  the  Acts  of  1873, 
Sec.  2,  required  foreign  fire  insurance  companies  to 
file  with  the  Treasurer  of  the  State  a  written  instru- 
ment authorizing  any  agent  of  such  company  in  the 
I  State   to   acknowledge  service  of   process;    and  Ch.  66 

'  of   the   Acts  of   1875,    Sec.    12,    required    foreign   life 

insurance  companies   to  file   with   the   Insurance   Com- 
i  missioner  a  power  of  attorney  authorizing   the  Secre- 

tary  of  State   to   accept  service.      Chapter   23  of   the 
Acts  of   1873    was   repealed    by   Ch.    47   of    the   Acts 
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of  1891,  and  Ch.  66  of  the  Acts  of  1875,  as  well 
as  Ch.  47  of  the  Acts  of  1891,  were  repealed  by 
Ch.  160,  Sec.  49,  of  the  Acts  of  1895.  All  these 
repeals   were   express. 

The  suit  brought  by  Mrs.  Lynda  Y.  Spratley  in 
the  Circuit  Court  was  instituted  on  the  fifteenth  day 
of  April,  1896.  Chapter  160  of  the  Acts  of  1896, 
repealing  Ch.  66  of  the  Acts  of  1876,  in  Sec.  9, 
contains  a  provision  requiring  every  foreign  insurance 
company,  fire  or  life,  as  a  prerequisite  to  admission 
into  the  State  for  the  transaction  of  business,  to  con- 
stitute the  Insurance  Commissioner  its  attorney  to 
accept  service.  It  is  not  claimed  that  the  complain- 
ant company  had  acted  in  accordance  with  this  pro- 
vision. 

From  July  1,  1894,  down  to  the  time  the  suit 
in  the  Circuit  Court  was  brought,  complainant  com- 
pany was  doing  a  limited  business  in  Tennessee.  It 
had  a  large  number  of  policies  in  the  State,  from 
which  it  collected  its  premiums  at  stated  periods; 
and  when  a  death  occurred,  it  sent  its  agent  into 
the  State  to  make  the  necessary  investigation  and 
report  upon  the  circumstances  under  which  the  in- 
jured party  died,  as  was  done  in  this  particular  case. 
Ordinarily,  the  rule  is  that  where  civil  proceedings, 
or  jurisdiction  in  civil  cases,  depend  upon  a  statute, 
they  fall  with  the  repeal  of  that  statute.  Endlich 
on  Int.  of  Stats.,  Sec.  479.  Many  illustrations  of 
this  rule  will  be  found  in  the  cases,  among  which 
are   State   v.   Brookam^    22   W.    Va.,    214;    Stephenson 
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V.  Doej  8  Blackf.  (Ind.),  608;  Morgan  v.  Thora^  7 
M.  &  W.,  400;  Bailey  v.  Mason^  4  Minn.,  646; 
Butler  V.  Palmer,  1  Hill  (N.  Y.),  324;  Williams  v. 
Lincoln  County,  36  Me.,  346;  Terry  v.  People,  8 
Mich.,  128;  Lamb  v.  Schatter,  64  Cal.,  319;  Avding 
V.  Levy,  67  Miss.,  68.  But  if  we  concede  that 
this  rule  does  not  apply  in  this  case,  and  that  the 
power  of  attorney  given  by  the  complainant  is  ir- 
revocable and  stands  to-day  as  if  the  Act  of  1876 
still  existed,  yet  it  does  not  follow  that  the  service 
on  Chaffee,  as  agent,  in  the  Circuit  Court,  was  in- 
effectual to  bring  complainant  into  that  Court.  The 
continued  existence  of  the  power  of  attorney  does 
not  preclude  the  complainant  from  being  amenable 
to  the  operation  of  the  Act  of  1887.  The  Secre- 
tary of  State  was  not  the  agent  of  this  corporation, 
save  in  the  most  restricted  sense,  and  he  was  located 
at  the  capital  of  the  State,  where  the  discharge  of 
his  official  duties  properly  placed  him.  We  may 
concede  that  Mrs.  Spratley  might  have  called  upon 
him  to  aocept  service  of  her  process,  but  instituting 
her  suit  as  she  did,  at  her  own  home,  in  a  remote 
part  of  the  State,  where  there  was  no  resident  agent 
of  complainant,  but  finding  one  there  temporarily, 
whose  agency  embraced  the  very  subject  of  her  con- 
troversy, she  had  a  case  within  the  purview,  and 
she  was  entitled  to  avail  herself,  of  the  Act  of  1887. 
As  this  Court  said,  in  Telephone  Co,  v.  Tanner 
Hupra,  this  Act  was  not  one  of  <<  limitation,  but  of 
enlargement,''    and    we    are   unable    to   discover    why 
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it  should  not  be  operative  against  complainant,  while 
at  the  same  time  its  power  of  attorney  remains 
irrevocable. 

But  we  cannot  accede  to  the  proposition  that,  by 
complying  with  the  Act  of  1875,  by  the  execution 
of  its  power  of  attorney  to  the  Secretary  of 
State,  that  complainant  thereby  made  a  contract  with 
the  State  of  Tennessee,  which  is  protected  by  the 
contract  provision  of  the  Constitution  of  the  United 
States,  and  that  no  subsequent  legislation  can  make 
this  corporation  amenable  to  action  in  the  Courts  of 
the  State  by  service  of  process  on  any  other  agent. 
We  are  unable  to  discover  any  element  of  a  con- 
tract which  precluded  the  State  thereafter  from  adopt- 
ing legislation  which  contemplated  bringing  this  cor- 
poration into  our  Courts  by  service  on  such  other 
agents  as  reasonably  represented  it  and  were  found 
carrying  on  its  business  within  our  territorial  limits. 
If  the  argument  of  complainant's  counsel  on  this 
point  is  sound,  then,  if  the  office  of  Secretary  of 
State  should  be  abolished,  this  result  being  the  act 
of  the  State,  for  which  complainant  would  in  nowise 
be  responsible,  then  our  citizens  could  obtain  no  re- 
dress for  their  grievances  sustained  at  the  hand  of 
this  company,  in  their  domestic  Courts,  even  if  there 
was  an  agent  with  full  power  of  representation  re- 
siding in  each  county  of  the  State.  A  position  from 
which  such  a  conclusion  may  be  deduced,  we  think 
necessarily   unsound. 

We    deem    the    Act    of    1876,   in    this    regard,    as 
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simply  imposing  a  condition  for  the  State's  permis- 
sion to  a  foreign  life  insurance  company  to  come 
within  its  borders,  and  transact  business  with  its 
citizens,  and  there  was  nothing  in  it,  or  in  the  ac- 
ceptance of  its  terms  by  the  complainant,  precluding 
the  Legislature  from  thereafter  making  other  pro- 
vision by  which,  through  service  upon  other  agents, 
either  permanently  residing,  or  temporarily  found 
here,  this  corporation  might  be  made  to  answer  in 
our   Courts  for  breach  of  its   contracts  made   here. 

The  decree  of  the  Chancellor  is  reversed,  and  a 
decree  will  be  entered  against  complainant  and  the 
surety  on  its  injunction  bond  for  the  amount  of  the 
judgment  of  the  Circuit  Court  and  interest  upon 
it  and  all   cost   of  the   two   Courts. 

15P— 22 
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Ryan   v.  Monaghan. 

{Jackson.      April  3,.  1897.) 

1.  Wills.     Conti7i{/e7it  remaindijeT. 

A  devise  to  A  for  life,  then  to  the  "heirs"  of  B,  creates  a  con- 
tingent  remainder  in  favor  of  B's'** heirs, "which fails  if  B was 
living,  and  therefore  without  heirs  when  the  supporting  life 
estate  terminated.     {^Po%ty  pp.  339-341.) 

2.  Same.     Iiiherttance  passes  to  heirs. 

The  inheritance,  if  not  disposed  of  by  the  will,  passes  by  opera- 
tion of  law  to  the  heir,  pending  the  determination  of  a  con- 
tingency upon  which  a  future  estate  is  made  to  depend.  (Postt 
p.  341.) 

Cases  cited  and  approved!  Clopton  u.  Clopton,  2  Heis.,  31;  Bigley 
V.  Watson,  98  Tenn.,  353. 

3.  Same.     Executory  devise. 

Under  a  devise  to  testator's  wife  for  life,  then  to  the  "heirs  "  of 
his  son,  and  then,  if  the  son  should  "die  without  issue  and  un- 
married, "  to  testator's  three  brothers  and  a  sister,  the  latter 
cannot  take  by  contingent  remainder,  but  do  take  by  executory 
devise,  and  can  maintain  suit  against  the  son  after  the  first 
two  estates  have  ended  or  failed,  to  have  their  interests  declared 
and  determined.     (Post,  PP-  341-343. ) 


FROM     SHELBY, 


Appeal     from     the     Chancery     Court     of     Shelby 
County.      Hon.    Sterling   Pierson,    Ch. 
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Hbnrt   Craft   for   Ryan. 

Casey  Young  and  Malone  &  Malone  for  Mon- 
aghan. 

Beard,  J.  James  Monaghan  died  leaving  a  will, 
which  was  duly  probated.  The  seventh  and  eighth 
clauses   of   this    will    are   as   follows: 

"Article  7.  To  my  beloved  wife,  Margaret,  I 
give,  during  her  natural  life,  all  other  real  and 
personal  property  I  may  die  seized  and  possessed 
of,  to  be  used  by  her  for  her  own  separate  use 
and  benefit,  without  being  controlled  or  interfered 
with  under  any  circumstances  by  anyone,  except 
that  she  may  pay  fifty  dollars  each  month  to  my 
son,  James  P.,  for  his  maintenance,  provided  it 
does  not  exceed  one-third  of  the  income  of  the 
estate. 

'* Article  8.  At  the  death  of  my  wife,  I  direct, 
will,  and  bequeath  to  the  heirs  of  my  son,  James 
P.  Monaghan,  all  of  the  real  estate  which  I  die 
seized  and  possessed  of,  to  be  for  their  use  and 
benefit,  under  the  direction  of  the  Probate  Court  of 
Shelby  County,  Tennessee;  provided,  however,  in  the 
event  my  son,  James  P.  Monaghan,  shall  die  with- 
out issue  and  unmarried,  then,  and  in  that  event, 
all  of  said  real  estate  I  die  possessed  of,  except 
the  property  described,  No.  23  Alabama  Street,  shall 
be  owned,  and  is  hereby  given  to,  my  three 
brothers  and  one  sister,  share  and  share  alike,  di- 
vided equally  among  them  or  their  heirs.     The  realty 
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I  now  possess  consists  of  three  hundred  and  fifteen 
feet  on  the  west  side  of  Alabama  Street,  extending 
back  to  the  bayou;  a  house  and  lot  on  the  south 
side  of  Robeson  Street;  three  acres  on  Breedlove 
Avenue,  outside  of  the  city  of  Memphis,  and  an  ir- 
regular piece  of  land  on  Winchester  Street,  in  Mem- 
phis." 

The  testator  left  surviving  him,  his  wife,  Mar- 
garet, and  James  P.  Monaghan,  his  only  child  and 
heir  at  law,  who  was,  at  the  death  of  testator,  and 
continues  to  be,  an  unmarried  man.  The  life  tenant 
having  subsequently  died,  this  bill  was  filed  by  the 
brothers  and  the  sister  of  the  testator,  asking  pri- 
marily for  a  construction  of  the  eighth  clause  of 
the  will,  and  alleging  that,  upon  a  proper  interpre- 
tation of  it,  James  P.  Monaghan,  the  son,  is  with- 
out interest  in  the  property  covered  by  this  clause, 
and,  that  as  the  life  estate  had  fallen  in,  they  were 
entitled  to  be  let  into  its  possession  and  enjoyment 
as   owners  in   fee. 

There  is  no  doubt  of  the  intention  of  the  tes- 
tator, as  it  is  expressed  in  clause  or  article  7  of 
the  will.  He  intended  that  his  wife,  Margaret, 
should  take  a  life  estate  in  all  his  real  and  personal 
property,  save  the  lot  named  in  his  eighth  clause 
as  No.  23  Alabama  Street,  which  he  had  disposed 
of  in  an  earlier  article  of  his  will.  For  some  rea- 
son, undisclosed  in  the  record,  the  father  made  no 
provision  for  his  son  taking  an  interest  in  his  realty. 
He  did   not   disinherit   him,    but    he   simply   failed    to 
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provide  for  him  so  far  as  his  real  estate  was  con- 
cerned. While  omitting  to  make  provision  for  him 
in  this  respect,  he  did  not  disregard  his  heirs,  but 
devised  to  them,  on  the  falling  in  of  the  life  estate, 
all  of  the  realty  which,  by  the  preceding  article, 
had  been  given  to  the  wife  for  the  term  of  her 
natural  life.  This  estate,  thus  devised  to  the  ''heirs 
of"  the  son,  was  a  contingent  remainder,  and  as 
this  son  was  then  alive,  and  as  fierno  est  hcBrea  vi- 
t^entisj  this  remainder  estate,  not  being  able  to  take 
effect  on  the  termination  of  the  particular  or  sup- 
poiiing  estate,  fell  to  the  ground.  In  the  meantime, 
where  rests  the  inheritance  of  this  property!  In 
whom  is  it  lodged?  It  is  evident  that  it  is  not  in 
these  complainants,  for  their  interest,  if  any  they 
have,  rests  on  the  contingency  of  James  P.  Mon- 
aghan  dying  ''without  issue  and  unmarried."  This 
contingency  may  never  happen.  He  may  marry  and 
then  die,  leaving  issue;  if  so,  these  complainants  will 
be  disappointed  of  all  interest  under  this  clause.  By 
accident  or  design  the  testator  failed  to  dispose  of 
the  inheritance,  and,  by  operation  of  law,  it  passed 
to  his  son  and  only  heir,  James  P.  Monaghan. 
Clapton  V.  Cloptouy  2  Heis.,  31;  Bigley  v.  Watsorij 
(98   Tenn.),    39   S.    W.    Rep.,    626. 

The  next  question  is,  does  this  inheritance  exist 
in  the  son  absolutely,  or  is  it  in  the  nature  of  a 
fee  determinable  on  his  dying  "without  issue  and 
unmarried?"  This  depends  upon  whether,  under  the 
clause    in    question,    the    complainants    are    contingent 
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remaindermen  or  executory  devisees.  If  the  former, 
then,  as  there  is  no  particular  estate  to  support  their 
remainder  estate,  it  must  fail;  if,  however,  the  in- 
terest is  that  of  executory  devisees,  as  such  an  in- 
terest may  be  created  to  come  into  existence  i7i  fu- 
turo,  and  does  not  need  the  aid  of  a  supporting 
estate,  then  it  can  be 'saved  to  them.  We  think  it 
clearly   is   the   latter. 

*^An  executory  devise,"  says  Mr.  Jarman,  "is  a 
limitation  by  will  of  a  future  estate  or  interest  in 
land  which  cannot,  consistently  with  the  rules  of  law, 
take  effect  as  a  remainder,  for  it  is  well  settled 
(and,  indeed,  has  been  remarked  as  a  rule  without 
an  exception)  that  where  a  devise  is  capable,  accord- 
ing to  the  state  of  the  objects  at  the  death  of  the 
testator,  of  taking  effect  as  a  remainder,  it  shall 
not  be  construed  to  be  an  executory  devise.  .  .  . 
A  remainder  may  be  described  to  be  an  estate  which 
is  so  limited  as  to  be  immediately  expectant  on  the 
natural  determination  of  a  particular  estate  of  free- 
hold, limited  by  the  same  instrument.  It  follows 
that  every  devise  of  a  future  interest  which  is  not 
pieceded  by  an  estate  of  freehold  created  by  the 
same  will,  ...  or  which,  being  so  preceded,  is 
limited  to  take  effect  before  or  after,  and  not  at, 
the  expiration  of  such  prior  estate  of  freehold,  is 
an     executory    devise."       2    Jarman     on    Wills,    483. 

The  complainants,  and  those  of  the  defendants 
who  are  the  children  and  heirs  of  a  dead  brother 
of    the    testator,    have   an   interest    falling   within    the 
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definition  of  an  executory  devise  as  given  by  Mr. 
Jarman.  To  this  extent,  and  alone  for  the  purpose 
of  determining  this  interest,  was  this  bill  maintain- 
able. In  all  other  respects  the  Chancellor  was  right 
in  his  decree  of  dismissal.  The  costs  of  this  Court 
and   the  Court   below  will   be   borne  by  complainants. 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COORT  OF  TENNESSEE 


FOR  THE 


EASTERN  DIVISION. 


KNOXVILLE,    SEPTEMBER  TERM,   1897. 


*New  Yobk,  etc.,  B.  &  L.  Association  v.  Cannon. 
{Knoxville.     September    18,    1897.) 

1.  CoBPOBATioNs.    Mortgo/ge  to  foreigfn^  not  eiiforceablej  when. 

A  mortg'ag'e  on  real  property,  executed  in  this  state  to  a  foreign 
buildingf  and  loan  association  which  had  not  complied  with  the 
existing  statutes  prescribing  the  conditions  upon  which  foreign 
corporations  might  do  business  in  the  State,  is  illegal,  and  will 
not  be  enforced  by  the  Courts  of  this  State  at  the  suit  of  the 
mortgagee,  although  the  mortgagor,  as  a  member  of  such  as- 
sociation, had  acquired  a  vested  right  to  the  loan,  and  the  asso- 
ciation had  assumed  an  absolute  obligation  to  make  the  loan 

*The  authorities  as  to  the  recognition  or  exclusion  of  foreign  corporations  are 
compiled  in  a  note  to  Gone  Export  A  Com.  Co.  v.  Pool  (S.  C.),24  L.  R.  A..  280i— 

RSPOBTIB. 
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before  the  statutes  imposing*  conditions  upon  foreign  corpora- 
tions had  gone  into  effect.     {PosU  PP-  345-348.) 

Cases  cited  and  approved:  Cary  Lombard  Lumber  Co.  v.  Thomas, 
92  Tenn.,  589;  Milan  Milling  Co.  v,  Gorten,  93  Tenn.,  597. 

2.  Cloud  on  Title.    Removal  of  invalid  mortgage. 

Equity  will  not  remove  as  a  cloud  on  title,  a  mortgage  which  is 
invalid  because  the  corporation  had  not  before  its  execution 
complied  with  the  statutes  prescribing  the  conditions  upon 
which  foreign  corporations  may  do  business  within  the  State , 
unless  the  complainant  will  do  equity  by  returning  at  least  the 
amount  of  theloaji;  but  payment  of  unjust  dues  and  fines  will 
not  be  required,  and  even  interest  will  be  remitted  where  the 
facts  warrant  it.     {Post,  pp.  348-351.) 

Cases  cited  and  approved:  Sporer  v.  Eifler,  1  Heis.,  636;  Bang  v 
Windmill  Co.,  96  Tenn.,  367. 


FROM     SULLIVAN. 


Appeal  from  Chancery  Court  of  Sullivan  County. 
Hugh   G.    Kyle,    CSi. 

C.    R.    Vance   for   Building   &   Loan   Association. 

C.    J.    St.    John  for  Cannon. 

Wilkes,  J.  This  is  a  bill  filed  by  the  building 
and  loan  association  to  foreclose  a  mortgage  executed 
on  June  20,  1891,  conveying  the  lands  of  Geo.  P. 
Cannon.  Subsequently  to  the  execution  of  the  mort- 
gage, and  on  November  2,  1-891,  Cannon  sold  and 
transferred  the  same  land  to  Fugate,  and  took  three 
notes  therefor  for  $466.66,  two  of  which  went  into 
the   hands   of   the   National    Bank   of   Bristol,    and  are 
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held  by  it  as  collateral  for  a  debt  due  it  from 
Cannon.  Cannon  afterward  died,  pending  this  liti- 
•  gation,  and  Peters  was  appointed  administrator  ad 
litem  upon  his  estate.  He  was  made  a  party  to 
the  proceeding  and  allowed  to  file  a  cross  bill.  In 
this  cross  bill,  the  administrator  insisted  upon  the 
invalidity  and  illegality  of  the.  mortgage  to  the 
building  and  loan  association,  and  upon  the  validity 
of  the  sale  to  Fugate.  He  prayed  for  an  attach- 
ment of  the  property,  the  appointment  of  a  receiver 
to  collect  the  rents,  for  a  decree  against  Fugate  for 
the  unpaid  purchase  money,  that  the  cloud  caused 
by  the  mortgage  to  the  association  be  removed,  and 
a   sale   of   the   land   be   had   to   satisfy   the   lien. 

The  Chancellor  refused  any  relief  on  the  original 
bill  and  dismissed  it,  but  granted  the  prayer  of  the 
cross  bill,  and  the  association  appealed.  The  Court 
of  Chancery  Appeals  has  considered  the  case,  and 
found  that  the  building  and  loan  association,  at  the 
time  it  made  the  loan  to  Cannon  and  took  the 
mortgage  from  him,  was  doing  business  in  the  State 
of  Tennessee  without  complying  with  the  Acts  of 
the  General  Assembly  prescribing  the  terms  upon 
which  foreign  corporations  might  do  business  in  the 
State,  and  that  when  the  notes  and  mortgage  were 
executed  it  was  conducting  its  business,  in  the  sense 
of  said  Acts,  in  contravention  of  their  inhibition,  and 
the  association  was  not,  therefore,  entitled  to  enforce 
its  contract  or  foreclose  the  mortgage,  and  in  all 
respects   affirmed   the   Chancellor's   decree. 
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The  building  and  loan  association  has  appealed  to 
this  Court,  but  has  filed  no  assignment  of  errors  to 
the  holding  of  the  Court  of  Chancery  Appeals,  nor 
any  brief  pointing  out  specific  errors  in  its  decree, 
as  is  the  proper  practice.  We  have,  however,  con- 
sidered the  case  upon  its  merits,  under  the  assign- 
ments and  briefs  filed  in  the  Court  of  Chancery 
Appeals. 

The  first  question  of  real  controversy  in  •  the  case 
is  whether  the  loan  made,  and  mortgage,  taken  in 
this  case  by  the  building  and  loan  association,  were, 
at   the   time   when   made,    in   contravention   of   law. 

The  Court  of  Chancery  Apf)eals  find  that  Cannon 
l>ecame  a  stockholder  and  applied  for  his  loan  be- 
fore the  Acts  in  question  were  passed,  but  that  the 
loan  was  made  and  mortgage  executed,  in  the  ordi* 
nary  and  regular  course  of  the  association's  business, 
long  after  their  passage,  and  without  a  compliance 
with  them,  though  the  association  had  full  knowl- 
edge  of   them. 

It  is  argued  that  Cannon,  having  become  a  stock- 
holder in  the  association  before  the  Acts  were  passed, 
with  a  view  to  becoming  a  borrower  and  for  that 
purpose,  and  having  made  his  application  for  a  loan 
likewise  before  the  Acts  passed,  acquired  a  vested 
right  to  the  consummation  of  the  loan,  and  the  as- 
sociation became  legally  obligated  to  complete  it,  and 
it  was  also  unfinished  business  which  the  association 
had  a  right,  and  which  was  its  duty,  to  finish,  not- 
withstanding   the    Acts    of    the    Legislature.       If    we 
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were  to  grant  that  the  borrower  had  a  vested  right 
to  the  loan,  and  the  association  had  a  legal  obliga- 
tion to  consummate  it,  still,  it  must  follow  that  the 
contract  could  be  entered  into,  and  the  loan  and 
mortgage  made,  only  in  compliance  with  the  law. 
There  was  nothing  to  prevent  the  association  from 
complying  with  the  statutes,  and  thus  placing  itself 
in  the  attitude  where  it  could  legally  make  the  loan 
and  take  the  mortgage  if  it  were  under  obligation 
to   do   so,    as   it   claims. 

We  think  it  cannot  be  considered  that  the  asso- 
ciation and  Cannon  were  winding  up  an  old  transac- 
tion and  unfinished  business,  but  the  association,  as 
found  by  the  Court  of  Chancery  Appeals,  was  enter- 
ing into  new  contracts,  and,  through  a  local  board, 
doing  business  in  the  sense  prohibited  by  the  statute, 
with  full  knowledge  of  it  and  in  defiance  of  its 
prohibition.  Under  this  finding  of  facts,  the  Court 
of  Chancery  Appeals  was  correct  in  holding  that  the 
contract  was  illegal,  and  could  not  be  enforced  by 
the  Court,  and  in  refusing  to  foreclose  the  mort- 
gage of  the  building  and  loan  association.  Carey 
Lombard  Lumher  Co.  v.  Thomas^  8  Pickle,  589;  Jfi- 
lan   Milling    Co,  v.    Gorten^    9   Pickle,    597. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
afilirmed   as   to   this   feature. 

A  question  remains,  however,  whether  the  complain- 
ant in  the  cross  bill,  to  wit,  Peters,  administrator  of 
Cannon,  is  entitled  to  the  relief  which  has  been 
granted   to   him   by   the   Court   of    Chancery   Appeals. 
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We  have  already  held  that  he  and  the  heirs  of 
Cannon  can  successfully  defend  against  the  collection 
of  the  note  and  the  enforcement  of  the  mortgage  of 
the  building  and  loan  association,  upon  the  ground 
that  the  association  is  seeking  to  enforce  an  illegal 
contract.  But,  in  his  cross  bill,  the  administrator 
seeks  not  only  to  defend  to  this  extent,  but  further, 
to  have  the  cloud  upon  the  title  to  the  land  caused 
by  the  mortgage  removed,  and  to  have  the  land 
sold  to  enforce  the  lien  against  purchaser  Fugate 
for  the  purchase  money  on  the  sale  to  him.  This 
is  affirmative  relief  asked  as  against  the  building 
and  loan  association,  to  wit,  the  cancellation  of  its 
mortgage  and  removing  it  from  the  land  as  a  cloud 
upon  the  title.  It  also  seeks  affirmative  relief 
against  Fugate  to  the  extent  of  a  collection  of  the 
notes  given  by  him  by  a  sale  of  the  land  therefor. 
This  sale  would,  perhaps,  be  unavailing,  and  cer- 
tainly embarrassed,  unless  the  cloud  created  by  the 
mortgage  is  first  removed.  We  are  of  opinion  that 
this  can  only  be  had  upon  equitable  terms.  The 
Court  may  refuse  to  foreclose  the  mortgage,  because 
it  is  illegal;  but,  in  doing  so,  it  would  simply  re- 
fuse to  give  the  building  and  loan  association  any 
relief,  would  dismiss  its  bill  and  leave  the  pailies 
in  statu  quo.  But  when  it  is  asked  to  grant  the 
further  relief  of  setting  aside  the  mortgage  because 
of  its  illegality,  equity  requires  that  it  be  done  upon 
such   terms  as   may   be  just  and   proper. 

The    principle    is    that    a    Court    of    Equity    will 
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shield  a  defendant  against  the  enforcement  of  an 
illegal  contract  and  leave  hina  in  static  f/ito,  but  it 
will  not  grant  the  defendant  active,  aggressive  aid 
to  set  aside  and  cancel  such  contract  except  upon 
condition  that  he  do  equity.  In  this  case,  Cannon 
received  from  the  building  and  loan  association 
$1,200,  which  he  got  the  benefit  of.  He  has  paid 
back,  of  this  amount,  to  the  association  $224. 40. 
Neither  he  nor  the  bank  nor  his  administrator  for 
him  can  require  the  notes  and  mortgage  to  the 
association  to  be  canceled,  except  they  pay  back  the 
amount  he  has  actually  received.  We  require  no 
interest  upon  this  sum,  because  of  the  peculiar  facte 
of  this  case,  and  because  the  demands  of  the  asso- 
ciation, under  the  facts,  as  to  dues  and  fines  were 
unjust,  and  it  was  only  upon  such  terms  that  Can- 
non could  cancel  his  debt,  and  relieve  his  land. 
This  holding  is  in  accord  with  the  principles  laid 
down  in  Story's  Eq.  Juris.,  Sec.  301;  Sparer  v. 
Eifler^  1  Heis.,  636;  Bang  v.  The  Windmill  Co,^ 
12   Pickle,    367. 

Ijet  a  decree  be  entered  reversing  and  modifying 
the  decree  of  the  Court  of  Chancery  Appeals,  to  the 
extent  that  the  bill  of  complainant  building  and  loan 
association  is  dismissed,  and  the  association  is  taxed 
with  all  the  costs  of  this  Court  and  the  Court  below. 

H.  G.  Peters,  administrator  of  Cannon,  could 
have  had  the  relief  prayed  in  his  cross  bill  against 
the  building  and  loan  association  if  he  had  repaid, 
or    tendered   to,    the   association    the   sum    of   $975.60. 


SEPTEMBER  TERM,  1897.  351 

New  York,  etc.,  B.  &  L.  Association  v.  Cannon. 

The  Clerk  of  said  Court  will  proceed  to  sell  said 
land,  unless  the  purchaser,  Fugate,  shall,  within  sixty 
days,  pay  the  purchase  money  notes  and  interest. 
The  said  sale  to  be  on  a  credit  of  six  and  twelve 
months,  with  security,  and  free  from  any  right  of 
redemption,  and  he  will  pay  out  of  the  net  proceeds, 
after  retaining  expenses  of  sale,  the  said  sum  of 
$97.5.60  to  the  building  and  loan  association,  with 
interest  from  date,  and  the  balance  he  will  pay  to  the 
Bristol  National  Bank  to  the  extent  of  its  claim  on 
the  purchase  money  notes  held  as  collateral,  and  the 
remainder   he   will   pay   to   said   administrator,    Peters. 
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Wilcox  v.   Blackwell. 

{Knoxville,      September    18,    1897.) 

1.  EviDENCB.    RecUala  of  deed. 

The  recital  in  a  deed  purporting  to  convey  three  undivided 
interests  in  a  tract  of  land,  that  the  grantor  had  purchased 
two  of  such  interests  through  regular  conveyances  from  the 
owners  thereof,  is  insufficient,  in  the  absence  of  the  convey- 
ances referred  to,  to  establish  the  fact  that  the  owners  of  such 
interests  had  conveyed  the  same  as  recited.    (Po«t,  pp.  353, 354.) 

2.  Cloud  on  Title.    Removal  of. 

The  complainant  in  a  suit  to  remove  cloud  from  title  must  aver 
and  prove  title  in  himself,  to  the  exclusion  of  title  in  all  others, 
whether  parties  or  not  to  the  suit.     (Post,  pp.  354, 355,) 

Case  cited  and  approvcfd:  King  v.  Coleman,  98  Tenn.,  561. 


FROM    CARTER. 


Appeal    from    Chancery   Court    of    Carter    County. 
John  P.    Smith,   Ch. 

Tipton  &  Simerly  and  Smith  &  Edens  for  Wilcox. 

H.    M.    FoLSOM    and     Kirkpatrick,    Williams    & 
Bowman  for   Blackwell. 

Caldwell,   J.      In  the    year    1838,    A.    W.    Tay- 
lor  and   C.    M.    Gourley,    as    equal    tenants    in    com- 
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mon,  entered  5,000  acres  of  land  situated  in  Carr 
ter  County,  and  in  1849  they  obtained  a  grant 
thereto  from  the  State.  Half  a  century  later, 
other  persons  entered  and  obtained  grants  to  400 
acres  of  the  same  land.  Taylor  and  Gourley  died, 
still  owning  their  respective  original  and  undivided 
interests  in  the  5,000  acres;  and  in  January,  1891, 
the  heirs  and  devisees  of  Taylor,  as  owners  of  his 
share,  and  C.  N.  Wilcox,  who  claimed  to  have  pur- 
chased the  moiety  of  Gourley' s  heirs,  filed  this  bill, 
jointly,  to  restrain  waste  by  W.  P.  Blackwell,  who 
was  in  possession  of  the  400  acres  under  claim  of 
ownership  through  the  junior  entries  and  grants  and 
certain  mesne  conveyances,  and  to  remove  his  claim 
as  a  cloud  upon  the  title  of  the  complainants.  The 
Chancellor  granted  the  full  relief  sought;  and  the 
Court  of  Chancery  Appeals  affirmed  his  decree  as  to 
the  half  interest  of  Taylor,  but  adjudged  that  Wil- 
cox had  shown  title  to  only  three-sevenths  of  the 
Gourley  moiety,  and,  therefore,  gave  him  relief  to 
that  extent  alone.  Wilcox  has  appealed,  and  as- 
signed error  against  that  part  of  the  latter  decree 
that  limited  his  relief  to  three-sevenths  of  Gourley's 
moiety.  The  limitation  was  rightfully  made.  The 
burden  was  upon  Wilcox  to  establish  his  title,  and 
his  relief  could  not  go  beyond  his  title.  Gourley 
had  seven  children,  to  whom,  as  equal  tenants  in 
common,    his   moiety   descended. 

Wilcox   alleged    in    the   bill   that    he    had   acquired 
the   interests   of   all   the   children,   but   he   proved   title 

15  P— 23 
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U>  only  three  of  the  undivided  shares,  hence,  it  was 
right  to  limit  his  relief  to  three-sevenths  of  the 
Gourley  moiety.  He  exhij^ited  separate  deeds  of  con- 
veyance from  three  of  the  Gourley  heirs,  two  con- 
veying one  share  each,  and  one  purporting  to  convey 
three  shares — that  of  the  conveyor  himself,  and  two 
others  that  the  deed  recited  he  had  previously  pur- 
chased through  regular  conveyances  from  two  of  his 
brothers.  This  important  recital,  however,  was  not 
verified  by  the  production  of  conveyances  from  those 
brothers,  as  should  have  been  done  to  show  that 
they  had  in  fact  parted  with  their  title  as  claimed, 
consequently,  the  deed  to  Wilcox  must  be  held,  upon 
this  record  and  in  the  absence  of  such  confirmation, 
to  have  passed  the  title  to  the  original  share  of  the 
grantor  only.  As  to  the  other  two  shares,  attempted 
to  be  conveyed  to  Wilcox  by  this  instrument,  one 
link  in  his  chain  of  title  is  missing,  and,  because  of 
that  fact,  his  suit  must  fail  as  to  those  two  shares. 
His  assertion  of  title  to  two  other  shares  rests  upon 
certain  judicial  proceedings  which  the  Court  of  Chan- 
cery Appeals  prof)erly  held  to  be  fatally  defective. 
Thus,  it  appears  that  Wilcox  has  established  his 
title  to  only  three  shares  of  the  Gourley  moiety — one 
under  each  of  the  three  deeds  from  three  of  the 
Gourley  heirs.  He  has  shown  no  title  in  himself 
to  the  other  four  shares,  and,  for  that  reason,  he 
can   have   no   relief  in   this  proceeding  as  to   them. 

No    matter    how    unjust    the   claim,    and    how   im- 
perfect   the  title    of    Blackwell    may    be   asserted   and 
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shown  to  be,  such  a  bill  as  th!s  can  be  maintained 
by  those  persons  only  who  are  shown  to  possess  a 
pei'fect  title.  None  but  the  owners  of  the  title,  the 
thing  obscured  by  the  wrongful  claim  of  another, 
can  successfully  sue  to  remove  that  claim  as  a  cloud 
upon  that  title,  or  to  eject  the  wrongful  claimant. 
KiTiff  V.  Coleman,  98  Tenn.  (S.  C,  40  S.  W.  Rep., 
1084),    and   citations. 

Having  established  his  title  to  only  three  shares, 
Wilcox  can  have  relief  as  to  only  three  shares. 
His  relief   must   be  limited   by  his   title. 

Joint  relief  as  to  the  whole  of  the  Gourley 
moiety  cannot  be  granted  to  Wilcox  and  the  four 
Gourley  heirs,  to  whose  shares  he  has  failed  to 
show  title  in  himself,  because  those  heirs  are  not 
before  the  Court  and  the  suit  was  not  brought  for 
their  benefit.  Relief  to  those  persons,  or  in  their 
behalf,  would  be  foreign  to  the  pleadings,  and  ab- 
solutely antagonistic  to  the  frame  and  purpose  of 
the  bill.  Wilcox  alleged,  unconditionally,  that  he 
was  the  sole  owner  of  the  Gourley  moiety,  and 
sought  relief  for  himself  exclusively.  Relief  to 
others,  or  for  their  benefit,  can  never  be  allowed 
in   such  a   case. 

Decrees  in  equity  are  based  upon  .the  pleadings 
and  the  proof  together — not  upon  the  one  or  the 
other  alone — and  for  the  greater  reason  are  they 
not  allowed  upon  the  one  contrary  to  and  in  con- 
flict  with   the  other. 

Ajffirmed. 
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Rogers  v.   Tindall. 

(KnooDville.     September   29,    1897.) 

1.  Redemption  of  Land.     Advancing  bid. 

A  judgment  creditor  who  has  bid  off  his  debtor's  land  at  execu- 
tion sale,  must  advance  his  bid,  if  he  desires  to  advance  it  at 
all,  within  twenty  days  after  the  sale,  and  an  advance  made 
after  the  expiration  of  the  twenty  days  allowed  by  statute  is 
void.     {Po8t,  pp.  357^362.) 

Code  construed:  U  3811-3819  (S.);  32  3947-3955  (M.  &  V.);  {}  3134- 
3133  (T.  &  S.). 

3.  Tender.    Not  required,  when. 

No  tender  of  the  amount  necessary  to  redeem  from  an  execution 
sale  is  required  where  the  debtor's  rig-ht  to  redeem  is  denied 
absolutely.     {Post,  p.  363.) 

3.  Same.    Bringing  money  into  Court. 

The  failure  of  the  complainant  in  a  bill  to  redeem  to  bring  the 
amount  necessary  for  redemption  into  court  is  matter  for  de- 
murrer, and  waived  if  not  taken  advantage  of  by  demurrer. 
(Post,  p.  363.) 


FROM    CAMPBELL. 


Appeal  from    Chancery  Court  of  Campbell  County. 
H.  B.  Lindsay,   Ch. 

S.  I.  Rogers  for   Rogers. 

Washburn,    Pickle    &    Turner  and  J.    E.  John 
STON  for  Tindall. 
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Snodgrass,  C.  J.  In  Jane,  1886,  Tindall  recov- 
ered a  decree  against  Rogers  for  $286  and  costs, 
and  for  sale  of  land  to  satisfy  it.  The  land  was 
sold,  and  Tindall  bought  it,  at  the  price  of  $140. 
Biddings  were  opened,  and  Tindall  raised  his  bid  to 
$210,  at  which  price  he  became  the  purchaser.  The 
decree  confirming  this  sale  was  entered  May  4, 
1887.  In  March  following,  Tindall  advanced  his 
bid,  crediting  his  decree  with  $69.  Rogers  offered 
to  redeem  in  September,  1888,  and  tendered  an 
amobnt  sufficient  to  pay  the  original  purchase  price, 
$210,  and  interest.  This  tender  was  refused  by 
Tindall  upon  two  grounds:  First,  that  the  land  was 
not  redeemable,  and,  second,  that  the  tender  did 
not  include  the  $69,  advanced  some  months  after  the 
original   purchase,    with   its   interest. 

The  bill  in  the  case  before  us  was  filed  to  en- 
force redemption.  It  made  other  questions,  but  they 
need  not  be  noticed.  The  Chancellor  dismissed  the 
bill,  and  the  Court  of  Chancery  Appeals  affirmed 
the  decree.  Complainant  appealed,  and  assigned 
errors.  The  point  made  by  complainant,  in  objec- 
tion to  decree  of  the  Court  below,  before  the  Court 
of  Chancery  Appeals,  and  the  disposition  of  it  by 
that  Court,  is  thus  stated  in  its  opinion:  <^Mr. 
Rogers  insists  that,  inasmuch  as  the  advance  bid 
was  not  made  within  twenty  days,  the  judgment 
creditor  could  not  subsequently  advance  his  bid. 
Code,  §  2132  (M.  &  V.,  §  2965;  Shann.,  §  3918.) 
We   do   not   think   this   statute   bears   the   construction 
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insisted  upon.  This  precise  point  was  ruled  in  the  case 
of  Holmes  v.  Jarrett^  Moon  ds  Co.^  7  Heis.,  506.  It 
is  there  said  that  the  only  right  which  the  purchasing 
creditor  loses  by  failing  to  advance  his  bid  within 
twenty  days  is  the  special  preference  which  the 
statute  gives  during  that  time,  but  that  afterwards 
he  has  the  same  rights  as  other  juilgment  creditors/^ 

The  quotation  from  the  7  Heiskell  case  is  accu- 
rate^ but  the  point'  there  in  judgment  was  whether 
one  purchasing  creditor,  from  whom  the  land  had 
been  redeemed  by  another,  could  himself  again'  re- 
deem from  the  latter.  It  was  held,  and  properly, 
that  he  could,  and  that  he  had  not  lost  such  right 
and,  the  Court  added,  no  other,  except  the  special 
preference  to  advance  his  bid  within  twenty  days, 
but  that  he  still  had  the  same  rights,  as  other  judg- 
ment creditors.  Before  this  case  can  be  assumed  even 
to  say,  much  less  to  decide,  that  he  had  a  right  at 
all  to  advance  his  bid  a  second  time,  or  after  the 
expiration  of  twenty  days,  before  redemption  by 
another,  it  must  be  taken  for  granted  that  he  was 
given  such  right  by  statute,  and  that  such  right 
was  vested  in  all  other  creditors,  because  all  that  is 
said  is  that  he  had  lost  no  right  (except  that  of 
advancement),  and  retained  all  the  rights  other  cred- 
itors had.  The  question  was  not  involved  whether 
he  could  make  a  second  advance  without  an  inter- 
vening redemption,  for  the  facts  did  not  raise  it, 
and   were  not  assumed   to   raise   it. 

There   had   been   no   such   second   advance   made  or 
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attempted.  The  first  purchaser  had  not  advanced 
his  bid  at  all  after  his  purchase.  He  had  allowed 
the  land  te  be  redeemed  by  a  second  purchaser  or 
redemptor,  and  then  the  first  offered  to  redeem  from 
him.  The  statute  is  the  only  authority  for  redemp- 
tion and  for  advancing  bid.  It  is  not  a  question 
of  equity,  but  of  strict  law.  It  gives  to  the  debtor 
or  any  judgment  creditor,  or  creditor  whose  debt  is 
acknowledged  by  deed,  the  right  to  redeem  within 
two  years,  after  the  sale.  Code,  §2124  (M.  &  V., 
§2947;  Shann.,  §3811),  et  seq.  And  if  the  redemp- 
tor be  such  creditor,  it  gives  him  the  right,  within 
twenty  days,  to  advance  his  bid.  Code,  §  2127  (M. 
&  v.,  §2950;  Shann.,  §3814).  And  it  gives  the  right 
of  further  redemption  and  like  advancement  of  bid 
to  creditors  in  the  relation  designated,  but  it  gives 
only  twenty  days  to  advance  after  each  purchase  or 
redemption.  Code,  §2129  (M.  &  V.,  §2952;  Shann., 
§  3816).  The  land  is  made  thus  redeemable  for  two 
years,  no  matter  how  often  redeemed.  Code,  §  2130 
(M.    &  v.,    §2953;   Shann.,    §3817). 

But,  in  respect  to  increase  or  advance  of  bid, 
the  statute  expressly  gives  only  the  twenty  days 
after  each  purchase  or  redemption,  and  provides  that 
<<in  no  case  shall  the  holder  or  claimant  of  the 
property  increase  his  bid  against  the  debtor  or  any 
b(ma  Jlde  creditor  offering  to  redeem  the  real  estate, 
except  as  above  provided."  Code,  §2132  (M.  & 
v.,    §2955;   Shann.,    §3819). 

It   appears   from    the   statute   thus   cited    that  each 


360  KNOXVILLE : 


Rogers  v.  Tindall. 


creditor  -had,  and  had  only,  twenty  days  after  each 
purchase  or  redemption  to  advance  his  bid.  When 
it  is  said,  therefore,  in  the  7  Heiskell  case,  that 
a  creditor  lost  no  other  right  by  failing  to  advance 
his  bid,  it  did  not  mean,  and  was  not  intended  to 
mean,  that  he  had  an  indefinite  time  to  advance;  it 
only  means  that  he  had  not  lost  any  creditor's  right 
(not  already  exercised)  which  the  steitute  gave  him, 
and  retained  the  same  rights  as  all  other  creditors. 
Their  right  was  that  of  redemption  in  his  hands; 
his  right  was  the  same — that  of  redemption  when  it 
got  in  their  hands.  He  could  not,  of  course,  re- 
deem from  himself,  nor  they  from  themselves,  but 
each  could  redeem  from  the  other.  Hence,  all  had 
the  same  rights — but  to  be  once  and  alike  exercised. 
He  had  one  right  of  purchase,  and  twenty  days  to 
advance  his  bid.  They  each  had  one  right  of  re- 
demption and  such  advance  of  bid,  and  this  last 
right  might  be  exercised  in  indefinite  repetition  to 
expiration  of  the  two  years.  As  neither  had  any 
other  right,  neither  could  lose  any  other,  but  each 
retained  it  alike  as  the  creditor  in  the  7  Heiskell 
case — retained  what  he  had,  not  what  he  had  not — 
either  because  not  given,  or  given  and  already  ex- 
ercised. 

We  can  see  very  well  a  good  policy  in  giving 
twenty  days  to  advance,  and  giving  only  that  time. 
The  debtor  (who  has  precisely  the  same  right  of 
redemption  as  creditors),  and  creditors  themselves, 
can    always,    and    in   reasonable    time,    ascertain    what 


SEPTEMBER  TERM,  1897.  361 


Rogers  v.  Tindall. 


tbey  will  have  to  do  to  redeem,  and  it  is  ample 
time  to  allow  the  creditor  to  make  up  his  mind 
how  much  he  intends  to  put  as  a  burden  upon  the 
redemption.  The  policy  of  the  law  is  not  to  let 
any  creditor  hold  indefinitely  the  property  of  his 
debtor  without  fixing  all  the  charge  upon  it  he  in- 
tends to  do.  So  it  is  held  that  a  creditor  who 
has  not  advanced  his  bid  (and  by  this  is  meant  not 
advanced  it  within  the  time  and  upon  the  terms  pre- 
scribed  by  law),  cannot  hold  land  against  his  debtor, 
or  the  assignee  of  his  debtor's  right  of  redemption, 
upon  a  tender  of  the  amount  of  the  purchaser's 
bid  and  interest,  because  of  an  unsatisfied  judgment 
against  the  redeeming  debtor  or  assignee.  Ev>ing  v. 
Coohy    1   Pick.,    332. 

But  it  is  not  necessary  to  discuss  the  question 
of  policy;  it  is  enough  that  thus  saith  the  law. 
The  right  to  advance  is  purely  statutory,  as  already 
said,  and  only  exists  as  the  statute  creates  it.  Nor, 
for  a  like  reason,  is  there  any  room  for  the  argu- 
ment of  convenience  or  inconvenience.  It  is  said 
that  as  the  creditor  can  redeem  and  readvance, 
therefore  he  ought  to  be  allowed  to  readvance  to 
himself,  from  whom  he  cannot  redeem.  It  is  also 
said  that  as  he  can  relevy  when  the  debtor  redeems, 
he  ought  to  be  allowed  to  make  any  additional  ad- 
vance before  the  debtor  redeems.  All  these  aver- 
ments of  facts  are  true,  but  it  does  not  follow  that 
the  conclusions  are,  merely  because  the  law  does 
not   so  ordain.      It   is   true   of   all   law   that   it   might 
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be  just  as  convenient  or  more  convenient,  if  it  were 
otherwise,  or  might  be  as  good  or  better  if  it  was 
of  more  extensive  application,  but  that  does  not 
change  or  extend  it.  It  is  an  argument  that  ad- 
dresses itself  to  the  lawmaking  power,  but  not  to 
that  which  merely  applies  the  law  as  it  is.  It  is, 
however,  worthy  of  observation  that  there  can  be 
discerned  a  wise  purpose  in  requiring  this  one  ad- 
vance (or  such  as  is  made  in  twenty  days)  after 
each  purchase  or  redemption,  because  the  inconven- 
ience of  not  doing  so  (occasioning,  if  he  values  the 
land  more  highly  than  he  has  indicated  by  his  bid, 
or  deems  it  to  his  interest  to  do  so,  that  he  shall 
submit  to  a  redemption,  and  then  redeem  or  relevy 
and  sell)  impels  the  creditor  to  act  promptly  and 
deal  ]ustly  with  the  debtor  by  appropriating  his 
property  more  nearly  at  its  real  value,  rather  than 
bid  and  advance  small  amounts,  let  another  creditor 
redeem,  and  then  undergo  the  inconvenience  of  fur- 
ther redemption,  or  let  the  debtor  redeem  and  thus 
be  put  to  the  inconvenience  of  another  levy.  AH 
this  he  can  avoid  by  bidding,  or,  within  the  time 
allowed  "by  law,  advancing  an  amount  equal  to  the 
value  of  the  property  or  what  he  is  willing  to 
allow  for  it.  Its  effect,  therefore,  is  to  bring  about 
this  result,  and  as  it  thus  secures  definitely  and  in 
a  reasonable  time  an  approximation  of  justice  to  the 
debtor,  is,  certainly,  to  say  the  least  of  it,  not  un- 
wise. At  all  events — wise  or  unwise — thus  it  is 
written,    and   we   must  apply   it   as   it   is. 


i 
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There  is  another  question  made  in  the  case  which 
is  worthy  of  notice,  and  that  is  that  the  redeeming 
creditor,  while  he  tendered  the  redemption  money, 
did  not  bring  it  into  Court  with  his  bill,  but  only 
promised  to  pay  or  secure  it  on  final  hearing. 
There  are  two  answers  to  this — first,  the  creditor 
denied  the  right  of  complainant  to  redeem  absolutely, 
and  it  is  familiar  law  that  in  such  case  no  tender 
is  necessary;  and,  second,  that  the  failure  to  bring 
the  money  into  Court  is  matter  of  demurrer,  and 
the  bill  was  not,  on  this  ground,  demurred  to.  It 
follows  that  complainant  is  entitled  to  redeem,  and, 
on  payment  of  the  $210,  with  interest  to  date  of 
original  tender,  within  thirty  days,  will  be  allowed 
now   to   redeem. 

The  cost  of  the  cause  will  be  paid  by  defendant, 
but  he,  in  default  of  redemption  by  complainant, 
may  have  judgment  over  against  him  for  the  costs 
thus  adjudged,   when   paid. 
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Hendbickson  V.    Cabtright. 
(Knoxville.      September    18,    1897.) 


/ 


Appeal.    Does  not  lie  in  sUvnder  case  upon  pauper  oath. 

The  plaintiff  in  action  for  slander,  cannot  prosecute  an  appeal 
in  forma  pauperis  from  a  judgment  dismissing  his  suit  and 
taxing  him  with  costs. 

Ck>de  construed:  {  4928  (S.);  {  3912  (M.  A;  V.);  {  3192  (T.  &  S.) 

Cases  cited:  Ck>z  v.  Patterson,  11  Lea,  545;  Heatherly  v.  Bridges* 
1  Heis.,  220. 


FROM    SULLIVAN. 


Appeal  in  error  from  Circuit  Court  of  Sullivan 
County.      H.   T.   Campbell,  J. 

Tipton,  Simebly  &  Milleb  and  Dana  Habmon 
for   Hendrickson. 

CuBTiN  &  Hatnes,  John  Fain,  and  W.  F.  Mul- 
LiNix   for   Cartright. 

Wilkes,  J.  This  is  an  action  for  slander.  There 
was  a  trial  before  the  Court  and  jury  and  verdict 
and  judgment  for  the  defendant,  and  plaintiff  has 
appealed  and  assigned    numerous   errors. 

A  preliminary  motion  is  made  to  dismiss  the  ap- 
peal because  it  is  attempted  to  be  prosecuted  under 
the  pauper  oath.  It  appears  that  at  the  inception 
of    the  suit  a   bond    for   cost   was   regularly   executed 
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and  accepted  by  the  Clerk.  This  bond  was  after- 
ward excepted  to  before  the  Court  for  insufficiency 
of  the  surety,  and  an  order  was  entered  requiring  a 
new  bond  to  be  given  or  the  surety  to  justify. 
Plaintiff,  thereupon,  by  leave  of  the  trial  Court,  put 
into  the  hands  of  the  Clerk  of  that  Court  $250  in 
cash,  in  lieu  of  bond,  and  it  was  accepted  by  the 
Court  and  the  cause  proceeded  to  trial.  Upon  the 
coming  in  of  the  verdict  in  defendant's  favor,  and 
entering  judgment  upon  the  same,  it  was  directed 
by  the  Court  that  so  much  of  the  $250  deposit  as 
was  necessary  would  be  applied  to  the  costs  then 
accrued,  and  any  balance  of  the  deposit  would  be 
returned  to  the  plaintiff.  It  appears  that  the  bill 
of  costs  accrued,  up  to  the  trial  of  the  appeal, 
amounted  to  $250.52,  and  a  memorandum  is  made 
by  the  Clerk  that  this  bill  of  costs  had  been  paid 
by  the  plaintiff,  Hendrickson,  so  that  the  cost  of 
the  transcript  and  appeal  only  remain  unpaid.  Plain- 
tiff was  allowed  to  prosecute  his  appeal  upon  the 
pauper  oath,  by  the  consent  and  order  of  the  trial 
Court,  and  over  the  protest  of  defendant,  and  the 
defendant  now  moves,  in  this  Court,  to  dismiss  the 
appeal   for   want  of  appeal   bond. 

This  question  was  presented  to  this  Court  in  Cox 
V.  Pattan,  11  Lea,  545,  and  it  was  there  held  that 
the  plaintiff,  in  an  action  for  slander,  cannot  prose- 
cute an  appeal  in  Jbrma  paupe7*is,  and  this  would 
seem  to  be  conclusive  of  the  question.  Appellant 
insists    that    there    is    a   difference   between   that    case 
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and  this,  in  that  in  the  Cox  v.  Potion  case  the 
plaintiff  in  the  Court  below  secured  a  small  judg- 
ment of  $15,  but  was  not  content  therewith,  and 
sought  a  larger  recovery  in  the  Supreme  Court, 
while  in  the  present  case  the  judgment  in  the  Court 
below  was  against  the  defendant  for  costs,  and  there 
was  no  judgment  in  his  favor,  so  that  the  appeal 
must  be  considered  as  an  appeal  from  an  improper 
judgment  for  costs,  citing  Heatherly  v.  Bridges^  1 
Heis.,  220.  This  latter  case  simply  holds  that  a 
defendant,  in  an  action  for  false  imprisonment,  ma- 
licious prosecution,  or  slanderous  words,  has  a  right 
to  an  appeal  in  forma  pauperis^  but  that  §3192, 
Code  of  Tennessee  (Shann.,  §4928),  regulating  the 
use  of  the  pauper  oath,  only  applies  to  plaintiffs, 
and  not  to  defendants,  who  are  not  restricted  in  their 
right  to  an  appeal  in  forma  pauperis  in  the  excep- 
tional cases,  as  are  plaintiffs,  by  the  terms^  of  that 
section.  Nor  can  plaintiff  be  sustained  in  his  con- 
tention that  the  appeal  will  lie  in  forma  pauperis 
because  it  is  from  a  judgment  for  costs.  The  ap- 
peal is  in  the  nature  of  a  writ  of  error,  and  brings 
before  this  Court  the  question  of  plaintiff^s  right  to 
recover  damages,  as  well  as  costs,  in  his  action,  and 
the  appeal  is,  in  substance  and  effect,  a  continuation 
of  the  prosecution   of    the   original   suit. 

We  are  of  opinion  the  plaintiff  has  no  right  to 
prosecute  his  appeal,  in  a  case  like  the  one  at  bar, 
upon  the  pauper  oath,  and  the  appeal  is  dismissed 
at   cost   of  appellant. 
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Pile  v.   McCoy. 

(Kiioxvilh.      September    18,    1897.) 

1.  GuABDiAN  Bond.    LiaMWy  of  co-sureties  inter  sese, 

A  surety  on  a  guardian  bond  is  bound,  in  exoneration  of  his  co- 
surety, to  account  for  trust  funds  applied  by  the  gu^i^^^^s^  ^ 
the  payment  of  his  individual  indebtedness  to  such  surety, 
especially  if  the  surety  is  fully  indemnified  by  collaterals, 
although  the  co-surety  knew  of  and  acquiesced  in  such  misap- 
propriation.    (Posti  pp»  369,  370,) 

2.  Appeal.    Does  not  bring  up  Cov/rVs  action  overruUng  demurrer, 

A  defendant  who  has  not  appealed  from  the  Chancellor's  de- 
cree, nor  made  any  question  as  to  its  correctness  before  the 
Court  of  Chancery  Appeals,  is  not  in  a  situation  to  invoke, 
upon  his  appeal  from  an  adverse  decree  of  the  Court  of  Chan- 
cery Appeals  upon  the  merits,  a  review  by  this  Court  of  the 
Chancellor's  action  overruling  a  demurrer  to  the  bill.  (Post^ 
p.  370.) 


FBOM    SULLIVAN. 


Appeal   from   Chancery   Court   of   Sullivan   County. 
Hugh  G.    Kyle,   Ch. 

C.    J.    St.    John,    Jr.,    and    A.    C.    Keebleb    for 
Pile. 

Taylor,    Winston   &  Reed  for  McCoy. 
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Wilkes,  J.  Complainant  and  defendant  were  co- 
sureties of  W.  A.  Sparger,  guardian  of  Fanny  D. 
Clark.  The  guardian  made  default,  and  judgment 
was  rendered  against  him  and  his  sureties  for 
$1,450.62.  Pile  paid  the  whole  of  the  judgment, 
and  this  bill  is  to  recover  from  McCoy  the  entire 
amount  thus  paid.  The  Chancellor  gave  complainant 
decree  for  one-half  the  amount  paid,  but  denied  any 
further  relief,  and  the  complainant  appealed,  and 
assigned  as  error  that  he  was  not  allowed  judgment 
for   the   full   amount   paid    by   him. 

The  Court  of  Chancery  Appeals  heard  the  case, 
and  reversed  the  decree  of  the  Chancellor,  and  gave 
complainant  judgment  for  the  full  amount,  and  the 
defendant  has  appealed  to  this  Court.  The  Court 
of  Chancery  Appeals  find  that  Sparger,  the  guard- 
ian, was  indebted  to  McCoy,  the  defendant  surety, 
in  several  notes  for  land.  This  indebtedness  was 
paid  out  of  the  funds  of  the  ward,  and  by  an 
agreement  previously  made  between  McCoy  and 
Sparger  that  it  would  be  so  paid;  and  thus,  as 
said  by  the  Court  of  Chancery  Appeals,  McCoy 
procured  from  the  guardian  the  ward's  money,  and 
appropriated  it  to  his  own  use  and  benefit,  and  he 
should  therefore  be  held  liable  for  the  full  amount 
of  the  fund  thus  appropriated,  in  exoneration  of 
his  co-surety.  It  appears,'  also,  that  he  held  one 
of  the  land  purchase  money  notes,  which  is  a  lien 
on  the  land,  for  about  $1,500,  as  he  says,  to  in- 
demnify   him    from    loss,    because    of    his    suretyship. 
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It  is  insisted  before  this  Court  that  while  this 
rule  laid  down  by  the  Court  of  Chancery  Appeals 
cannot  be  controverted,  still  it  should  not  be  allowed 
to  control  in  this  case,  because  complainant,  Pile, 
knew  of  the  contemplated  and  actual  misappropria- 
tion of  the  ward's  funds,  and  assented  thereto  when 
he   became   surety. 

The  Court  of  Chancery  Appeals  reports  that  this 
fact  is  not  established  by  the  proof,  and  that  the 
burden  of  proof  being  upon  defendant,  McCoy,  to 
show  such  knowledge  and  acquiescence,  and  he  hav- 
ing  failed   to   do   so,   he   cannot   rely  upon   such   fact. 

It  is  insisted  that  the  Court  of  Chancery  Appeals 
erred  in  holding  that  the  burden  of  proof  was  upon 
defendant,  McCoy,  to  show  such  knowledge  and  ac- 
quiescence. In  this  we  think  that  Court  is  correct, 
but  we  think  we  need  not  treat  this  as  controlling 
or  very  material.  If  one  of  the  sureties  obtained 
the  fund  from  the  guardian  and  applied  it  to  his 
own  use,  and  thus  caused  the  guardian's  default,  as 
between  him  and  his  co-surety,  who  has  paid  up 
the  whole  default,  he  should  be  hold  liable  for  the 
entire  amount;  and  especially  is  this  so  when  the 
co-surety  has  indemnified  himself.  The  rights  of 
the  ward  are  not  involved  in  this  case,  but  simply 
the  equities  of  the  co-sureties  intet*  sese,  and  one 
having  received  the  whole  fund  for  his  own  use, 
should  indemnify  his  co-surety  against  any  loss  or 
liability   therefor. 

We    do    not    think    the    doctrine    of    clean    hands 

15  P— 24 
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applies  to  the  complainant  in  this  case.  Complain- 
ant might  be  perfectly  willing  for  his  co-surety  to 
receive  and    use   the   fund  and   account  for   it. 

It  is  said  the  Chancellor  erred  in  not  sustaining 
a  demurrer  of  defendant,  McCoy,  to  the  bill  in  this 
cause,  on  the  ground  that  it  was  filed  as  a  bill  of 
discovery,  without  alleging  that  the  facts  sought  to 
be  disclosed  were  material,  or  that  they  could  not 
be  proved  by  other  evidence.  Conceding  this  to  be 
the  true  rule  in  cases  of  bills  for  discovery  inde- 
pendent of  other  relief,  still  it  cannot  avail  in  the 
condition  of  this  record.  No  appeal  was  prayed  by 
the  defendant  from  the  action  of  the  Chancellor  on 
the  demurrer,  nor  from  the  final  decree,  and  no 
point  was  made  in  the  Court  of  Chancery  Appeals 
upon  the  failure  to  sustain  the  demurrer.  The  mat- 
ter  is,    therefore,    not   before   the   Court. 

The  judgment  of  the  Court  of  Chancery  Appeals 
is   affirmed. 
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Electric   Light  Co.  v.  Gas  Co. 

{Knoxville.      September   30,    1897.) 

1.  Mechanics'  Lien.     Waiver. 

The  acceptance  of  collateral  security  for  part  of  an  amount  en- 
titled, under  the  statutes,  to  a  mechanics*  lien  on  property  im- 
proved, raises  a  prima  fade  presumption  that  the  lienor  thereby 
intends  to  waive  his  lien  on  the  property  as  to  the  secured  part 
of  his  claim  but  not  as  to  unsecured  balance.    {Post,  VP-  373-378.) 

Code  construed:  J  3531  (S.);  {  2739  (M.  &  V.);  J  1981  (T.  &  8.). 

Cases  cited:  Campbell  v.  Baldwin,  2  Hum.,  248;  Marshall  v.  Christ- 
mas, 3  Hum.,  616;  Fogg  v.  Rogers,  2  Cold.,  290;  Burson  u  Dos- 
ser, 1  Heis.,  759;  Brevard  v.  Summar,  2  Heis.,  97;  Hines  v.  Per- 
kins, 2  Heis.,  401;  Sehorn  v.  McWhirter,  6  Bax.,  311;  Whltehurst 
V.  Yandall,  7  Bax.,  228:  Sehorn  v.  McWhirter,  8  Bax.,  205;  Ir- 
vine u  Muse,  10  Heis.,  477;  Zwingle  v.  Wilkerson,  94  Tenn., 
246;  2  Tenn.  Chy.,  76;  17  WalL,  6. 

2.  Sams.    Reimttal  of  presumption  of  waiver. 

The  presumption  of  an  intention  to  waive  a  mechanic's  lien  aris- 
ing from  the  taking  of  collateral  security  for  the  debt,  is  re- 
butted by  proof  of  an  agreement  of  the  parties  that  the  lien 
was  to  continue.     {Post,  pp.  378-380.) 

3.  Same.    Estoppel. 

The  claimant  of  a  mechanic's  lien  estops  himself  to  assert  his 
lien  as  against  the  innocent  holders  of  bonds  reciting  that 
they  are  secured  by  first  mortgage  on  the  improved  property, 
l>y  suggesting  the  issue  of  such  bonds  and  offering  to  take 
part  of  the  same  as  collateral  security  for  a  part  of  bis  lien 
claim,  and  by  assisting  in  the  sale  of  the  balance  of  such  bonds 
to  innocent  purchasers,  though  the  latter  are  not  shown  to 
have  been  directly  influenced  by  his  statements  or  assurances. 
{Post,  pp.  380-386.) 

Cases  cited  and  approved:  MerHwether  v.  Larmon,  3  Sneed,  452; 
Fields  V.  Carney,  4  Bax.,  141;  Green  v.  Williams,  92  Tenn., 
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230;  Howell  v.  Hale,  5  Lea,  405;  Galbraith  v.  Lnnsford,  87 
Tenn.,  89;  100  U.  S.,  580;  103  U.  8.,  76;  1  Wall.,  281;  31  Pa.  St. 
334. 

4.  Same.    PriMr  to  nwitgage. 

A  mechanic's  lien  for  materials  takes  precedence  of  the  lien  of 
a  mortgage  registered  after  the  delivery  of  the  materials, 
under  a  contract,  had  begun.     {Post,  PP'  386-^388.) 

Code  construed:  {  3536  (S.);  J  3742  (M.  &  V.);  {  1982  (T.  &  S.). 

Cases  cited:  Oreen  v.  Williams,  92  Tenn.,  224;  Reid  v.  Bank,  1 
Sneed,  263;  Pride  v.  Viles,  3  Sneed,  135. 

5.  Princip AX.  AND  Agent.  ResponslMlUyofprincipdlforagenVscu^. 

What  one  does  through  another,   he  does  himself.     (Po$U  p. 

38L) 

6.  Attorney's  Fees.    Allowed  otU  of  general  ftmd. 

Counsel  for  complainant  in  a  general  creditor's  bill  are  entitled 
to  receive  reasonable  compensation  from  any  fund  ultimately 
recovered  for  the  benefit  of  creditors  generally.  {PosU  PP>  388, 
389.) 

Cases  cited  and  approved:  Moses  v.  Bank,  1  Lea,  401;  Hume  v. 
Bank,  13  Lea,  496;  Grant  v.  Lookout  Mountain  Co.,  93  Tenn., 
691;  Rogers  v,  O'Mary,  95  Tenn.,  514. 

7.  CouBT  OF  Chanceby  APPEALS.    Findings  of  fact  conclusive. 

All  findings  of  fact  by  the  Court  of  Chancery  Appeals  are  con- 
clusive, and  not  subject  to  review.     (Post,  pp,  379,  380.) 

Act  construed:  Acts  1895,  Ch.  76. 

Cases  cited  and  approved:  Austin  i7.  Harbin,  95  Tenn.,  601;  Brad- 
shaw  V.  VanValkenburg,  97  Tenn.,  317;  Railroad  v.  Knoxville, 
98  Tenn.,  1. 


FROM    SULLIVAN. 


Appeal   from   Chancery   Court   of   Sullivan  County. 
Hugh  G.   Kyle,   Ch. 
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CuBTiN  &  Haynes  and  C.  J.  St.  John  for  Elec- 
tric  Light  Co. 

Chas.   R.   Vance   for   Gas   Co. 

Caldwell,  J.  The  proceedings  in  this  cause 
were  commenced  by  a  general  creditors'  bill,  brought 
to  settle  and  wind  up  the  affairs  of  the  Bristol  Gas, 
Electric  Light  &  Power  Company,  on  the  ground  of 
corporate  insolvency.  Upon  appeal  from  certain  parts 
of  the  Chancellor's  decree,  the  cause  was  transferred 
to  the  Court  of  Chancery  Appeals,  and  from  the 
decree  of  that  Court  it  is  again  appealed  to  this 
Court. 

Without  a  recital  or  discussion  of  the  cause  at 
large,  the  particular  matters  now  open  will  be  stated 
and   considered   separately. 

1.  As  to  Bartlett,  Hay  ward  &  Co.  This  firm, 
located  at  Baltimore,  Md.,  contracted  to  furnish  and 
erect  certain  apparatus  for  gasworks  for  the  Bristol 
Gas,  Electric  Light  &  Power  Company,  at  Bristol, 
Tenn.,  at  the  price  of  $17,400,  to  be  paid  in  two 
installments — $8,700  in  cash,  upon  delivery  of  the 
materials  at  Bristol,  and  $8,700  in  a  six  months' 
note,  to  be  executed  on  completion  of  the  apparatus 
and  accompanied  by  a  collateral  consisting  of  $10,- 
000  of  the  first  mortgage  bonds  of  the  company, 
such  bonds  to  be  a  part  of  a  total  issue  of  $60,000 
of  bonds  to  be  made  thereafter.  A  written  proposi- 
tion, embodying  these  terms,  was  submitted  by  Bart- 
lett,   Hay  ward   &   Co.   on   February    26,    1891,   and   it 
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was  accepted,   in   writing,    by   the   Bristol    Gas,    Elec- 
tric  Light  &   Power   Company,    April   8,    1891. 

Shipments  were  soon  commenced,  and  all,  or  about 
all,  of  the  materials  embraced  in  the  contract  were 
delivered  by  the  first  day  of  August,  1891.  On 
the  fourth  day  of  August,  1891,  the  Bristol  Gas, 
Electric  Light  &  Power  C!ompany  caused  to  be  reg- 
istered a  mortgage  upon  its  entire  plant,  to  secure 
an  issue  of  $60,000  of  first  mortgage  bonds.  Bart- 
lett,  Hayward  &  Co.  went  on  and  completed  their 
work  in  due  time,  and  according  to  contract.  But 
the  company  made  default  as  to  the  agreed  cash 
payment,  and,  in  lieu  thereof,  on  the  fifth  of  August, 
1891,  gave  its  sixty  days'  note  for  the  $8,700  due, 
and  later,  in  the  same  month,  it  deposited  with  Bart- 
lett,  rlayward  &  Co.  $10,000  of  its  first  mortgage 
bonds  as  collateral  for  that  note.  After  the  note 
matured,  and  was  protested  for  nonpayment,  the 
company  deposited,  as  additional  collateral  therefor, 
a  note  for  $2,500  on  the  Bristol  Land  Company. 
The  balance  of  the  indebtedness  to  Bartlett,  Hay- 
ward  &  Co.  was  not  closed  by  note  and  secured  as 
specified  in  the  contract,  but  remained  in  open  ac- 
count, and  without  collateral.  The  other  $60,000  of 
bonds  passed  into  the  hands  of  other  parties  to  this 
litigation,  and,  like  those  transferred  to  Bartlett, 
Hayward  &  Co.,  are  unpaid.  In  March,  1892, 
Bartlett,  Hayward  &  Co.,  having  received  nothing  on 
their  note  or  account,  filed  a  bill  against  the  Bristol 
Gas,  Electric   Light  &  Power   Company  to  enforce  a 
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furnisher's  and  mechanic's  lien  on  the  property  im- 
proved,  being  the  same  covered  by  bond  mortgage. 
The  relief  sought  in  that  bill  was  granted  by  decree 
entered  in  August,  1892.  Thereafter,  in  September, 
1892,  and  before  the  order  of  sale  could  be  exe- 
cuted, the  bill  in  the  present  cause  was  filed  in  the 
same  Court,  and  injunction  obtained.  The  complain- 
ants are  creditors  of  the  Bristol  Gas,  Electric  Light 
&  Power  Company,  and  some  of  them  are  holders 
of  its  mortgage  bonds.  They  impeach  the  claim  of 
Bartlett,  Hayward  &  Co.  to  a  lien  on  the  mort- 
gaged property,  and  allege  that  they  waived,  or 
estopped  themselves  from  claiming,  the  lien  that 
they  might  otherwise  have  had,  by  their  contract 
and  action  in  connection  with  the  bonds  of  the  com- 
pany and  the  other  collateral  given  and  accepted. 
Both  the  Chancellor  and  the  Court  of  Chancery  Ap- 
peals adjudged  the  continuing  existence  of  the  lien 
claimed,  and  by  decree  gave  it  preference  over  all 
the   mortgage   })onds. 

The  general  statute  (Code,  §1981;  M.  &  V., 
§2739;  Shann.,  §3531)  creates  a  lien  on  the  lot  or 
land  improved  in  favor  of  persons  who,  by  special 
contract  with  the  owner  or  his  agent,  construct, 
build,  or  repair  any  house,  fixtures,  or  machinery, 
or  improvements  thereon,  or  furnish  fixtures,  ma- 
chinery,   or   materials   for   the   same. 

Undoubtedly,  t^e  materials  furnished  and  work 
done  by  Bartlett,  Hayward  &  Co.  were  of  such 
character  as  to  fall   within   the  provision  of   this  law; 
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nevertheless,  the  fact  that  they  received  $10,000  of 
the  company's  mortgage  bonds,  and  also  the  $2,500 
note  on  the  Bristol  Land  Company,  as  security  for 
the  $8,700  of  their  debt  first  maturing,  raises  a 
presumption  of  an  intention  to  waive  the  statutory 
lien   for   that  $8,700. 

A  vendor,  selling  land  on  time,  is  presumed,  in 
the  first  place,  to  intend  to  retain  his  lien  on  the 
premises  conveyed,  to  secure  the  payment  of  the 
purchase  money,  and  if  the  vendee  assert  the  non- 
existence of  such  intention  the  burden  is  upon  him 
to  show  it;  and,  if  the  vendor  take  other  security 
for  the  purchase  money,  he  is  presumed,  in  the 
second  place,  to  intend  to  waive  his  lien,  and  to 
rebut  this  presumption  the  burden  of  proof  is  on 
him.  Campbell  v.  Baldwin^  2  Hum.,  248,  258; 
Marshall  v.  Christmas^  3  Hum.,  616;  Fogg  v.  Rogern^ 
2  Cold.,  290;  Burson  v.  Dosser^  1  Heis.,  759; 
Brevard  v.  Summary  2  Heis.,  97;  HineH  v.  Perkins^ 
Ih.,  401;  Seharn  v.  McWhirter,  6  Bax.,  311;  White- 
hurst  V.  Yandally  7  Bax.,  228;  Sehorn  v.  McWhiriei\ 
8  Bax.,  205;  Irvine  v.  Muse^  10  Heis.,  477;  Zwin- 
gle  V.  Wilkerson,  94  Tenn.,  246;  Cardona  v.  Hood^ 
17  Wall.,  6;  Hagar  v.  Hagar,  2  Tenn.  Chy.,  76; 
2  Story's  Eq.  Jur.,  Sec.  1226;  3  Pom.  Eq.  Jur., 
Sec.  1252;  28  Am.  &  Eng.  Enc.  L.,  163,  176-178; 
2   Jones   on   Liens,    Sees.    1064,    1086,    1090. 

The  mechanics'  lien  is  attended  by  the  same  pre- 
sumptions,   and   is   subject  to   the   same   rules   of   evi* 
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denco.  2  Jones  on  Liens,  Sees.  15Q0,  1519,  1520; 
Phillips   on   Mechanics'    Liens,    Sec.    280,    p.    492. 

It  follows,  therefore,  as  already  stated,  that  a 
priina  facie  case  of  waiver  by  Bartlett,  Hayward  & 
Co.,  as  to  that  part  of  their  claim  represented  by 
the  $8,700  note,  arises  from  their  acceptance  of  col- 
lateral security  therefor;  and  the  presumption  of 
waiver  to  that  extent  is  the  stronger,  perhaps,  be- 
cause  the  $10,000  of  mortgage  bonds  so  received 
purported  to  be  secured  by  a  first  lien  on  the  same 
property,  and,  in  that  way,  were  inconsistent  with 
the  existence  of  a  prior  mechanics'  lien.  The  pre- 
sumed waiver  is  limited  to  the  $8,700,  for  whose 
security  the  collateral  was  deposited,  and  does  not 
extend  to  the  balance  of  the  debt  for  which  no  se- 
curity  was    given. 

Jones  says:  '*An  agreement  to  receive  a  convey- 
ance or  mortgage  of  real  estate  as  part  payment,  is 
a  waiver  of  the  lien  only  so  far  as  the  payment 
goes.  It  is  not  a  waiver  of  lien  as  to  the  residue 
not  paid,  any  more  than  the  acceptance  of  money 
as  part  payment  would  be.  An  agreement  to  take 
a  mortgage  upon  the  same  property,  in  part  pay- 
ment for  the  materials  furnished  for  a  house,  is  a 
waiver  of  a  right  of  lien  for  such  part,  if  the  mort- 
gage is  duly  tendered,  but  it  is  no  waiver  of  a  lien 
for  the  balance  of  the  lien  claim.''  2  Jones  on 
.Liens,    Sec.    1524. 

Phillips  says:  '*  Receiving  a  conveyance  of  real 
estate  as  part  payment  of  a  claim  for  erecting  build- 
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ings  thereon,  is  not  a  waiver  of  the  lien  for  the 
residue,  any  more  than  the  acceptance  of  money  as 
part  payment  would  be."  Phillips  on  Mechanics' 
Liens,    Sec.    286,    pp.    600,    501. 

Waiver  of  the  lien  as  to  the  whole  debt  cannot 
be  preaumed  from  the  acceptance  of  collateral  se- 
curity for   a  specific  part  of  it. 

The  original  contract  in  this  case,  it  will  be  re- 
membered, provided  that  Bartlett,  Hayward  &  Co. 
should  have  $10,000  of  the  company's  bonds  as  col- 
lateral security  for  the  latter  half  of  their  debt,  yet 
that  provision,  of  itself  and  without  more,  did  not 
raise  a  presumption  that  they  waived  their  lien  as 
to  that  part  of  the  debt.  Compliance  on  the  part 
of  the  company — a  delivery  or  tender  of  the  bonds — 
was  necessary  to  produce  that  result.  No  delivery 
or  tender  was  made,  and,  consequently,  the  presump- 
tion did  not  arise.  ^'AU  the  cases  agree  that  there 
will  be  no  waiver  when  the  agreement  to  give  the 
note  or  other  security  has  not  been  performed  by 
the  promisor."  Phillips  on  Mechanics'  Liens,  Sec. 
286,    pp.    498,    499. 

An  agreement  to  accept  security  does  not  impair 
the  lien,  if  the  agreement  to  furnish  the  security  be 
not  fulfilled.  2  Jones  on  Liens,  Sec.  1626.  There- 
fore, the  presumption  of  waiver  arose  as  to  the  first 
half  of  the  debt  only,  it  alone,  and  not  the  other 
half,  having  been  secured  by  an  actual  deposit  of 
collaterals. 

A   presumption   of   waiver,    as    such,    is   rebuttable, 
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and  may  be  overcome  by  satisfactory  evidence  to 
the  contrary.  Concerning  the  presence  of  such  evi- 
dence in  this  cause  the  Court  of  Chancery  Appeals, 
in  its  opinion,  delivered  by  Judge  Wilson,  said: 
^'The  explicit  testimony  of  the  members  of  the  firm 
of  Bartlett,  Hay  ward  &  Co.,  as  well  as  of  Mr. 
Laftwich,  the  president  of  the  defendant  gas  com- 
pany, is  to  the  effect  that  it  was  expressly  under- 
stood and  agreed,  in  all  the  negotiations  between  the 
firm  and  the  gas  company,  represented  by  its  pres- 
ident, that  the  firm  was  not  to  release  its  mechanics' 

• 

lien,  and  that  it  was  understood  and  agreed  that 
their  lien  was  not  to  be  released  or  affected  by  the 
agreement  to  accept  the  bonds  as  collateral  security. 
There  is  no  evidence  to  the  contrary  in  this  record. 
So  that  the  fact  is  established,  bv  the  evidence  in 
the  record,  that  the  firm,  in  the  contract  it  entered 
into  with  the  gas  company,  and  in  accepting  the 
bonds  issued  under  the  mortgage  and  the  note  as 
collateral,  did  not  thereby  understand  that  they  were 
releasing  or  abandoning  their  mechanics'  and  furnish- 
ers' lien.  On  the  contrary,  it  was  their  understand- 
ing and  agreement  with  the  officials  of  the  company 
with  whom  they  dealt,  that  the  lien  was  to  still 
continue." 

This    finding,     like    all    findings    of    fact     by    that 

Court,    is    conclusive    (Acts    1895,    Ch.     76,    Sec.    11; 

Austin  V.    Harb?7ij   95   Tenn.,   601;    Bfadshaw  v.    Van- 

Valkeiiburgj   97   Tenn.,    317;    Knowville^    C.    G.    cfe   Z. 

R,    a.    Co.    V.    City    of   Knoxville^    98    Tenn.,    1,    S. 
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C,  37  S.  W.  Rep.,  885),  and,  being  so,  it  com- 
pletely rebuts  the  presumption  that  Bartlett,  Hay  ward 
&  Co.  intended  to  waive  their  lien  as  to  the  $8,700 
note  by  accepting  security  therefor.  It  overcomes 
that  presumption,  and  affirmatively  shows  that  they 
intended  to  preserve  their  lien  for  .their  entire  debt; 
and  hence,  as  between  them  and  the  company,  there 
can  be  no  doubt  that  they  are  entitled  to  enforce  it. 

The  complainants,  however,  may  stand  upon  higher 
ground  than  the  company.  Passing  the  mere  ques- 
tion of  waiver,  they  go  beyond,  and  contend  that, 
whatever  may  be  true  as  to  the  company  itself, 
Bartlett,  Hayward  &  Co.  are  equitably  estopped  to 
assert  their  lien  to  the  prejudice  of  those  holding 
the  other  $60,000  of  first  mortgage  bonds.  They 
insist  that  Bartlett,  Hayward  &  Co.  not  only  ac- 
cepted $10,000  of  the  company ^s  bonds  as  security 
for  their  claim,  but  that  they  went  further,  and  gave 
aid  and  encouragement  to  the  company  in  the  sale 
of  the  other  bonds;  and  that  they  thereby  estopped 
themselves  from  asserting  their  mechanic's  lien  as  a 
prior  charge  upon  the  property  mortgaged  to  secure 
those   bonds. 

Estoppel  does  not  always  rest  on  the  intention 
of  the  party  to  be  affected  by  it,  but  is  dependent, 
rather,  upon  the  reasonable  or  legitimate  effect  of 
his  statement  or  conduct  in  the  particular  matter 
upon  the  course  of  other  persons.  He  will  not  be 
allowed  to  assert  his  lien  to  the  prejudice  of  per- 
sons  whom   he   has   induced   to    believe   that   his    debt 
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has  been  satisfied,  or  that  he  will  claim  no  lien, 
and  who,  in  that  belief,  have  purchased  that  prop- 
erty on  which  the  lien  rests,  or  invested  in  bonds 
covered  by  mortgage  thereon.  As  to  such  persons, 
he  is  absolutely  concluded  by  his  statement  or  con- 
duct, though,  in  fact,  contrary  to  the  real  truth  of 
the  matter;  and,  in  this  connection,  conduct  includes 
both  affirmative  and  negative  action.  Silence  is 
sometimes  as  significant  as  a  positive  assertion,  and, 
when  of  such  import,  is  equally  conclusive  in  favor 
of  the  person  influenced  thereby.  Furthermore,  a 
man  is  as  much  bound  by  the  conduct  of  another 
person  aided  or  encouraged  by  him,  as  he  would 
be  had  he  done  the  thing  himself.  What  one  does 
through  another,   he  does  himself. 

The  doctrine  of  equitable  estoppel,  or  estoppel  in 
pais,  is  founded  in  natural  justice,  <^and  is  a  prin- 
ciple of  good  morals  as  well  as  law.''  *<The  primary 
ground  of  th^  doctrine  is  that  it  would  be  a  fraud 
in  a  party  to  assert  what  his  previous  conduct  has 
denied,  when,  on  the  faith  of  that  denial,  others  have 
acted."  ffill  v.  Fpley,  31  Pa.  St.,  334;  Gregg  v. 
Von  Phul,  1  Wall.  (U.  S.),  281;  2  Herman  Estp. 
&    Res.    Jud.,    1090. 

'*The  vital  principle  is  that  he  who,  by  his  lan- 
guage or  conduct,  leads  another  to  do  what  he  would 
not  otherwise  have  done,  shall  not  subject  such  per- 
son '  to  loss  or  injury  by  disappointing  the  ex- 
pectations upon  which  he  acted.  Such  a  change  of 
position   is   sternly   forbidden.      It   involves   fraud   and 
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falsehood,    and    the    law   abhors   both."     Dickerson  v. 
Colgrave,    100   U.    S.,    680. 

*^What  I  induce  my  neighbor  to  regard  as  true 
is  the  truth  between  us,  if  he  has  been  misled  by 
my  asseveration."     Kirk  v.  Hamilton^  102  U.  S.,  76. 

'<One  is  estopped  from  alleging  the  truth  when 
his  assertion  of  a  falsehood  or  his  silence  has  been 
the  inducement  to  action  by  another  party,  which 
would  result  in  loss  but  for  the  estoppel."  2  Her- 
man,  Sec.    996,   p.    1119. 

Greenleaf  says:  * 'Admissions,  whether  of  law  or 
of  fact,  which  have  been  acted  upon  by  others,  are 
conclusive  against  the  party  making  them,  in  all 
cases  between  him  and  the  person  whose  conduct  he 
has  thus  influenced.  It  is  of  no  importance  whether 
they  were  made  in  express  language  to  the  per- 
son himself,  or  implied  from  the  open  and  general 
conduct  of  the  party;  for,  in  the  latter  case,  the 
implied  declaration  may  be  considered  as  addressed 
to  everyone  in  particular  who  may  have  occasion  to 
act  upon  it.  In  such  cases  the  party  is  estopped, 
on  grounds  of  public  policy  and  good  faith,  from 
repudiating  his  own  representations."  1  Greenl.  Ev., 
Sec.    207. 

This  language  of  the  learned  text-writer  was  quoted 
with  approval  and  applied  by  this  Court  in  Merri- 
wetlier  v.  LarmoUy  3  Sneed,  462,  and  in  Fidds  v. 
Carney^    4    Bax.,    141,    142. 

In  the  recent  case  of  Oreen  v.  WiUiams,  92 
Tenn.,    220,    it    was    held    that    a    mechanic   who    en- 
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couraged  a  sale  of  property  by  representing  that  he 
had  no  .lien  on  it,  was,  by  his  representation,  es- 
topped from  asserting  his  Ken  thereafter  to  the 
prejudice   of   the   purchaser. 

''This  same  principle  applies  in  all  cases  where  a 
party  induces  another  to  purchase  land,  or  loan 
money  thereon,  by  stating  it  to  be  unincumbered, 
and  withholding  notice  of  his  claim  or  lien."  2 
Herman,    Sec.    1199.  , 

Even  a  married  woman  is  estopped  to  deny  the 
consideration  for  the  execution  of  a  mortgage  on  her 
separate  estate,  to  the  injury  of  one  whom  she  in- 
duced to  purchase  the  mortgage  debt  (Howell  v.  HaUy 
5  Lea,  405),  or  to  assert  title  against  persons  mis- 
led to  their  prejudice  by  her  acts.  GalWaith  v. 
Lunsfordj    87   Tenn.,    89. 

"An  estoppel  in  jpais  may  be  created  either  by 
the  acts  of  the  party  himself  or  by  the  acts  of  his 
agent,  if  it  appears  that  the  acts  of  such  agent  are 
within  the  scope  of  his  authority."  2  Herman, 
Sec.    1071. 

Authorities  defining  and  illustrating  the  wholesome 
doctrine  of  equitable  estoppel  might  be  multiplied 
indefinitely,  but  those  cited  are  deemed  amply  suffi- 
cient for  the  purposes  of  this  case.  Are  Bartlett, 
Hay  ward  &  Co.  estopped  to  assert  their  furnishers' 
and  mechanics'  lien  as  a  charge  on  the  company's 
property  prior  to  the  rights  of  other  persons  hold- 
ing  $50,000   of    the   mortgage   bonds? 

These   lien   claimants,  at   the   outset,  suggested   that 
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the  company  should  issue  ¥60,000  of  bonds,  to  be 
covered  by  first  mortgage  on  this  property,  and  of- 
fered to  take  ¥10,000  of  them  as  collateral  for  the 
latter  half  of  their  proposed  debt.  Their  suggestion 
and  offer  were  accepted  as  made,  and  the  company 
executed  the  mortgage  and  issued  the  bonds  accord- 
ingly, and  delivered  $10,000  of  them  to  these  claim- 
ants, but  as  collateral  for  the  former  half  of  their 
debt,  instead  of  the  latter  half,  as  at  first  agreed. 
The  mortgage  was  executed  and  the  bonds  issued 
with  the  knowledge  and  consent  of  Bartlett,  Hay- 
ward  &  Co.  The  bonds  were  in  negotiable  form, 
and  all  of  them  recited  that  they  were  secured  by 
a  first  mortgage  on  the  company's  property.  In 
other  words,  they  appeared  to  be  first  mortgage 
bonds  in  fact  and  as  originally  suggested  and  in- 
tended. That  they  were  or  could  be  so  was  entirely 
inconsistent  with  the  existence  of  any  prior  lien,  and 
in  utter  antagonism  to  the  claim  now  preferred  by 
these  claimants,  who  had  suggested  the  issuance  of 
the  bonds  in  the  first  instance,  and  who  had  full 
knowledge  that  they  were  negotiable  in  form,  and 
that  they  contained  the  recital  mentioned.  The  com- 
pany did  negotiate  the  other  $50,000  of  bonds,  and, 
for  value,  passed  them  to  persons  ignorant  of  the 
existence  or  claim  of  any  prior  lien  on  the  prop- 
erty. These  claimants  knew  that  the  company  in- 
tended to  negotiate  the  bonds,  and  actively  encour- 
aged  it   to  do   so. 

In  relation  to  this,  the  Court  of  Chancery  Appeals 
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said:  <'We  further  find,  as  a  fact,  that  the  firm  of 
Bartlett,  Hay  ward  &  Co.,  in  a  certain  sense,  endeav- 
ored to  aid  the  gas  company  in  the  disposition  of 
its  bonds.  Doubtless  it  did  so  because  it  hoped 
thereby  to  get  or  secure  a  satisfaction  of  its  debt." 
And  again:  ^^It  may  be  also  said  to  be  established 
by  the  evidence  that  a  member  of  the  firm  of  Bart- 
lett, Hayward  &  Co.  aided  in  efforts  to  dispose  of 
the  bonds  issued  under  the  mortgage,  but  there  is 
no  evidence  that  any  of  the  bondholders  acquired 
any  df  their  bonds  upon  the  representations  of  said 
firm  or  any  member  thereof,  or  that  they  relied 
upon  any  statements  or  assurances  given  to  the  pub- 
lic  by   said   firm    with   respect   to   the   bonds." 

Epitomized,  the  facts  on  this  question  are  these: 
Bartlett,  Hayward  &  Co.  suggested  the  execution  of 
a  mortgage  and  the  issuance  of  bonds  inconsistent 
with  and  antagonistic  to  their  claim  of  lien;  con- 
sented to  the  consummation  of  that  scheme,  there- 
after, in  the  hope  of  collecting  their  debt  from  pro- 
ceeds; gave  aid  to  the  company  in  efforts  to  sell 
$50,000  of  the  bonds,  and  the  company  ultimately 
sold  them  for  value  to  innocent  purchasers,  who  are 
not  shown  to  have  been  influenced  directly  by  the 
representations,  statements  or  assurances  of  Bartlett, 
Hayward  &  Co. 

This  makes  a  complete  case  of  estoppel.  Having 
helped  to  bring  about  the  bond  issue,  and  encouraged 
the  company  to  put  $50,000  of  the  bonds  on  the 
market,    Bartlett,    Hayward   &   Co.    will    not    be    per- 
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mitted  to  assert  their  lien  to  the  injury  of  the  pur- 
chasers, though  they  may  not  have  directly  influenced 
them  to  buy.  Encouragement  to  the  company,  with 
all  the  facts  before  them,  made  Bartlett,  Hayward  & 
Co.  responsible  for  the  company's  action;  and  the 
company,  by  selling  first  mortgage  bonds,  represented 
the  property  as  free  from   prior  incumbrance. 

The  bonds  themselves  contained  the  misleading  rep- 
resentation, and  by  giving  aid  and  encouragement  in 
their  sale,  Bartlett,  Hayward  &  Co.  became  responsi- 
ble for  that  representation,  and  thereby  precluded 
themselves  from  setting  up  a  prior  lien  as  against 
those  acquiring  the  bonds.  The  meaning  of  that  rep- 
resentation, so  far  as  Bartlett,  Hayward  &  Co.  are 
concerned,  was  that  they  had  no  prior  lien  on  the 
property,  and  to  that  extent  they  are  bound,  as  be- 
tween themselves  and  the  purchasers  of  the  bonds. 
As  to  other  persons,  the  representation  is  of  no 
efficacy  whatever. 

Pomeroy  says:  '*The  measure  of  the  operation  of 
an  estoppel  is  the  extent  of  the  representation  made 
by  one  party  and  acted  on  by  the  other.  The 
estoppel  is  commensurate  with  the  thing  represented, 
and  operates  to  put  the  party  entitled  to  its  benefit 
in  the  same  position  as  if  the  thing  represented  were 
true."     2  Pom.    Eq.   Jur.,   Sec.   813. 

2.  As  to  the  Phoenix  Iron  Works  Company.  In 
the  latter  part  of  April,  1891,  this  corporation, 
which  was  located  at  Meadeville,  Pa.,  contracted  to 
furnish  and  erect   for   the  Bristol   Gas,    Electric  Light 
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&  Power  Company,  as  part  of  its  plant  at  Bristol, 
Tenn.,  two  ^'compound  condensing  automatic  cut-off 
engines,"  at  the  price  of  $7,167.60.  The  engines 
were  furnished  and  erected  according  to  contract,  and 
a  bill  was  pending  to  enforce  a  furnishers'  and  me- 
chanics' lien  on  the  plant  when  these  proceedings 
were  commenced.  The  present  complainants  allege 
that  the  engines  were  delivered  and  put  up  after  the 
execution  of  the  mortgage  already  mentioned,  and  for 
that  reason  they  say  that  no  lien  was  acquired  as 
against  the  holders  of  the  mortgage  bonds.  The 
Chancellor  and  the  Court  of  Chancery  Appeals  de- 
cided this  question  against  the  bondholders,  and  gave 
the   lien   claimants  preference. 

A  mortgagee,  in  a  registered  mortgage,  is  enti- 
tied  to  priority  over  the  lien  of  a  mechanic  who 
furnishes  materials  and  does  work  upon  the  mort- 
gaged property  at  the  instance  of  the  mortgagor 
(Beid  v.  BanJcy  1  Sneed,  262;  Pnde  v.  VileSj  3 
Sneed,  12i5),  unless  the  mortgagee  has  written  notice 
of  the  same  before  the  materials  are  furnished  or 
the  work  begun,  and  consent  thereto,  or  fails  to 
object  within  ten  days  after  the  receipt  of  the  no- 
tice, in  which  case  the  lien  of  the  mechanic  will 
have  priority  over  the  mortgage.  Code  §  1892;  M. 
&   v.,    §2742;   Shann.,    §3636. 

The  mechanic's  lien  begins  when  delivery  of  the 
materials  begins  {Gh*een  v.  Williams,  92  Tenn.,  224), 
and  not  when  the  contract  is  made,  or  the  materials 
put   in   condition   for   delivery. 
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As  has  been  seen,  the  Phoenix  Iron  Works  Com- 
pany made  its  contract  about  the  last  of  April,  1891. 
The  Court  of  Chancery  Appeals  found  that  it  ''im- 
mediately began  work,  getting  out  and  preparing  the 
machinery,  etc.,  provided  for  under  the  Contract,  and 
shipped  and  delivered  the  same.  These  shipments 
were  made  from  about  May  20,  1891,  to  July  29, 
1891."  Though  not  stated  in  explicit  terms,  it  is 
evident  from  this  linding  that  some,  if  not  the  whole, 
of  the  materials  was  delivered  between  the  two  dates' 
mentioned;  and,  that  being  so,  the  delivery  was  be- 
gun, and  the  lien  created,  anterior  to  the  registration 
of  the  mortgage,  on  the  fourth  day  of  August,  1891. 
This  gave  the  Phoenix  Iron  Works  Company  prior- 
ity of  lien  over  the  holders  of  the  mortgage  bonds, 
though  the  erection  of  the  engines  was  not,  in  fact, 
completed   until   after    the    mortgage   went    to    record. 

3.  As  to  fees  of  counsel  for  the  complainants. 
The  Chancellor  and  the  Court  of  Chancery  Appeals, 
in  view  of  their  successive  holdings  that  the  com- 
plainants had  brought  practically  no  fund  into  Court 
for  general  creditors,  were  right  in  further  holding 
that  the  counsel  of  complainants  were  not  entitled  to 
fees  out  of  the  fund,  the  proceeds  of  property  sold, 
on  which  Bartlett,  Hayward  &  Co.  and  the  Phoenix 
Iron  Works  Company  were  adjudged  to  have  prior 
liens;  but  since  the  decree  of  this  Court  must  be 
adverse  to  Bartlett,  Hayward  &  Co.,  to  the  extent 
of  denying  them  priority  over  other  bondholders,  and, 
as  a   consequence,   the   complainants   will   thereby  sue- 
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ceed  in  securing  a  large  fund  for  the  bondholders 
generally,  the  counsel  of  complainants  are  entitled  to 
receive  from  that  fund  reasonable  compensation  for 
their  services.  Moses  v.  Ocoee  Bank,  1  Lea,  401; 
Hum^  V.  Commercial  Bank,  13  Lea,  496;  Chant  v. 
Lookout  Mountain  Co,,  93  Tenn.,  691;  Rogers  v. 
O'Mary,    95  Tenn.,    614. 

4.  One- half  of  all  costs  will  be  paid  by  Bart- 
lett.  Hay  ward  &  Co.,  and  the  other  half  will  be 
paid  out  of  that  part  of  fund  secured  by  the  com- 
plainants. 

Let  decree  be  entered  in  accordance  with  this 
opinion. 
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{^Kiioxville.       September    22,     1897.) 


1.  Principal  and  Surety.    Release  of  surety, 

A  surety  is  released  from  liability  by  the  creditor's  agreement 
with  the  principal  debtor,  made  without  the  surety's  consent, 
and  upon  a  valid  consideration,  to  extend  the  time  of  payment 
for  a  fixed  and  definite  period.     (Post,  p.  394.) 

Cases  cited  and  approved:  Johnson  v.  Hacker,  8  Heis.,  388;  Ap- 
person  u  Cross,  5  Heis.,  481;  Hill  v,  Bostick,  10  Yer.,  415;  Leau 
Dozier,  10  Hum.,  447;  Peay  v.  Poston,  10  Yer.,  111. 

2.  Same.    Same. 

But  an  extension  of  time  to  the  principal  debtor,  for  the  payment 
of  the  indebtedness,  to  operate  as  a  release  of  the  surety,  must 
be  in  pursuance  of  an  actual,  valid  agreement  for  delay,  either 
express  or  implied,  for  a  definite  or  fixed  time,  and  the  mere 
takingf  of  collateral  or  additional  security,  without  extendiug 
the  time  of  payment,  will  not  release  the  surety,  nor  will  the 
mere  delay  to  collect  the  debt  have  that  effect,  in  the  absence 
of  a  valid  agreement.     (Post^  p.  394. ) 

Cases  cited  and  approved:  Wilson  v.  Langford,  5  Hum..  320;  Pen- 
dexter  V.  Vernon,  9  Hum.,  89;  Miller  v.  Knight,  6  Bax.,  503; 
Miller  v.  Knight,  7  Bax.,  127. 

3    Same.     Same. 

No  binding  agreemeut  which  will  release  a  surety  on  a  note  is 
necessarily  implied  from  a  trust  deed,  given  by  the  principal 
debtor,  after  the  note  became  due,  conditioned  that  it  shall  be 
void  if  the  note  and  other  indebtedness  is  paid  within  six  months 
from  date,  but  further  providing,  that,  if  default  is  made  in  the 
payment  of  the  amount  secured,  or  any  part  thereof,  or  the 
interest  thereon,  on  or  before  the  end  of  the  six  months,  the 
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property  may  be  sold,  and  the  proceeds  applied  to  the  indebt- 
edness.    {Post,  pp.  393-397.) 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington 
County.      John   P.    Smith,  Ch. 

Isaac    Harr  for   Complainant. 

Carr  &   Reeves   for   Defendants. 

Wilkes,  J.  The  bill  in  this  case  is  filed,  among 
other  things,  to  collect  a  note  for  $1,000  upon  which 
defendant,  A.  R.  Johnson,  was  surety  for  defendant, 
Matson.  Johnson  defended  the  action  upon  the  ground 
that  the  bank  had  extended  time  of  payment  to  the 
defendant,  Matson,  without  his  consent  and  to  his 
prejudice,  and  thus  released  him  from  liability.  The 
Special  Chancellor  in  the  Court  below  sustained  the 
defense  of  Johnson,  and  decreed  that  he  was  re- 
leased by  the  act  of  the  bank.  Other  steps  were 
taken  in  the  case  not  necessary  now  to  mention. 
The  bank  appealed  from  so  much  of  the  Chancel- 
lor's  decree  as   released   Johnson. 

The  cause  has  been  heard  by  the  Court  of  Chan- 
cery Appeals  and  that  Court  affirmed  the  decree  of 
the  Chancellor  and  the  bank  has  appealed  to  this 
Court. 
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It  appears  from  the  findings  of  the  Court  of 
Chancery  Appeals  that  Matson,  as  principal,  and 
Johnson,  as  surety,  executed  their  note  for  $1,000 
to  the  bank  on  March  17,  1891.  On  February  20, 
1892,  Matson,  the  principal,  executed  a  deed  of  trust 
to  Newton  Hacker,  trustee,  to  secure  the  bank  in 
the  payment  of  this  note  as  well  as  others,  aggre- 
gating something  over  $5,000.  The  conveyance  em- 
braced real  estate  in  Washington  County  and  all  of 
Matson' s  interest  in  the  Johnson  City  Real  Estate 
Company,  which  was  all  the  property  owned  by  the 
principal  debtor  in  Tennessee,  subject  to  execution. 
When  the  trust  was  made,  the  debtor,  Matson,  was 
solvent,  and  the  property  sufficient  to  satisfy  his 
debts,  but  at  the  expiration  of  the  six  months* 
time  granted  by  the  trust,  Matson  had  become  in- 
solvent, and  the  shrinkage  in  the  value  of  the 
property  rendered  it  insufficient  to  satisfy  the  debts 
provided   for. 

The  Court  of  Chancery  Appeals  find  from  the 
proof  that  there  was  no  express  extension  of  time 
granted,  other  than  appears  in  and  is  to  be  implied 
from  the  taking  of  the  deed  of  trust  and  its  terms 
and  the  circumstances  surrounding  the  parties.  It 
also  found  that  Johnson  was  the  surety  upon  the 
debt  and  this  fact  was  known  to  the  bank,  and 
that  the  trust  deed  was  taken  on  Matson 's  property 
by  the  bank,  without  the  knowledge  or  consent  of 
Johnson,    the   surety. 

The   Court    of    Chancery    Appeals    find    that    from 
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the  terms  of  the  trust  deed,  there  was  a  necessary 
and  unavoidable  implication  that  time  was  extended 
to  Matson  by  the  bank  for  six  months,  and  this, 
together  with  the  fact  that  all  his  property  was 
covered  up  by  the  trust  deed  and  put  beyond  the 
reach  of  creditors,  was  an  act  of  bad  faith  on  the 
part  of  the  creditor  bank  to  the  surety  debtor, 
which  operated  to  release  him,  and  it  was  so  ad- 
judged. 

That  poi'tion  of  the  trust  deed  bearing  upon  the 
question  of  extension  of  time,  is  in  the  following 
words: 

^<Now,  therefore,  if  the  said  Thomas  E.  Matson 
shall  pay  to  the  said  bank  the  full  amount  of  the 
indebtedness  above  mentioned,  with  interest  thereon, 
within  six  months  from  this  date,  then  these  pre- 
sents, and  the  estate  hereby  conveyed,  shall  cease 
and  be  void,  but  if  default  shall  be  made  in  the 
payment  of  the  sum  of  money  above  mentioned,  or 
any  part  thereof  or  the  interest  thereon,  on  or  be- 
fore the  end  of  the  six  months,  then  said  party  of 
the  second  part,  after  giving  notice  of  the  time 
and  place  of  sale  by  written  or  printed  notice,  etc., 
at  the  end  of  thirty  days'  notice,  shall  proceed  to 
sell  the  property  at  public  auction,  for  cash,  and  in 
bar  of  all  right  and  equity  of  redemption,  which  is 
waived  and  surrendered,  and  apply  the  proceeds,  first, 
to  the  cost  and  expenses  of  sale,  then  to  the  in- 
debtedness above  mentioned  and  interest,  and  the 
surplus,    if  any,    to   the   said   Matson." 
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As  before  stated,  the  note  now  in  controversy  was 
provided  for  along  with  other  notes  in  this  deed  of 
trust. 

The  question  that  presents  itself  for  our  consid- 
eration is  whether  the  terms  of  this  instrument 
granted  an  extension  of  time  of  payment  to  the  prin- 
cipal, Matson,  in  such  a  sense  as  to  release  the 
surety,    Johnson. 

It  is  well  settled  that  if  the  creditors  grant 
an  extension  of  time  of  payment  upon  a  valid 
consideration,  for  a  definite  and  fixed  period,  to 
the  principal  debtor,  the  prejudice  of  the  surety 
and  without  his  consent,  it  will  operate  to  re- 
le&se  the  surety  from  his  liability.  2  Daniel  on 
Negotiable  Insts.,  Sec.  1328;  Johnson  v.  Hacker^  8 
Heis.,  388;  Apperson  v.  Croas^  6  Heis.,  481;  IliU  v. 
BosticJc^  10  Yer.,  415;  Lea  v.  Dozier^  10  Hum.,  447; 
Peay   v.   Poston^    10   Yer.,    111. 

It  is  equally  well  settled  that  there  must  be  an 
actual  valid  agreement  for  delay,  either  express  or 
necessarily  implied,  for  a  definite  or  fixed  time,  to 
work  this  effect,  and  that  the  mere  taking  of  col- 
lateral or  additional  security,  without  extending  the 
time  of  payment,  will  not  release  the  surety,  nor 
will  the  mere  delay  to  collect  the  debt  have  that 
effect,  in  the  absence  of  a  valid  agreement.  Story's 
Eq.  Jur.,  326;  WiUon  v.  Langford^  6  Hum.,  320; 
2  Daniel  on  Neg.  Inst.,  Sec.  1328;  Pendexter  v. 
Verno7ij  9  Hum.,  89;  Milkr  v.  Knight^  6  Bax.,  503; 
7   Bax.,    127. 
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The  Court  of  Chancery  Appeals  found  that  the 
language  used  in  this  deed  of  trust  necessarily  im- 
plied that  delay  would  be  granted  in  the  enforce- 
ment of  the  debt  and  sale  of  the  property,  though 
the  parol  testimony  was  to  the  effect  that  no  such 
delay   was   granted   or   intended. 

In  this  construction  of  the  language  of  the  deed 
of  trust  we  are  unable  to  agree  with  the  Court  of 
Chancery  Appeals.  The  language,  as  before  quoted, 
is,  ^'If  said  Matson  shall  pay  to  the  bank  the  full 
amount  of  the  indebtedness  above  mentioned,  with  the 
interest  thereon,  within  six  months  from  this  date, 
then  these  presents  and  the  estate  hereby  conveyed 
shall  cease  and  he  void.''  Evidently,  this  language, 
taken  alone,  would  imply  an  intention  to  give  the 
debtor  six  months  in  which  to  pay  the'  debt  and 
interest.  The  trust  deed,  however,  continues:  '<But 
if  default  shall  be  made  in  payment  of  the  sum  of 
money  above  mentioned,  or  any  part  thereof,  or  the 
interest  thereon,  on  or  before  the  end  of  said  six 
months,''  then  a  sale  should  be  had  of  the  property 
conveyed. 

When  the  trust  deed  was  executed,  the  note  of 
Matson,  with  Johnson  surety,  was  already  overdue 
and  in  default,  and  it  so  continued  during  the  whole 
of  the  six  months,  and  we  are  unable .  to  see,  look- 
ing at  the  terms  of  the  trust  deed,  why  the  bank 
might  not,  immediately  on  the  execution  of  the  trust 
deed,  sue  upon  the  note  and  proceed  to  execute  the 
trust,    and   why   it   might   not   have   been   executed   on 
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any  day  thereafter  daring  the  six  months.  The  lan- 
guage used  admits  of  no  other  construction.  The 
note  on  which  Johnson  was  surety  was  executed 
March  17,  1891,  and  due  at  ninety  days,  while  the 
deed  of  trust  was  executed  February  22,  1892,  and 
the  note  was  therefore  overdue  and  in  default  when 
the  trust  was  made,  and  so  continued,  and  was  not 
changed  or  renewed  to  run  for  six  months  with  the 
trust  deed. 

Upon  examination  of  the  deed  of  trust  we  do  not 
find  any  one  of  the  numeroaB  debts  provided  for  in 
it  whose  date  of  maturity  was  postponed  for  six 
months  from  the  time  the  trust  was  executed,  but 
they  were  each  and  all,  with  one  exception,  overdue 
and  in  default  at  that  time.  So  that  the  bank  did 
not  place  itself  in  such  condition  that  it  could  not 
proceed  to  sue  or  to  sell  the  property  conveyed  un- 
til after  six  months  from  the  date  of  the  trust  deed, 
but,  on  the  contrary,  could  proceed  at  once.  There 
is,  therefore,  no  valid  agreement  for  delay  to  be 
necessarily  implied  from  the  terms  of  the  trust  deed. 
The  most  that  can  be  said  is  that  the  bank  took  a 
deed  of  trust  upon  all  the  principal  debtor's  prop- 
erty, and  forebore  to  enforce  it.  It  was,  therefore, 
merely  a  delay  to  collect  the  debt,  but  not  because 
of  any  valid  agreement  to  do  so.  It  is  apparent  that 
Johnson  might  have  required  the  bank  to  foreclose 
at  the  time  the  trust  deed  was  made,  or  soon  there- 
after,   and    could    have    realized    the    debt   and   saved 


SEPTEMBER  TERM,  1897.  397 

Bank  v.  .Matson. 

the   surety,  and   the   surety  was   not,  therefore,   preju- 
diced  in   his   remedy   by   the   act   of,  the   principal. 

We  are  of  opinion  there  is  error  in  the  decree 
of  the  Court  of  Chancery  Appeals,  and  it  is  reversed, 
and  judgment  will  be  rendered  in  favor  of  the  bank 
against  Johnson  for  the  amount  of  the  note  and  in- 
terest  and   all   costs   of   the   appeal. 
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Reese  v.  Miles. 

(Knoxville.     September   22,    1897.) 

1.  Measure  of  Damages.    For  hreach  of  warranty  as  to  quality  of 

article  sold. 

The  measure  of  damages  for  the  vendor^s  breach  of  warranty  of 
quality,  is,  ordinarily,  the  difference  in  value  of  the  article 
sold  and  that  delivered  at  the  place  of  delivery,  if  there  is  a 
market  there,  and,  if  not,  then  in  the  nearest  market,  with 
freight  added.    (Post,  p.  400,) 

Cases  cited  and  approved:  Coffman  v,  Williams,  4  Heis.,  239; 
McDonald  v.  Timber  Co.,  88  Tenn.,  47. 

2.  Same.     Same, 

But  for  breach  of  warranty  as  to  quality  of  a  commodity  bought, 
with  the  vendor^s  knowledge,  to  be  resold  on  another  market, 
the  damages  may  include  both  the  losses  actually  sustained 
and  also  the  profits  the  purchaser  would  have  made  upon  the 
resale  on  such  market,  had  the  article  been  what  it  was  war- 
ranted to  be.     (Post,  p,  401. ) 

Cases  cited:  McDonald  v.  Timber  Co.,  88  Tenn.,  43;  78  N.  C,  125; 
31  N.  C,  430;  9  Ex.,  353. 

3.  Same.    Evidence  of. 

The  recovery  against  a  buyer  for  breach  of  his  warranty  as  to 
quality  on  a  resale,  affords  prima  fade  evidence  of  the  amopnt 
of  damages  which  he  is  entitled  to  recover  from  his  seller  for 
the  breach  of  a  similar  warranty.     {Post,  pp.  399-402.) 


FBOM     WASHINGTON. 


Appeal   in    error   from   Circuit   Court   of    Washing- 
ton  County.      H.  T.  Campbell,  J. 
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RoBT.  BuBROw   for   Reese. 
Harmon   &   Swingle   for   Miles. 

Wilkes,  J.  Reese  sold  Miles  thirty-seven  cases 
of  fresh  eggs,  to  be  delivered  at  Johnson  City,  and 
received  for  them  fifteen  cents  per  dozen.  Miles 
sold  them  to  Bitner,  at  Johnson  City,  in  the  same 
cases,  at  fifteen  and  one-half  cents  per  dozen.  Bit- 
ner shipped  them  to  Boston,  and  sold  them  at  six> 
teen  cents  per  dozen.  In  each  instance  there  was  a 
warranty  that  the  eggs  were  fresh.  They  were  not 
fresh,  but  a  part  of  them  were  "limed,"  a  portion 
"stale,"  and  a  portion  "fresh,"  and  they  were  mixed 
together  in  packing  them  in  the  cases.  In  conse- 
quence  of  the  eggs  not  being  fresh,  they  sold  in  the 
Boston  market  for  seven  cents  per  dozen  less  than 
they  would  have  sold  for  if  fresh.  Bitner  claimed 
damages  of  Miles  for  a  breach  of  warranty,  and  se- 
cured $ therefor,  being  the  difference  in  price  be- 
tween "fresh"  and  "mixed"  eggs  in  the  Boston  mar- 
ket, and  Miles  thereupon  sued  Reese  for  a  like  sum. 
The  cause  was  heard  before  the  Court  and  jury, 
and  there  was  a  verdict  and  judgment  for  Miles  for 
$82.59  and  costs,  being  virtually  the  same  amount 
as  he  paid  to  Bitner.  Reese  has  appealed  to  this 
Court,  and  assigned  errors.  These  are,  in  substance, 
that  there  is  no  evidence  to  support  the  verdict, 
and  that  the  Court  erred  in  instructing  the  jury  as 
to   the   measure   of   damages. 

It    is    said    Miles   sold   the   eggs    bought   of    Reese, 
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to  Bitner,  for  one-half  cent  profit  on  the  dozen,  and 
hence  lost  nothing  in  his  trade  with  Reese,  and  that 
Keese  has  nothing  to  do  with  the  trade  between 
Miles   and   Bitner,    nor   with   its   consequences. 

The  complaint  of  the  charge  is  that  the  trial  Judge, 
in  substance,  said  to  the  jury  that  if  the  buyer  bought 
the  eggs  for  another  market,  then  the  price  in  that 
market  between  fresh  and  mixed  eggs  would  be  the 
measure  of  damages,  and  refused,  upon  request,  to 
charge  that  the  proper  measure  of  damages  was  the 
difference  in  market  value  between  limed  and  fresh 
eggs  in  Johnson  City,  the  place  of  delivery,  or,  if 
there  was  no  market  there,  then  at  the  nearest  point 
where  there  was  a  market,  with  cost  of  freight 
added. 

There  was  proof  tending  to  show  that  the  market 
value  of  such  eggs  was  the  same  in  Boston  and 
Washington;  that  Reese  knew  when  he  sold  the  eggs 
to  Miles,  that  Miles  intended  to  sell  them  at  Wash- 
ington, and  that  Miles  knew  when  he  sold  to  Bitner, 
that  he  intended  to  sell  them  at  Boston,  hence  the 
pertinency  of  the  charge  given  and  asked.  l^nques- 
tionably,  the  general  rule  is  that  the  measure  of 
damas:es  is  the  difference  in  value  of  the  article 
bought  and  that  delivered  at  the  place  of  delivery 
if  there  is  a  market  there,  and,  if  not,  then  in  the 
nearest  market,  with  freight  added.  Coffman  v.  JfV/- 
liaviH^  4  Heis.,  239;  McDonuld  v.  Timber  Co,^  4 
Pickle,    47;    5    Am.    &   Eng.    Enc.    L.,    31. 

Benjamin   on   Sales   (6th    Ed.)    lays   down   the  gen- 
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eral  rule  as  we  have  stated  it.  He  also  says  (p. 
907):  ''A  vendor  who  takes  a  warranty  with  notice 
that  he  buys  to  sell  again  in  another  market,  may 
include  in  his  damages  both  the  losses  actually  sus- 
tained by  the  breach  and  also  the  profits  he  would 
have  made  upon  the  resale  had  the  article  been 
what  it  was  warranted  to  be.  Citing  Lewis  v. 
Sauntree^  78  N.  C,  125;  Oldham  v.  Kerchener^  31 
N.    C,    430. 

These  cases  are  also  reported  in  28  American  Re- 
ports, at  pages  302-309,  and  seem  to  be  directly  in 
point  as  to  the  correctness  of  the  charge  of  the 
learned  trial  Judge,  and  it  was  certainly  correct  law 
in  the  controversy  between  Bitner  and  Miles.  See, 
also,  case  of  Hadley  v.  Baxendale^  9  Ex.,  353,  quoted 
with  approval  in  McDonald  v.  The  Timber  Co.^  4 
Pickle,  43,  also,  Sutherland  on  Damages,  Sec.  52. 
This  does  not  appear  to  us,  however,  to  be  the 
controlling  feature  in  the  contest  between  Reese  and 
Miles,  inasmuch  as  Miles  abandoned  his  purpose  to 
ship  to  Washington,  and  actually  sold  to  Bitner,  at 
one-half  cent  profit,  at  Johnson  City.  When  he  sold 
to  Bitner,  however,  he  made  himself  liable  for  the 
damages  that  Bitner  might  sustain  in  the  Boston 
market  and   recover   from   him   because  the  efftjs  were 

DO 

not   fresh,   as   represented. 

Having  been  compelled  to  make  Bitner  whole  be- 
cause of  the  breach  of  warranty,  he  has  a  clear 
legal  right  against  his  vendor  for  the  like  damages 
caused     by     a     similar     breach    of    warranty.       Reese 

15  P— 26 
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sold  to  Miles  with  warranty.  Miles  sold  to  Bitner 
with  like  warranty.  Bitner  recovered  upon  his  war- 
ranty against  Miles,  his  vendor,  and  Miles,  in  this 
suit,  seeks  to  recover  from  Reese,  his  vendor 
for  a  like  cause.  While  his  right  to  such  recovery 
would  not  ordinarily  depend  on  Bitner' s  recovery, 
yet  that  recovery  furnishes  a  good  ground  for  such 
recovery,    and  prima  facie   fixes   the    damages. 

The  true  rule  applicable  in  this  case  is  laid  down 
in  2  Schouler  on  Personal  Property,  Sec.  586,  as 
follows:  *' Supposing  the  buyer  to  have  made  a 
subsale  of  the  defective  goods  whose  quality  was 
warranted,  if  he  has  done  so  with  a  like  warranty, 
the  sum  paid  on  the  judgment  recovered  against 
him  by  the  sub-buyer  for  the  same  breach,  is  prima 
facie  evidence  of  the  amount  to  be  recovered  as 
special   damages   on   his   own   suit." 

We  think  justice  has  been  reached  in  the  case 
and  there  is  sufficient  evidence  to  support  the  ver- 
dict, and  the  judgment  of  the  Ck)urt  below  is  af- 
firmed  with   costs. 
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Williams  v.    Cox. 

{Kiioxville.      September    25,     1897.) 

1.  Banks  and  Banking.    Reclaiming  proceeds  of  check  from  insol- 

vent bank. 

One  who  delivers  a  check  to  a  bank  when  it  is  known  by  its  offi- 
cers to  be  hopelessly  insolvent,  has  the  right  to  reclaim  it  or 
its  proceeds  if  they  ban  be  identified  and  separated.  {Postt  p. 
404.) 

Cases  cited  and  approved:  Bruner  u  Bank,  97  Tenn.,  545;  Wil- 
liams V.  Cox,  97  Tenn.  |  557. 

2.  Same.     Same,    Example, 

The  proceeds  of  a  check  received  for  collection  by  a  bank  when 
its  officers  knew  that  it  was  hopelessly  insolvent,  and  which 
was  not  collected  until  after  the  bank  had  failed,  belong  to 
the  customer,  although  the  check  was  sent  for  collection  with 
other  checks  to  another  bank,  which  retained  from  the  entire 
amount  collected  an  amount  exceeding  that  of  such  check,  for 
its  indemnity,  remitting  the  remainder,  exceeding  the  amount 
of  the  check,  to  the  receiver  of  the  former  bank,  as  it  will  be 
presumed  in  such  case  that  the  proceeds  of  such  check  were 
remitted.     (Post,  pp,  404-408,) 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John  P.    Smith,    Ch. 

Isaac  Harr  and  Burrow   Bros,    for   Williams. 

Faw  &  Cox  for   Cox. 
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Wilkes,  J.  This  case  has  been  heretofore  con- 
sidered by  this  Court,  and  an  opinion  rendered, 
which   is   reported   in    13   Pickle,    555. 

After  the  hearing  and  decision  of  the  case  upon 
the  record  as  it  then  stood,  and  the  filing  of  the 
'Opinion  of  the  Court,  a  written  request  was  pre- 
sented to  the  Court  asking  a  rehearing  upon  the 
ground  that  an  agreement  entered  into  had  been 
lost  from  the  record.  This  agreement  was  to  the 
effect  that  the  Johnson  City  bank  was  hopelessly 
insolvent  when  the  check  for  $167.50  on  the  As- 
sistant Treasurer  of  the  United  States  was  handed 
to  it  by  complainant  on  the  twelfth  of  November, 
1894,  and  that  this  fact  was  well  known  to  the 
officers  of  the  bank.  It  is  agreed  that  such  is  the 
case,  and  that  the  cause  be  reheard  with  the  addi- 
tion of  this  fact  to  the  original  record.  We  there- 
fore rehear  the  case  upon  the  record,  with  this  fact 
in  addition  to  what  was  before  us  on  the  original 
trial. 

The  check  having  been  received  by  the  bank 
when  it  was  known  to  be  hopelessly  insolvent,  the 
complainant,  Williams,  had  the  right  to  reclaim  it 
or  its  proceeds  if  they  could  be  identified  and  sep- 
arated. B'i'uner  v.  The  Bank^  13  Pickle,  545,  546, 
and   cases   there   cited. 

It  appears  that  when  the  New  York  bank  re- 
ceived ^nd  collected  this  check  the  Johnson  City 
bank  had  already  closed  its  doors,  which  it  did  at 
noon    on    November    12,    1894,    the    same   day   it  re- 
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ceived  the  check,  and  the  New  York  bank  collected  it 
November  14,   1894.     Williams  v.  CoXy  13  Pickle,  657. 

It  also  appears  that  when  the  Johnson  City  bank 
closed  its  doors,  the  New  York  bank  held  of  its 
funds,  and  was  indebted  to  it  $6,644.67;  that  it 
afterwards  remitted  to  the  receiver  of  the  Johnson 
City  bank  all  of  this  amount  except  $771. 62,  which 
it  retained  to  indemnify  itself  against  certain  redis- 
counts which  it  had  indorsed  for  the  Johnson  City 
bank.  The  check  in  controversy  was  a  portion  of 
the  last  remittance  by  the  Johnson  City  bank  to 
the  New  York  bank  before  it  closed  its  doors,  the 
total  of  which  was  $496.87.  See  Williams  v.  Cox, 
13   Pickle,   567. 

It  is  now  insisted  that  this  Court  will  presume 
that  the  proceeds  of  this  check  were  a  portion  of 
the  $771.62  retained  by  the  New  York  bank,  and 
not  a  portion  of  the  $4,878.06  sent  to  the  receiver 
of  the  Johnson  City  bank,  and  hence  the  fund  can- 
not  be  traced  into  the  hands  of  the  receiver,  but 
must  be  presumed  to  be  in  the  hands  of  the  New 
York  bank;  that  the  burden  of  proof  is  on  com- 
plainant to  trace  the  fund  and  recover  it  from  the 
party  that  had  it  when  he  filed  his  bill,  and  that, 
as  against  creditors  of  the  insolvent  bank,  the  Court 
will  not  presume  the  funds  to  be  in  the  hands  of 
the  receiver,  and  fix  a  prior  claim  upon  them,  but 
will  presume  the  contrary,  so  as  to  distribute  the 
funds  in  the  hands  of  the  receiver  pro  rata  among 
all   the   creditors. 
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There  is  nothing  in  the  record  to  show  the  final 
disposition  of  the  $771.62  retained  by  the  New  York 
bank  to  protect  itself  against  its  indorsement  on  the 
paper  rediscounted  for  the  Johnson  City  bank.  If 
the  paper  thus  rediscounted  was  paid,  then  this  fund 
should,  like  the  $4,873.05,  have  been  returned  to 
the    receiver   of   the   Johnson   City   bank. 

Indeed,  it  admits  of  serious  question  whether  the 
New  York  bank,  after  the  insolvency  of  the  Johnson 
City  bank,  had  a  right  to  withhold  this  $771.62,  or 
any  other  funds  of  the  Johnson  City  bank,  for  its 
indemnity,  in  the  absence  if  any  agreement  previously 
made  to  that  effect,  and  such  agreement  is  not 
shown.  But  however  that  may  be,  it  had  no  right 
to  retain  the  proceeds  of  this  identical  check  for  that 
purpose,  inasmuch  as  it  did  not  receive  and  collect 
it  until  after  the  Johnson  City. bank  closed  its  doors, 
and  we  cannot  presume  that  it  did  retain  these  pro- 
ceeds, but  rather  that  it  retained  other  funds  of  the 
Johnson  City  bank  which  it  had  previously  received, 
and  held  for  general  account  of  that  bank.  As  said 
in  Bruner  v.  Bank^  13  Pickle,  545,  all  checks  re- 
ceived by  the  New  York  bank  after  the  Johnson 
City  bank  closed  its  doors  should  have  been  kept  sep- 
arate, and  accounted  for  to  the  receivers  or  the  true 
owners,  and  not  credited  to  the  Johnson  City  bank, 
and  such  credit,  if  given,  could  not  prejudice  com- 
plainant^ s  right  to  rescind  his  contract  for  the  fraud 
of  the  Johnson  City  bank,  and  to  recover  back  the 
proceeds    not    credited   when    the   Johnson    City    bank 


SEPTEMBER  TERM,   1897.  407 

Williams  v.  Cos. 

failed.  In  other  words,  in  view  of  the  fraud  of 
the  Johnson  City  bank  in  receiving  the  check  when 
it  was  insolvent  and  its  failure  before  the  check  was 
collected,  the  proceeds  of  the  check,  when  collected, 
were  the  property  of  the  customer,  Williams,  and 
mingling  them  with  other  funds  of  the  New  York 
bank  would  not  deprive  him  of  the  right  to  follow 
them,  and  it  must  be  presumed  the  New  York  bank 
remitted  the  proceeds  of  that  check  to  the  receiver 
in   the   remittance  of  $4,873.05   and  did   not  retain  it. 

We  are  not  now  considering  the  right  of  complain- 
ant, Williams,  to  follow  the  proceeds  of  his  check  into 
the  New  York  bank,  and  recover  them  from  that 
bank.  That  question  is  not  presented,  and  the  New 
York  bank  is  not  a  party  to  this  suit.  Neither  does 
any  question  ^  arise  as  to  the  right  of  the  New  York 
bank  to  retain  the  proceeds  of  the  check  to  make 
good  any  balance  the  Johnson  City  bank  may  have 
owed  it  on  account,  as  the  Johnson  City  bank  did 
not,  when  it  closed  its  doors,  owe  the  New  York 
bank  anything,  but,  on  the  contrary,  the  New  York 
bank  had  the  funds  of  the  Johnson  City  bank  on 
deposit,   and  to  the  credit  of   that   bank. 

We  are  of  opinion  that  because  of  the  new  fact 
injected  into  the  record  under  the  agreement,  that 
the  Johnson  City  bank's  officials  knew  of  its  insol- 
vency when  they  received  complainant's  check,  he 
had  a  right  to  reclaim  it,  or  its  proceeds,  and  that 
such  proceeds  must  be  held  to  have  come  into  the 
receiver's    hands    from   the    New   York   bank.      Judg- 
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ment  will  therefore  be  rendered  in  complainant's 
favor  for  the  amount  of  said  check,  less  the  amount 
received  by  the  complainant  on  it,  to  wit,  $133.83, 
and  interest  from  November  14,  1894,  and  all  the 
unpaid   costs   of  this   Court  and   of  the   Court  below. 
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Maxwell   v,    Stuart. 

(Kn/)xville,      September   25,    1897.) 

1.  Statutes.    Repeal  of,  by  implication.    Example, 

Acts  1871,  Ch.  65,  prescribing'  duties  of  Clerks,  Registers,  and 
other  officials,  in  relation  to  keeping  indexes  of  the  records  of 
their  respective  offices,  and  defining  their  liability,  both  civil 
and  criminal,  for  failure  to  do  so,  operates  to  repeal,  by  impli- 
cation, the  pre-existing  statutes  prescribing  duties  and  defin- 
ing liabilities  of  Registers  of  Deeds  in  this  respect.  The  later 
statute  covers  the  entire  subject-matter  of  the  earlier  ones, 
and  of  necessity  repeals  them.     {Post,  pp.  414-416.) 

Act  construed:  Acts  1871,  Ch.  65. 

Code  construed:  {567  (S.);  ${538,  456a  (M.  &  V.);  Ii45i,  456 
(T.  &  S.). 

Cases  cited  and  approved:  Terrell  v.  State,  86  Tenn.,  523;  Poe  v. 
State,  85  Tenn.,  495;  The  Druggists*  Cases,  85  Tenn.,  450. 

2.  Register  of  Deeds.    lAabiMy  for  faiVwre  to  keep  full  index. 

The  failure  of  a  Register  of  Deeds,  through  mistake  of  judgment, 
unattended  by  such  circumstances  of  gross  and  inexcusable 
negrligence  as  implies  willfulness,  to  index  a  trust  deed  in  the 
names  of  both  of  its  makers,  does  not  render  him  liable  on  his 
official  bond  to  the  party  thereby  injured,  under  Acts  1871, 
Ch.  65,  prescribing  the  duties  of  Registers  with  regard  to  in- 
dexes, and  making  any  Register  liable  on  his  bond  who  shall 
*  *  willfully  violate  "  the  statute  in  th  is  respect.  (Post,  pp.  416-419. ) 

Act  construed:  Acts  1871,  Ch.  85. 

Cases  cited:  McTeer  v.  Lebow,  85  Tenn.,  123;  Boyd  v.  Ferris,  10 
Hum.,  406;  Spears  v.  Smith,  9  Lea,  486. 

3.  Same,     Method  of  indexing. 

The  names  of  both  makers  of  a  trust  deed  should  be  indexed  by 
the  Register,  where  separate  parcels  of  land  belonging  to  each 


410  KNOXVILLE : 


Maxwell  v.  Stuart. 


maker,  separately  and  individually,  are  conveyed  by  such  deed. 
{Post,  PP-  417,  418.) 


Act  construed:  Acts  1871,  Ch.  85. 


FROM   WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington 
County.  H.  T.  Campbell,  Ch.,  sitting  by  inter- 
change. 

KiRKPATBiCK,    Williams    &    Bowman   for   Maxwell. 

Deaderick  &  Epps  and  Newton  Hacker  &  Son 
for   Stuart. 

Wilkes,  J.  This  is  a  bill  filed  against  the  Reg- 
ister of  Washington  County,  and  the  sureties  on  his 
official  bond,  for  failing  to  properly  index  a  mort- 
gage upon  the  real  estate  of  William  Harr  in  the 
index   of   the   record   book   in   his   office. 

The  Chancellor  refused  any  relief  and  complainant 
appealed.  The  Court  of  Chancery  Appeals  reversed 
the  holding  of  the  Chancellor,  and  held  the  defend- 
ants liable  for  damages,  and  fixed  the  basis  on  which 
they  would  be  computed,  and  defendants  have  ap- 
pealed  to   this   Court   and   assigned   errors. 

The  facts,  as  found  and  reported  by  the  Court  of 
Chancery  Appeals,  are  that  complainant,  who  is  a 
resident    of   Connecticut,    made   a    loan   of    $2,500    to 
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William  Harr.  The  loan  was  negotiated  for  Harr 
by  one  Brading,  a  resident  of  Johnson  City,  and 
one  Jacobs,  who  lived  at  some  point  North.  As  a 
condition  of  the  loan,  complainant  exacted  mortgage 
security  upon  unincumbered  real  estate,  and  that  an 
abstract  of  title  showing  these  facts  should  be  fur- 
nished  to   him. 

Brading  and  Harr  solicited  Mr.  Faw,  of  Johnson 
City,  a  competent  attorney,  to  prepare  the  abstract 
of  title  for  them.  Complainant  did  not  know  Faw 
in  the  matter,  and  had  no  contract  with  him  and 
nothing  to  do  with  his  selection.  Complainant  ac- 
cepted the  abstract  prepared  by  Faw  for  Harr  when 
it  was  brought  to  him,  and,  upon  the  faith  of  it, 
took  the  mortgage  and  loaned  the  money.  Faw, 
Jacobs,  and  Brading  were  all  to  be  directly  or  in 
directly  paid  by  Harr,  and  complainant  was  not  ob- 
ligated to  pay  anything,  nor  did  he  pay  anything 
to  either  of  them.  John  E.  Harr,  the  brother  of 
Wm.  Harr,  was  selected  as  trustee,  and  complainant 
assented  thereto,  but  had  nothing  to  do  with  his 
selection. 

John  E.  Harr  and  wife  and  Wm.  Harr  and  wife, 
some  weeks  before  this  mortgage  was  executed,  had 
joined  in  a  trust  deed  to  Newton  Hacker,  to  secure 
a  debt  to  the  Watauga  Bank,  each  conveying  sep- 
arate property  of  his  own,  and  Wm.  Harr  convey- 
ing  the  real  estate  he  afterward  mortgaged  to  his 
brother,    John   E.,    for   the   benefit   of   complainant. 

This   deed   of   trust   to   Hacker   was   regularly   reg-   . 
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istered  when  it  was  made,  and  before  the  mortgage 
for  complainant's  benefit,  and  was  entered  by  the 
Register  in  the  note  book,  **Harr,  Will,  et  cUs.y  to 
Hacker,  Newton,  trustee."  In  the  volume  in  which 
it  was  registered  it  was  indexed  **John  E.  Harr  ^ 
als.    to   Newton   Hacker,    trustee." 

Both  these  books  were  in  the  Register's  office 
when  Mr.  Faw  made  his  abstract,  but  ho  only  exam- 
ined the  index  of  the  latter,  and  from  it  made  his 
abstract;  and,  as  it  did  not  show  that  Wm.  Harr 
had  joined  in  tbe  trust  deed  to  Hacker,  the  incum- 
brance created  thereby  did  not  appear  in  the  abstract 
of   title. 

Complainant,  soon  after  the  first  installment  of  in- 
terest was  paid  on  his  debt,  learned  of  the  defect  in 
the  title  and  the  incumbrance  on  the  land  by  the 
Hacker,  trust  deed,  and  he  thereupon  sold  and  trans- 
ferred his  notes  and  mortgage  to  the  Citizens'  Bank 
for  $1,975,  receiving  from  the  bank  time  certificates 
of  deposit  therefor.  Some  question  afterward  being 
made  as  to  the  authority  of  the  officers  of  the  bank 
to  buy  the  notes  and  mortgage,  complainant  repur- 
chased them  from  the  bank,  and  the  complainant's 
notes  and  mortgage  were  returned  to  him,  and  he 
received  from  the  bank,  in  additi(m,  a  note  amount- 
ing to  ^576  as  one  of  the  terms  of  the  repurchase. 
Complainant  took  judgment  against  Wm.  Harr  on  bis 
debt,  and  execution  as  to  him  has  been  returned 
7iulla  bona.  The  property  conveyed  for  complainant's 
benefit   would    have    been   amply   sufficient    to    protect 
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his  debt  but  for  the  prior  mortgage  to  Hacker;  as 
it   is,    it   has   all   been   consumed   by   that   mortgage. 

The  Court  of  Chancery  Appeals  find  that  the 
Register  was  guilty  of  no  willful  negligence,  but  was 
under  the  impression  that  the  indexing  had  been  done 
according  to  law,  and  that  all  that  the  statute  re- 
quired  had   been   done. 

The  registration  and  indexing  in  controversy  in 
this  case  were  done  before  the  Act  of  1893  was 
passe49  &nd  hence  it  is  not  to  be  considered  in  de- 
termining  the  duties  and  liabilities  of  the  Register. 
The  Acts  directly  bearing  upon  the  matters  of  in- 
dexing, and  the  liability  of  the  Register  therefor,  are 
the  Acts  of  1839,  Ch.  26,  Sec.  12,  which  was  brought 
into  the  Code  of  1858  as  Subsec.  11  of  §  454,  and 
is  in  these  words:  '*To  place  any  instrument  he  reg- 
isters, at  the  time  of  registration,  in  the  index  of 
the  book  in  which  it  is  registered,  under  the  initial 
letter,  as  well  the  name  of  the  bargainor  as  of  the 
bargainee."     See   Code   of    1858,    §454,    subsec.    11. 

Section  455  of  the  Code  of  1858,  provides  as 
follows:  '<For  failing  to  make  such  index,  the  Regis- 
ter shall  forfeit  one  hundred  dollars,  one-half  to 
the  use  of  the  State  and  the  other  half  to  the 
person  who  shall  sue  for  the  same.  This  was  also 
a  provision  of  the  Act  of  1839,  Sec.  456.  Code  of 
1858  provides  that,  <*upon  failure  to  perform  any 
of  said  duties,  the  Register  may  be  indicted,  and,  on 
conviction,  fined  and  imprisoned,  and  shall  be  civilly 
responsible    to    any   person    injured    by   the   failure." 
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This  was  from  the  Act  of  1841,  Ch.  12,  Sec.  6. 
This  Act  of  1841,  Ch.  12,  did  not  contain  any  pro- 
vision as  to  indexing,  but  was  wholly  devoted  to 
the  duties  of  the  Register  in  keeping  a  proper  note 
book  and  making  proper  entries  thereon,  and  it  was 
provided  that  such  entry  upon  the  note  book  should 
be  notice  to  the  whole  world  from  the  day  and 
hour  when  received  and  noted.  It  was  with  refer- 
ence to  this  duty  that  the  Act  of  1841  provided  a 
civil  liability  against  the  Register,  and  it  had  no 
reference  to  the  index.  But  when  the  Acts  were 
brought  forward  into  the  Code  of  1858,  they  were 
so  arranged  and  codified  that  the  Register  was  made 
liable  civilly  for  a  breach  of  any  of  his  duties,  in- 
cluding that  of  keeping  a  proper  index,  and  this 
must  therefore  be  treated  as  law  at  and  after  that 
time  up  to  the  passage  of  the  Act  of  1871,  Ch.  86. 
In  view  of  the  subsequent  passage  of  this  latter  Act, 
regulating  the  duties  and  liabilities  of  the  Register, 
we  need  not  construe  the  provisions  of  the  Code  of 
1858,    and   prior    Acts    upon   the   subject. 

The  Act  of  1871,  Ch.  85,  is  a  general  law  upon 
the  subject  of  indexing  all  public  records.  Its  cap- 
tion is  *^An  Act  to  require  Clerks,  Registers,  and 
other  public  ofiicers  to  keep  a  perfect  index  to  all 
their  record  books."  The  first  section  provides  as 
follows:  **  Hereafter,  each  and  every  Clerk  of  any  of 
the  Courts  of  this  State,  every  Register  or  other 
public  oflScer  of  this  State,  whose  duty  it  may  be  to 
keep   any    record    books    wherein   the    record    of  any 
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Court  or  of  any  County  shall  be  kept,  to  keep  an 
index  book  to  each  book,  wherein  any  suit,  decree,' 
judgment,  sale,  mortgage,  transfer,  lien,  deed,  or 
power  of  attorney  or  other  records  shall  be  kept,  in 
which  index,  such  Clerk,  Register,  or  public  oflScer 
shall  enter  in  alphabetical  order,  under  the  name  of 
each  party,  every  such  suit,  judgment,  decree,  sale, 
deed,  mortgage,  or  other  matter  of  record  required 
by  law  to  be  by  him  entered  in  the  record  book 
or  books  to  be  kept  by  such  Clerk,  Register,  or 
other  public  oflScer,  to  the  end  that  any  judgment, 
decree,  sale,  conveyance,  mortgage  or  other  record 
may  be  found  under  the  name  of  either  party  to 
any   transaction   of   record." 

The  second  section  is  in  these  words:  **Any  Clerk, 
Register,  or  other  public  officer  required  by  law  to 
keep  any  record  book  or  books,  who  shall  willfully 
violate  the  provisions  of  the  first  section  of  this  Act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  shall  be  fined  at  the  discretion  of  the 
Court  trying  the  cause,  and  moreover  he  and  his 
official  sureties  shall  be  liable  to  the  injured  party 
for  all  damages  sustained  by  him,  her,  or  them,  in 
consequence  of  a  failure  to  comply  with  the  require- 
ments of  this  Act,  to  be  recovered  before  any  Court 
of  competent  jurisdiction. 

It  will  be  seen  that  this  Act  undertakes  to  set 
out  the  entire  duty  of  Clerks  and  Registers  in  re- 
gard to  indexes,  and  it  clearly  contemplates  that  the 
name   of   either    party   to    any   transaction    of    record 
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may  appear  in  the  index.  It  also  undertakes  to  de- 
tine  the  liabilities,  both  civil  and  criminal,  of  the 
Clerk  and  Register,  for  failing  to  make  and  keep 
such  index,  and  it  was  clearly  intended  to  repeal  all 
laws  by  implication,  which  were  in  conflict  with  its 
provisions,  and  to  regulate  the  entire  matter,  both 
as  to  duties  to  be  performed  and  liabilities  to  be  in- 
curred, and  it  must  be  given  this  effect.  Terrell  v. 
State,  2  Pickle,  523;  Poe  v.  State,  1  Pickle,  495; 
The  Druggists*    cases,    1    Pickle,    460. 

The  proper  construction  of  this  Act  of  1871  is 
that  civil  and  criminal  liability  shall  attach  to  the 
Register  only  in  cases  where  the  officer  willfully  vio- 
lates the  provisions  of  the  Act  and  fails  to  keep  the 
indexes   as   directed. 

This  being  the  proper  construction  of  the  Act  in 
force  when  this  abstract  was  made,  the  conclusion 
is  that  while  the  indexing  was  not  done  as  the  law 
directs,  still,  the  Court  of  Chancery  Appeals  having 
found  that  there  was  no  willful  violation  of  his  duty 
on  the  part  of  the  Register,  but  only  a  mistake  of 
judgment  as  to  what  his  duty  required  him  to  do, 
he  and  his  sureties  are  not  liable  for  the  omission. 
Some  discretion  is'  necessarily  vested  in  the  Register 
as  to  how  he  shall  keep  his  index  under  the  law, 
and  if,  in  a  iona  Jid-e  attempt  to  comply  with  the 
law,  he  makes  a  mistake,  which  is  simply  one  of 
judgment  on  his  part,  and  not  a  willful  neglect  of 
duty,  he  and  his  sureties  should  not  be  held  liable 
therefor.       However    this    may   be,    such   is   the   plain 
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provision  and  meaning  of  the  law,  and  it  must  be 
executed  as  we  find  it,  leaving  it  to  the  Legislature 
to   amend   it   if   desired. 

The  index  is  not  an  essential  part  of  the  regis- 
tration necessary  to  make  it  effectual.  Deeds  and 
other  instruments  take  effect  and  have  force  from 
the  moment  they  are  properly  noted  for  registration. 
The  index  to  the  book  in  which  the  instrument  is 
registered  is  intended  to  furnish  a  ready  reference 
to  the  matters  contained  in  the  volume.  But  it  is 
not  required  in  it  to  state  all  the  facts,  or  even  a 
synopsis  of  them,  so  as  to  make  an  examination  of 
the  record  itself  unnecessary,  and  if  an  instrument 
be  not  indexed  at  all,  or,  indeed,  not  registered,  it 
will  still  have  effect  if  it  has  been  properly  noted 
in  the  note  book.  But  it  has  never. been  the  prac- 
tice, and  certainly  is  not  a  proper  construction  of 
the  Act,  that  the  name  of  every  party  to  any  deed 
of   trust   or   judgment   shall    be   indexed. 

If  this  were  so,  the  name  of  each  beneficiary 
under  a  deed  of  trust  must  be  indexed  by  the  Reg- 
ister; and  in  chancery  causes,  when  there  are  often 
a  dozen  or  sometimes  a  hundred  parties,  each  name 
must  be  indexed,  which  would  be  a  useless  burden 
upon  the  clerks,  and  lead  to  intolerable  confusion  in 
the  index  to  the  records.  While  this  is  true,  we 
do  not  mean  to  say  that  this  instrument  was  prop- 
erly indexed.  Inasmuch  as  John  E.  Harr  and  wife 
and  Will  Harr  and  wife  conveyed  separate  parcels 
of   land  belonging   to  each   separately  and  individually, 
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and  not  tx)  them  jointly,  both  names  should  have 
been  indexed,  so  as  to  furnish  a  proper  guide  to 
searchers  of  the  record,  but  in  view  of  the  daily 
practice  of  Registers  and  Clerks  in  making  such  in- 
dexes, and  in  the  absence  of  any  former  construction 
of  the  law,  the  mistake  could  very  readily  have  been 
innocently  made,  and  not  willfully,  as  the  Act  pro- 
vides it  must  be,  in  order  to  create  liability  upon 
the  part  of  the  Register.  Nor  is  it  intended  to  hold 
that  a  Register  or  Clerk  may  be  so  negligent  as  not 
to  prepare  an  index  with  reasonable  care,  and  then 
escape  liability  because  a  willful  purpose  to  injure  can- 
not be  shown  by  proof,  for  if  his  negligence  is  gross 
and  inexcusable,  and  with  full  knowledge  that  he  is 
negligent  in  his  duty,  it  will  be  presumed  that  his 
act   was    willfully   done. 

While  this  act  of  indexing  may  properly  be  called 
a  ministerial  one,  still  it  is  not  the  act  of  a  copyist, 
but  requires  the  exercise  of  some  judgment  and  dis- 
cretion upon  the  part  of  the  Register.  It  is  a  duty 
somewhat  similar  to  that  required  of  Justices  or 
Judges  of  the  County  Court  in  regard  to  the  re- 
newal of  guardian  bonds,  under  §  4267  of  the  Shan- 
non Code.  In  construing  that  section,  it  has  been 
held  the  duties  required  by  it  are  ministerial,  but 
that  the  action  of  the  Justices  must  be  alleged  to 
have  been  willful  and  malicious,  either  in  terms  or 
language  of  similar  import,  and  the  evidence  must 
show  conduct  from  which  malice  or  corrupt  motive 
will    be    implied — express    proof    of    same    not    being 
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required  if  they  are  to  be  held  liable  for  default. 
McTeer  et  al,  v.  Lebmo  et  aZ.,  1  Pick.,  123;  Boyd 
V.  FerriSy  10  Hum.,  406,  411;  Spears  v.  Smithy  9 
Lea,  486. 

The  amount  of  bond  required  of  Registers  shows 
that  the  office  is  considered  one  of  great  responsi- 
bility, and  that  the  duties  and  functions  of  the  Reg- 
ister are  regarded  as  very  important  to  the  public, 
and  to  individuals,  and  the  possible  consequences  of 
their  mistakes  should  constantly  admonish  them  to 
be  careful  and  painstaking  in  the  discharge  of  these 
duties.  The  Act  having,  however,  prescribed  that 
their  liability  shall  depend  on  the  willfulness  of  their 
default,  and  the  C!ourt  of  Chancery  Appeals  having 
found  that  the  omission  was  not  willfully  made,  and 
the  facts  not  justifying  us  in  presuming,  as  a  mat- 
ter of  law,  that  it  was  willful,  this  Court  is  of 
opinion  the  Register  and  sureties  are  not  liable  in 
this  action,  and  the  decree  of  the  Court  of  Chan- 
cery Appeals  is  therefore  reversed,  and  the  bill  of 
complainant  is  dismissed  at  his  cost.  There  are  other 
questions  raised  in  the  case  that  would,  in  our  opin- 
ion, lead  to  the  same  result,  but  we  need  not  pass 
upon  them,  as  the  matters  herein  considered  are,  in 
our   opinion,    conclusive. 
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*  Crumley  v.   Watauga  Water  Co. 

{Enoxvzlle.      September   25,    1897.) 

1.  Water  Companies.     Obligation  tx>  furnish  water  depied, 

A  water  company  operated  under  a  charter  authorizin^r  it  to 
erect  buildings  and  machinery  of  sufficient  capacity  to  afford 
to  the  city  of  its  location  and  the  inhabitants  thereof  a  plen- 
tiful supply  of  water,  and  to  condemn  private  property  for 
that  purpose,  and  obligated  by  contract  with  such  city  to  fur- 
nish water  therein  for  families  and  domestic  purposes  at  cus- 
tomary rates,  cannot  refuse  to  supply  an  inhabitant  with  water 
at  its  re^lar  rates,  and  upon  usual  terms,  because  he  refuses 
to  pay  a  pre-existing  indebtedness  for  which  the  company  had 
extended  credit  and  taken  his  note. 

Code  construed:  {{2499-2506  (S.). 

Cases  cited  and  approved:  60  Pa.  St.,  27;  10  L.  B.  A.,  122:  14  L. 
B.  A.,  424;  29  L.  R.  A.,  376;  30  L.  R.  A.,  447;  32  L.  R.  A., 
697;  118  Ind.,  206;  4  Cush.,  60;  111  Mass.,  464;  52  Mich.,  499 
(S.  C,  50  Am.  Rep.,  266);  47  N.  J.  L.,  333;  6  Wis.,  539  (S.  C,  70 
Am.  Dec,  479);  110  U.  S.,  347;  115  U.  S.,  660,  683. 

2.  Same.     General  obligaMon  of  quoM  public  corporations. 

A  water  company,  having,  under  its  charter,  the  power  to  con- 
demn private  property  for  its  necessary  purposes,  is  not  a  mere 
private,  but  a  quasi  public  corporation,  that  enjoys  and  must 
exercise  its  opportunities  for  gain  subject  to  its  obligation  to 
the  public,  that  it  will  supply  water  to  all  who  apply  therefor 
and  tender  the  usual  rates,  which  is  an  implied  condition  of 
the  grant  of  its  franchises. 


FROM    WASHINGTON. 


Appeal    in   error   from   Law   Court  of    Washington 
County.     H.    J.    Campbell,    J. 

*  For  compulsory  service  by  a  water  company  or  other  party  whose  business  it  is 
to  serve  the  public,  see  note  to  SuthvilU  v.  BitthvUle  Nat,  Gat  Co.  (Ind.).  15  L.  R. 
A.,  821.— Rbportbb. 
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Isaac   Harr  for   Crumley. 
Carr   &   Reeves    for  Water   Co. 

Caldwell,  J.  This  action  was  brought  by  H. 
B.  Crumley  to  recover  damages  from  the  Watauga 
Water  Company,  for  its  failure  and  refusal  to  furnish 
him  water  at  his  residence  in  Johnson  City,  where 
the  defendant  was  operating  its  waterworks.  The 
Circuit  Judge,  hearing  the  case  on  its  merits,  with- 
out the  intervention  of  a  jury,  found  the  matters 
in  controversy  in  favor  of  the  defendant,  and  dis- 
missed the  plaintiff's  suit,  whereupon  the  plaintiff 
appealed   in   error. 

The  defendant,  Watauga  Water  Company,  was 
chartered  under  the  general  laws  of  the  State  (Code, 
annotated  by  Shannon,  §§  2499-2606),  for  the  pur- 
pose of  Establishing  and  constructing  waterworks  at 
Johnson  City,  and  with  the  right  of  condemnation, 
and  all  powers  and  privileges  essential  to  the  well- 
being  of  such  a  corporation.  Contract  was  made 
with  Johnson  City  for  the  free  use  of  its  streets  and 
alleys,    and   to   supply   it   with   water. 

The  general  law.  Code  (Shannon),  §  2499,  required 
the  **  company  to  build  waterworks  and  machinery 
of  sufficient  capacity  to  supply  said  city,  and  the 
inhabitants  thereof,  with  a  plentiful  supply  of  water," 
and  the  company's  contract  with  the  city  contained 
a  provision  that  **  water  shall  be  furnished  for  fam- 
ilies and  domestic  purposes  at  a  price  not  exceeding 
the  average   price   charged   to   the  citizens   of    Chatta- 
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nooga,  Knoxville,  and  Bristol."  In  due  season  the 
waterworks  were  constructed  and  put  in  operation 
,  under   the   law   and   the   contract  mentioned. 

In  1894  and  1895,  the  plaintiff,  Crumley,  who 
was  a  citizen  of  Johnson  City  and  a  patron  of  the 
company,  became  its  debtor  in  the  sum  of  $11 
for  piping  and  $4  for  water  rents.  The  two  sums 
were  consolidated  and  he  gave  the  company  his  due- 
bill  for  the  aggregate  of  $16.  Thereafter  he  re- 
ceived water  from  the  company  for  several  months 
and  paid  the  required  charges.  Then,  for  a  short 
time,    he   did   not   take   the   company's   water. 

In  August,  1896,  he  decided  to  take  it  again, 
and  requested  the  proper  representative  of  the  com- 
pany to  turn  the  water  into  the  hydrant  at  his  resi- 
dence in  the  city,  at  the  same  time  tendering  the 
price  of  one  quarter's  rent  in  advance,  according  to 
the  rules  of  the  company.  This  request  was  re- 
fused, and  he  was  denied  the  benefit  of  the  com- 
pany's water  unless  he  should  first  pay  the  whole, 
or  at  least  one-third,  of  his  outstanding  duebill. 
He  failed  to  pay  any  part  of  the  duebill,  and  the 
company  refused  to  supply  the  water.  One  month 
later  he  commenced  this  action  to  recover  damages, 
with   the   result   already   stated. 

The   trial   Judge   was   in   error. 

There  are  exceptions  to  the  general  rule  that  a  per- 
son engaged  in  business  may,  at  his  election,  and 
without  good  reason,  refuse  to  deal  with  some  other 
person.      These    exceptions    embrace    innkeepers,    com- 
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mon  carriers,  bridge  companies,  turnpike  companies, 
telegraph  companies,  telephone  companies,  gas  com- 
panies, electric  light  companies,  and  water  companies, 
and  are  based  upon  the  public  nature  of  the  business 
done  by  such  persons.  Being  engaged  in  public  busi- 
ness under  public  grants,  they  are  charged  with  pub- 
lic  duties. 

The    defendant,     Watauga    Water    Company,     is    a 

■ 

public  corporation  as  contradistinguished  from  a  pri- 
vate corporation.  By  the  law  of  its  creation  it  was 
charged  with  the  imperative  duty  of  erecting  water- 
works and  machinery  of  sufficient  capacity  to  furnish 
Johnson  City,  and  the  inhabitants  thereof,  with  a 
plentiful  supply  of  water;  and  by  its  contract  with 
that  city  it  bound  itself  to  furnish  an  ample  supply 
of  water  for  the  use  of  the  city,  and  for  families 
and  domestic  purposes.  Thereby  it  assumed,  first,  by 
necessary  implication  of  law,  and,  secondly,  by  ex- 
press contract,  to  furnish  water  to  all  the  inhab- 
itants of  the  city  upon  reasonable  terms,  and  with- 
out discrimination.  From  which  it  follows,  that  the 
company  breached  its  duty  toward  Crumley  in  refus- 
ing to  let  him  have  water  upon  its  regular  rates; 
and,  as  a  legal  consequence,  became  liable  to  him  in 
damages  for  whatever  injury  he  sustained  as  a  prox- 
imate result  of  the  breach.  These  views  are  not 
without  abundant   support   in   the   authorities. 

Dillon,  with  apparent  approval,  refers  to  the  case 
of  FoHtei'  V.  Fmder^  60  Pa.  St.,  27,  as  holding 
that  a   company   created   to   supply  a  city  with   water 
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is   a   public  and    not    a    private    coi'poration.     1    Dill. 
Mun.    Corp.    (4:th   Ed.),    Sec.    52,    note. 

Cook  says:  **A  waterworks  company  is  also  a 
qria^i  public  corporation.  It  must  supply  water  to 
all  who  apply  therefor  and  offer  to  pay  the  rates." 
2   Cook,    Stock,    Stockholders   &  Corp.   L.,    Sec.    932. 

Morawetz  places  telegraph,  water,  and  gas  com- 
panies in  the  same  general  class,  treating  them  all 
as  public  corporations,  and  as  charged  with  public 
duties,  when  organized  under  charters  granting  the 
right  of  eminent  domain  (as  in  the  present  charter),  or 
other  advantages  not  extended  to  private  individuals 
engaged  in  private  business.  He  says:  ^<It  may  be 
laid  down  as  a  general  rule  that,  whenever  the  aid 
of  the  government  is  granted  to  a  private  company 
in  the  form  of  a  monoply,  or  a  donation  of  public 
property  or  funds,  or  a  delegation  of  the  power  of 
eminent  domain,  the  grant  is  subject  to  an  implied 
condition  that  the  company  shall  assume  an  obliga- 
tion to  fulfill  the  public  purpose  on  account  of  which 
the  grant  was  made."  2  Mor.  Pri.  Corp.,  Sec.  1129. 
In  the  subsequent  part  of  the  same  section  the 
learned  author  illustrates  and  verifies  the  rule  laid 
down,  by  a  citation  and  analysis  of  adjudicated  cases. 
''The  acceptance  by  a  water  company  of  its  fran- 
chise carries  with  it  the  duty  of  supplying  all  per- 
sons along  the  lines  of  its  mains,  without  discrimi- 
nation, with  the  commodity  which  it  was  organized 
to   furnish."     29   Am.    &   Eng.    Enc.    L.,    19. 

The    decision    of    the    Supreme   Court    of    Oregon, 
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in   a   late    case,    is    well    expressed    in    the    headnote, 
as   follows: 

'*1.  A  corporation  organized  to  supply  water  to 
a  city  and  its  inhabitants,  and  given  the  right  to 
lay  its  pipes  in  the  streets  for  that  purpose,  is  en- 
gaged in  a  public  business,  and  may  be  compelled 
to  furnish  water,  on  reasonable  terms,  to  all  inhabit- 
ants who  apply  for  it,  although  there  is  no  express 
provision   in   its   grant   of   franchise   to   that  effect. 

((  o 

Mm  ••••••••■ 

**3.  Mandamus  is  an  appropriate  remedy  to  com- 
pel a  water  company  to  supply  water  to  a  person 
who  has  a  right  to  it."  Hangtn  v.  Albina  Light 
and   Water    Co.^    14   L.    R.    A.,    424. 

The  Supreme  Court  of  Nebraska  in  a  later  case 
held  that  ''a  private  corporation  which  procures 
from  a  municipal  corporation  a  franchise  for  supply- 
ing the  latter  and  its  inhabitants  with  water,  and 
by  virtue  of  which  franchise  it  is  permitted  to  and 
does  use  the  streets  and  alleys  of  such  municipal 
corporation  in  the  carrying  on  of  its  business,  be- 
comes thereby  affected  with  a  public  use,  and  as- 
sumes a  public  duty.  That  duty  is  to  furnish  water 
at  reasonable  rates  to  all  the  inhabitants  of  the 
municipal  corporation,  and  to  charge  each  inhabitant 
for  water  furnished  the  same  price  it  charges  every  * 
other  inhabitant  for  the  same  service,  under  the 
same  or  similar  conditions."  Amencan  Waterworks 
Company   v.    State  of  Nebraska^    30   L.    R.    A.,    447. 

Later   still  the  Supreme  Court  of   Montana,   recog- 
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nizing  the  same  public  character  and  duty  of  a 
water  compaDy,  rules  that  the  refusal  of  such  a 
company  <*to  supply  water  to  a  tenant  in  the  pos- 
session and  occupancy  if  a  house,  when  he  is  ready 
to  pay  for  it  in  advance,  and  the  company  is  sup- 
plying the  city  and  its  inhabitants  under  a  fran- 
chise,  cannot  be  justified  by  a  by-law  declining  to 
contract  for  water  with  any  person  except  owners 
of  property  or  their  authorized  agents."  State  of 
Montana  v.   Butte  City  Water  Co.j  32  L.  R.   A.,   697. 

These  recent  decisions  were  based  largely  upon 
older  ones  to  the  same  general  effect  from  Indiana 
(Central  U.  Telph.  Co.  v.  State,  118  Ind.,  206),  Mas- 
sachusetts (Lomhard  v.  Stearns,  4  Cush.,  60;  LmoeU 
V.  Boston,  111  Mass.,  464),  Michigan  {Williams  v. 
Mut.  Gas  Co.,  62  Mich.,  499;  50  AnT.  Rep.  266), 
New  Jersey  {Ohnsted  v.  Morris  Aqueduct  Props.,  47 
N.  J.  Law,  333),  and  Wisconsin  {Shepard  v.  Milaoaukee 
Gas  Co.,  6  Wis.,  539;  70  Am.  Dec,  479).  The  Su- 
preme Court  of  the  United  States  also  holds  that  water 
companies  and  gas  companies,  by  reason  of  their 
grants  of  special  privileges  and  franchises,  are  charged 
with  the  obligation  to  render  service  to  the  public. 
Spring  Valley  Watenvo7*ks  v.  Schottler,  110  U.  S., 
347;  Ne^v  Orleans  Gas  Co.  v.  Louisiana  Lixfhi  Co., 
•  115  U.  S.,  650;  Louisville  Gas  Co.  v.  Citizen*^  Gas 
Co.,   LI.,    683. 

A  very  valuable  note  is  found  on  pages  321  and 
322  of  15  Lawyers'  Reports  Annotated.  It  treats 
boards  of   trade,  common  carriers,  gas  companies,  inn- 
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keepers,  log-drawing  companies,  telegraph  and  tele- 
phone companies,  one  and  all,  as  public  corporations, 
charged  with  public  duties  according  to  the  purpose 
of  incorporation,  and  makes  citation  of  authorities 
under   each   dejsignatioa. '; 

CThe  defendant  in  the  present  case  cannot  justify 
its  declination  to  furnish  water  to  the  plaintiff  by 
the  fact  of  his  failure  to  pay  the  whole  or  a  part 
of  his  outstanding  duebill,  given  for  water  and 
piping  furnished  a  year  or  two  before.  Upon  ten- 
der of  the  regular  rates,  he  was  entitled  to  the 
water  like  other  persons,  and  without  reference  to 
his  past-due  obligation.  The  company  had  given 
him  credit  for  the  matters  covered  by  the  duebill, 
and  could  not  thereafter  coerce  payment  by  denying 
him  a  present  legal  right.l  MerriTnac  River  Savings 
Bank  v.  City  of  Lowell  (Mass.),  10  L.  R.  A.,  122; 
Wood  V.  City  of  Auburn  (Me.),  29  L.  R.  A.,  376; 
American  Waterworks  Co.  v.  State  of  Nebraska  (Neb.), 
30   L.   R.  A.,  447. 

The  plaintiff  does  not  show  the  whole  amount  of 
damages  sustained  by  him  from  the  failure  of  the 
company  to  supply  him  with  water  for  the  quarter 
for  which  he  tendered  payment.  He  only  shows  that 
on  one  day,  in  that  quarter  and  before  the  com- 
mencement of  this  action,  he  was  compelled  to  pay 
$2.25  to  have  water  carried  in  buckets  for  necessary 
use  in  scouring  the  seven  rooms  of  his  dwelling. 
The  price  charged  by  the  company  for  water  to 
private  families   was   at  the  rate  of   two  and  one-half 
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cents  per  day,  so  that  the  plaintiff,  on  the  day  re- 
ferred to,  was  forced  to  pay  92. 22^^  more  for  the 
needed  water  than  it  would  have  cost  him  had  the 
company   performed   its   legal   duty. 

The  judgment  of  the  Court  below  is  reversed, 
and  judgment  will  be  entered  here  for  the  latter 
sum   and   all   costs. 


t 
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Watauga   Water  Co.    v.    Wolfe. 


[Knoxville.      September   25,    1897.) 


1.  Wateb  Ck>MPANi£S.    Nature  of. 

A  water  company,  invested  by  its  charter  with  the  right  of 
eminent  domain,  and  obligated  by  contract  to  furnish  a  city 
and  its  inhabitants  with  water,  is  a  quxi»i  public  corporation, 
engaged  in  a  public  business  under  a  public  grant  and  con- 
tract, and  is  charged  with  the  public  duty  of  furnishing  water 
to  the  city  and  all  of  its  inhabitants  alike,  without  discrimina- 
tion and  without  denial  except  for  good  and  sufficient  cause. 
(Post,  pp.  430,  431.) 

Code  construed:  H  2499-2506  (S.). 

Case  cited  and  approved:  Crumley  v.  Watauga  Water  Co.,  ante, 
p.  420,  and  cases  there  cited. 

2.  Same.     Power  to  itdopt  reasonable  rules, 

A  water  company  which  is  under  legal  obligation  to  furnish 
water  to  all  inhabitants  of  a  city  at  designated  rates,  and 
without  discrimination,  may  adopt  reasonable  rules  for  the 
conduct  of  its  business  and  the  operation  of  its  plant,  and 
such  rules,  so.  far  as  they  affect  its  patrons,  are  binding  on 
them,  and  may  be  enforced  even  to  the  extent  of  denying 
water  to  those  who  refuse  to  comply  therewith.  {Post,  pp. 
431,  432.) 

Case  cited  and  approved:  30  L.  R.  A.,  447. 

3.  Samb.    Power  to  deny  xoater  to  applicant  refusing  to  comply  wHWt 

rules.  \ 

A  rale  adopted  by  a  water  company  requiring  patrons  to  keep 
their  hydrants  closed  except  when  using  the  water,  is  reason- 
able, and  the  refusal  of  an  applicant  for  water  to  agree  to 
comply  therewith  justifies  the  company  in  refusing  to  supply 
him  with  water,  although  under  legal  obligation  to  do  so  if 
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he  complies  with  the  reasonable  rules  of  the  company.     {Poit, 
pp.  332,  433.) 

Cases  cited  and  approved:  48  Kan.,  170;  30  L.  R.  A.,  449. 


FROM    WASHINGTON. 


Appeal  from  Law  Court  of  Washington  County. 
H.    T.    Campbell,    J. 

Carr  &   Reeves   for   Watauga   Water   Co. 

J.    B.    Cox   for    Wolfe. 

Caldwell,  J.  C.  H.  _Wolfe  brought  this  suit 
against  the  Watauga  Water  Company  and  obtained 
judgment  before  the  Circuit  Judge,  sitting  without 
a  jury,  for  $10,  as  damages  for  its  refusal  to- 'fur- 
nish him  water  at  his  residence  in  Johnsoa.  City. 
The   company   appealed   in   error. 

The  defendant  is  a  water  company,  chartered- under 
the  general  laws  of  the  State  (Code,  annotated  by 
Shannon,  §§  2499-2506),  with  the  right  of  eminent 
domain  and  all  essential  powers,  privileges,  and  fran- 
chises, and  operating  its  waterworks  at  Johnson  City 
under  special  contract  with  that  city  to  furnish  it 
and  its  inhabitants  with  water  at  desi^rnated  rates. 
Being  thus  endowed  by  the  State,  and  under  con- 
tract with  one  of  ^the  State's  municipalities,  the  com- 
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pany  is  essentially  a  public  corporation,  in  contra- 
distinction from  a  private  corporation.  It  is  engaged 
in  a  public  business,  under  a  public  grant  and  con- 
tract, and  is,  therefore,  charged  with  public  duties, 
and  cannot,  at  its  election  and  without  good  reason, 
serve  one  member  of  the  community  and  not  an- 
other. It  is  bound  to  furnish  the  commodity,  which 
it  was  created  to  supply,  to  the  city  and  all  of  its 
inhabitants  upon  the  terms  designated  in  its  contract  • 
(the  same  being  fair  and  reasonable),  and  without 
discrimination.  Crumley  v.  Watauga  Water  Co,^  98 
Tenn.,  420;  Hangen  v.  Alhina  Light  <&  Water  Co. 
(Ore.),  14  L.  R.  A.,  424;  Arnei'ican  Waterworks  Co, 
V.  State  (Nfeb.),  30  L.  R.  A.,  447;  State  v.  Butte 
City  Watpr  Co.  (Mont.),  32  L.  R.  A.,  697;  Union 
Tel.  Co.  V.  State^  118  Ind.,  206;  Lombard  v.  SteamSy 
4  Cush.,  60;  Lowell  v.  Boston^  111  Mass.,  464; 
Williains  v.  Mut.  Gas  Co.^  62  Mich.,  499;  50  Am. 
Rep.,  266;  Olmsted  y.' Morris  Aqueduct  Proprs.^  47 
N.  J.  Law,  333;  Shepard  v.  Milwaukee  Gas  Co.^  6 
Wis.,  539;  70  Am.  Dec,  479;  Sp^nng  Yall^  Water- 
works v.  Schottler,  110  U.  S.,  347;  ^^ew  Orleans  Gas 
Co.  v.  Louisiana  Light  Co.^  116  U.  S.,  650;  Louis- 
ville Gas  Co.  V.  Citizens'^  Gas  Co.^  Ib.y  683;  2 
Mor.  on  Pri.  Corp.,  Sec.  1129;  2  Cook  on  S.  S. 
&  C.  L.,  Sec.  932;  1  Dill,  on  Mun.  Corp.  (4th 
Ed.),  Sec.  52,  and  note,  citing  Foster  v.  Fmaler^  60 
Pa.  St.,  27;  29  Am.  &  Eng.  Enc.  L.,  19,  note; 
16   L.    R.    A.,    322. 

Though    impressed    with    a    public   use,    and   under 
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legal  obligation  to  furnish  water  to  all  inhabitants 
at  the  designated  rates,  and  without  discriminatioi^ 
the  defendant  company  is  allowed  to  adopt  v  reason- 
able rules  for  the  conduct  of  its  business  and  oper- 
ation of  its  plant,  and  such  rules,  so  far  as^  they 
aflfect  its  patrons,  are  binding  upon  them,  and  may 
be  enforced  by  the  company,  even  to  the  extent  of 
denying  water  to  those  who  refuse  to  comply  with 
them.  Amej'ican  Waterworks  Co.  v.  State  (Neb.),  30 
L.    R.    A.,    447. 

Wolfe  had  been  a  patron  of  the  company,  and 
had  been  accustomed  to  leave  his  hydrant  open,  so 
that  large  quantities  of  the  escaping  water  went  to 
waste.  His  claim  was,  that  the  water  so  wasted 
was  stale  and  not  fit  for  his  use,  and  xv^osi  that 
ground  he  sought  to  justify  his  action;  but  the  com- 
pany thought  the  water  not  stale  and  the. waste  ex- 
cessive. Complaints  were  made  to  the  company  by  per- 
8on8   upon   whose   premises  the  escaping   water  flowed. 

Wolfe  ceased  to  take  water  from  the  company 
for  awhile,  preferring  to  use  his  well.  When  he 
applied  to  the  company  for  water  again,  |  tendering 
all  required  charges  in  advance,'  he  was  requested  to 
sign  a  regular  application,  and  agree,  in  conformity 
to  a  rule  of  the  company^ttiat  he  would  keep  his 
hydrant  closed  except  wheTn|nsing  the  water.  This 
he  declined  to  do,  and  the  (tympany  refused  to  turn 
water  into  his  hydrant.  He  said  he  <<  wanted  pure, 
good,  water,"  and  that  he  ''would  keep  the  tube 
open   so   long  as  it  was   necessary  to  keep   the   water 
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fresh."  Three  days  after  the  company's  declination 
this  suit  was  brought  to  recover  damages.  The  rule 
is-^hestion  was  reasonable,  and  Wolfe's  refusal  to  com- 
ply  with  it  disentitled  him  to  receive  the  water,  and 
relieved  the  company  of  its  obligation  to  furnish  it. 
This  does  not  imply  that  a  patron  of  a  water  com- 
pany is  not  entitled  to  **pure,  good,  water,"  but 
only  means  that  he  may  not  set  himself  up  as  the 
sole  judge  of  its  quality,  and  execute  his  own  ad- 
verse judgment  in  his  own  way,  and  without  re- 
straint, in  defiance  of  the  company,  and  to  its  inev- 
itable detriment.  It  has  been  held,  that  ^^a  rule  of 
a  water  company,  giving  it  the  right  to  shut  off 
water  from  the  premises  of  a  consumer  who  wastes 
it,  is  reasonable"  (Shiras  v.  Ewing^  48  Kan.,  170); 
and  that  holding  was  approved  in  the  case  of  Amer- 
ican Watenoorks    Co.    v.    State^    30   L.    R.    A.,    449. 

Reversed,   and  enter  judgment  dismissing   suit   with 
costs. 

15  P— 28 
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Sully  v.  Campbell. 

.  {Knoxville.     September    26,    1897.) 

1.  Bills  and  Notrs.    Not  affected  by  misconstructUyn. 

The  leg'al  effect  of  a  joint  promise  by  the  makers  of  a  note  to 
pay  in  aolido  the  full  amount  of  the  note,  cannot  be  modified 
by  a  mistaken  belief  of  the  holder  and  makers  that  each  maker 
is  liable  only  for  a  porportional  part  of  the  full  amount.  (Post, 
pp.  437,  438.) 

Case  cited  and  approved:  47  Me.,  370  (S.  C,  74  Am.  Dec,  491). 

2.  Same.    Joint  is  joint  and  several. 

A  note  joint  in  its  terms  is  a  joint  and  several  obligation  upon 
which  separate  and  several  suits  can  be  maintained  aguinst  the 
makers.     {PosU  P-  438.) 

Cases  cited  and  approved:  Jarnagin  v.  Stratton,  95  Tenn.,  619; 
Lowry  v.  Hard  wick,  4  Hum.,  188. 

3.  Same.    Judgment  against  one  for  part  does  not  bar  sitit  o/goinst 

other  makers  for  the  whole  note. 

Judgment,  without  satisfaction,  against  one  of  three  joint  mak- 
ers of  a  note,  taken  for  only  one-third  of  the  amount,  upon  the 
mistaken  belief  that  he  was  not  liable  for  more,  though  ef- 
fectual to  protect  such  maker  from  suit  for  balance  of  note, 
does  not  operate  to  protect  his  co-makers  from  suit  for  the  full 
amount  of  the  note.     {Postt  pp.  438-441.) 

Case  cited  and  approved:  2  Spear's  L.,  638 (S.  C,  42  Am.  Dec.,  390). 


FROM   WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John   P.  Smith,  Ch. 
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KiRKPATRicK,  Williams  &  Bowman   for   Sully. 
Burrow  Bros,  and  C.    H.  Jennings  for  Campbell. 

Beard,  J.  The  complainant,  as  the  holder  of  a 
note  for  $3,600  made  by  Mathes,  Hunt,  and  Camp- 
bell &  Pouder,  filed  this  bill  against  the  two  last 
named  parties  for  the  purpose  of  obtaining  a  per- 
sonal decree  against  them  for  the  balance  due  on 
this  note,  and  also  to  secure  a  foreclosure  of  a 
specific  lien  retained  in  a  deed  to  certain  real  estate, 
for  the  purchase  money  of  which  this  note  (and  one 
other   that   has   been   paid)   was   executed. 

The  facts  that  have  brought  about  this  contro- 
versy, as  far  as  they  need  be  stated,  are  as  follows: 
The  assignor  of  the  complainant  conveyed  by  deed 
to  Mathes,  Hunt,  and  Campbell  &  Pouder,  certain 
real  estate,  stating  in  the  deed  that  the  conveyees 
took  the  same  in  undivided  interests  of  one-third — 
the  defendants,  Campbell  &  Pouder,  together,  taking 
one  of  these  thirds.  For  the  purchase  money  two 
notes  were  executed  by  the  vendees,  the  note  sued 
on  being  one  of  them.  These  notes  were  in  the 
usual  form  of  joint  paper,  all  the  parties  agreeing 
to  pay  to  the  payee,  or  order,  the  sums  specified 
in  them.  Notwithstanding  the  notes  were  thus  writ- 
ten, yet,  from  the  beginning,  the  parties  seemed  to 
have  acted  upon  the  assumption  that  as  the  vendees 
took  a  one-third  each  in  the  land,  each  was  liable 
only  for  his  one-third  of  these  notes.  This  record 
discloses   that   the   first   of    the   purchase   money   notes 
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was  paid  by  these  makers  in  thirds,  and  that  on 
the  last — the  one  sued  on — Mathes  paid  one-third  of 
the  whole  sum  due  at  the  date  of  his  payment, 
Hunt  made  some  payments  which  were  put  by  the 
holder  to  the  credit  of  his  one-third,  and  so  with 
payments  made  by  these  defendants.  Subsequently, 
however,  Hunt  being  much  in  default,  the  complain- 
ant, acting  upon  the  assumption  above  indicated,  filed 
a  bill  in  the  Chancery  Court  to  recover  from  him 
the  balance  due  from  him  on  his  one-third  of  the 
note,  and  also  to  sell  his  undivided  interest  in  the 
property  to  satisfy  the  decree.  In  his  bill  com- 
plainant alleged  that  these  defendants,  as  to  their 
one-third,  and  Mathes  as  to  his  one-third  of  the 
note,  had  made  an  arrangement  to  his  satisfaction, 
so  there  was  no  effort  to  disturb  them  or  their  un- 
divided interests  in  this  realty.  That  cause  pro- 
ceeded to  a  sale,  under  a  decree  of  foreclosure  pro- 
nounced in  accordance  with  the  prayer  of  the  bill, 
which  realized  to  the  complainant  an  amount  far 
short  of  discharging  his  decree.  Mathes  having 
paid  his  assumed  share  of  the  original  note,  and 
there  being  a  considerable  sum  due  upon  the  other 
two-thirds  of  the  note,  this  bill  was  filed  against 
Campbell  &  Pouder  to  obtain  a  personal  decree 
against  them  for  this  balance,  and  to  enforce  the 
lien  against  their  undivided  one-third  interest  in  the 
property  for  the  payment  of  that  balance.  Neither 
Mathes  nor  Hunt  is  a  party  to  this  proceeding. 
The  defendants    set    up    the    foregoing    facts,   and 
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insist  by  way  of  defense:  (1)  As  a  matter  of  fact 
and  law  that  they  have  never  been  bound  for  more 
than  one-third  of  this  note;  (2)  that  if  wrong  in 
this,  then  that  bringing  his  separate  bill  against  Hunt 
for  one-third  of  this  note  and  obtaining  a  decree 
for  the  sale,  and  afterwards  selling  his  one-third,  of 
this  real  estate,  he  has,  in  law,  released  defendants 
and  their  property  from  any  balance  due  on  the 
Hunt  one-third,  leaving  them  liable  only  for  the  bal- 
ance due  on  their  one-third  of  the  note,  which  they 
set  out  specifically  in  their  answer,  and  express  a 
willingness   to   pay. 

1.  We  agree,  with  the  Court  of  Chancery  Ap- 
peals, that  the  first  ground  of  insistence  is  not  well 
taken.  If  there  was  any  ambiguity  in  this  note, 
the  words  and  conduct  of  the  parties  might  be  looked 
to,  in  order  to  enable  the  Court  properly  to  inter- 
pret it.  It  is,  however,  in  clear  and  unambiguous 
terms — the  joint  promise  of  the  makers  to  pay  in 
solido  the  fixed  sum  of  $3,600 — and  the  legal  effect 
of  this  plain  undertaking  cannot  be  modified  by  the 
mistaken  construction  placed  on  the  writing  by  the 
holder  and  the  makers.  While  we  think  the  rule 
here  announced  is  too  well  established  to  require  in 
its  support  a  citation  of  authorities,  yet  it  is  not 
improper  to  say  that  the  contention  made  in  this 
case  was  urged  in  Ripley  v.  Crok^\  47  Me.,  370 
(S.  C,  74  Am.  Dec,  491),  and  it  was  there  held 
where  several  parties  were  jointly  indebted,  and  one 
of   them   paid   a   specific   share  of   the  debt,   under  the 
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misapprehension  that  it  was  all  he  owed,  and  it  was 
accepted  and  receipted  for  by  the  creditor  as  such, 
under  a  similar  misapprehension,  that  such  payment 
did  not  exonerate  the  party  making  it  from  his  lia- 
bility  for   the   balance   of    the  debt. 

2.  But  we  cannot  agree  that  the  defendant's  sec- 
ond ground  of  defense  is  tenable.  The  note  sued 
on,  though  joint  in  its  terms,  under  the  law  of  this 
State,  where  it  was  executed,  is  a  joint  and  several 
obligation.  Jamagin  v.  Stratton^  96  Tenn.,  619.  Its 
holder  could  maintain  either  a  joint  action  against  all 
its  makers,  or  a  several  action  against  each  one. 
While  at  common  law  a  judgment  against  one  of 
several  joint  obligors  was  a  merger  of  the  con- 
tract, and  thus  a  bar  to  a  subsequent  action  against 
his  co-obligors,  it  was  otherwise  when  the  contract 
was  joint  and  several.  On  such  a  contract,  nothing 
short  of  satisfaction  would  prevent  the  obligee  from 
maintaining  as  many  suits  as  there  were  obligors 
(1  Her.  on  Es.,  Sec,  173);  and  this  is  the  necessary 
effect  of  our  statute  declaring  every  contract,  though 
joint  in  its  terms,  several  as  well  as  joint.  Lowry 
V.  Ilardwick^  4  Hum.,  188.  Nor  does  the  well- 
established  rule  that  a  plaintiff  shall  not  split  an 
indivisible  cause  of  action,  apply  in  this  case.  The 
reason  of  this  rule  is  expressed  in  the  maxim,  neino 
debet  his  vey^ari  pro  una  et  eadem  cavsa^  and  the 
rule  itself  was  established  to  prevent  the  unnecessary 
vexation  of  the  defendant  and  to  protect  him  from 
the   burden    of    the   costs    of    a    multiplicity   of    suits 
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involving  the  same  cause  of  action.  This  rule  could 
be  invoked  by  Hunt,  if  complainant  was  here  seek- 
ing to  hold  him  liable  for  the  balance  due  on  this 
note,  but  it  cannot  avail  these  defendants,  who  were 
not  parties  to   that   suit. 

But  the  defendants  insist  that  the  separate  suit 
against  Hunt,  followed  by  the  decree  against  him 
and  his  property,  operating  to  relieve  him  from  the 
remainder  of  the  debt,  as  a  legal  consequence,  re- 
leased them  from  liability  for  any  balance  due  on 
his  one-third.  In  other  words,  their  contention  is 
that  this  judgment  against  Hunt  had  so  far  the  effect 
of  a  common  law  release  as  to  protect  them  from 
all  liability  for  the  balance  which  Hunt  should  have 
paid.  It  will  be  seen  that  while  seeking  an  analogy 
in  this  several  or  separate  judgment  against  Hunt, 
with  a  technical  common  law  release,  the  defendants 
fall  far  short  of  claiming  the  full  effect  of  such  a 
release  on  a  joint  contract  at  common  law,  for  we 
find  that  they  only  insist  upon  a  discharge  of  them- 
selves and  property  from  the  balance  remaining  due 
from  Hunt.  But  we*  see  nothing  in  the  nature  of 
a  release  in  that  proceeding.  Instead  of  a  release 
to  Hunt,  it  is  an  adjudication  against  him  of  liability 
on  this  joint-  and  several  debt.  It  is  true  that  this 
judgment  is  for  an  aliquot  part,  rather  than  for  the 
whole,  of  the  debt,  and  that  complainant  would  be 
barred  from  maintaining  a  suit  against  him  for  the 
balance,  but  this  is  not  because  the  judgment  is  in 
the  nature   of    a   release   of    this   balance,    but   rather 
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by  reason  of  the  policy  of  the  law,  which  forbids 
the  splitting  an  indivisible  demand.  This  policy, 
however,  as  has  been  said  already,  is  adopted  for 
the  protection  of  the  party  so  sued;  it  cannot  be 
successfully   invoked   by   these   defendants. 

It  is  very  apparent  frpm  this  record  that  the 
holder  of  this  note,  as  well  as  it  makers,  acted  un- 
der a  mistake  of  law  as  to  the  liability  of  these 
makers  on  this  paper,  and  that,  at  the  time  pay- 
ments were  made  and  accepted,  all  parties  under- 
stood that  a  payment  of  one-third  by  any  one  of 
the  obligors  would  discharge  him  and  his  undivided 
interest  in  the  property  from  all  further  obligation. 
It  is  equally  clear  that  the  suit  against  Hunt  was 
prosecuted  under  this  misapprehension.  But  this  mis- 
apprehension cannot  be  used  to  repel  complainant 
when  he  has  discovered  his  rights,  and  is  now  pro- 
ceeding  to   enforce   them   in  a   proper   form. 

The  case  of  Day  v.  Hillj  2  Spear's  L.  (So.  Car.), 
628  (S.  C,  42  Am.  Dec,  390)  is  a  direct  authority 
on  this  point.  The  facts  of  that  case  were  as  fol- 
lows: H.  and  B.  made  a  joint  and  several  note.  B. 
was  sued,  and  by  mistake,  judgment  for  less  than 
the  amount  due  was  recovered  against  him.  This 
judgment  was  satisfied  and  plaintiff  sued  H.  for  the 
balance,  and  he  set  up  a  defense  similar,  in  effect, 
to  that  relied  on  here.  Evans,  J.,  deliveiing  the 
opinion  of  the  Court,  said:  '*I  take  it  to  be  very 
clear  that  the  plaintiff  is  not  estopped  from  bringing 
his    action    against    this    defendant    by    his    judgment 
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against  the  other  maker  of  the  note.  The  judgment 
in  that  case  is  a  conclusive  bar  to  any  other  ac  ion 
against  the  same  defendant  for  the  same  cause;  yet 
it  is  no  bar  to  an  action  against  another  who  is 
severally  liable,  unless  the  judgment  be  paid,  and 
then  it  will  avail  the  defendant,  not  by  way  of  es- 
toppel, but  as  payment  or  satisfaction  of  the  debt. 
Satisfaction  or  payment  is  no  bar  unless  the  whole 
debt  is  paid,  or  something  accepted  in  full  of  it. 
For  less  than  this,  the  defendant  is  only  entitled  to 
a  deduction  from  the  debt,  for  the  amount  paid, 
and  the  plaintiff  is  entitled  to  a  judgment  for  the 
balance." 

We  think,  therefore,  the  Court  of  Chancery  Ap- 
peals was  in  error  in  holding  that  the  defendants 
were  liable  only  for  the  balance  due  on  their  one- 
third  of  the  note.  The  decree  of  that  Court  is 
modified,  and  a  decree  will  be  entered  against  them 
for  the  balance  due  on  the  whole  note,  and  subject- 
ing  their   interest  in   the   land   to   its   payment. 

The  costs  of  this  Court  will  be  paid  by  defend- 
ants and  the  costs  .of  the  lower  Court  will  remain 
as   adjudged   by  the   Chancellor. 
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Witt  &  Watkins   v.  Railroad. 

{KnoxvUle.       September   22,    1897.) 

Common  Gabbier.    IMbiWy  for  unauthorized  delivery  of  goods  obvi- 
ated,  when. 

A  common  carrier  who  delivers  g'oods  to  the  purchaser  withont 
requiring  surrender  of  bill  of  lading,  and  payment  of  draft 
thereto  attached,  as  directed  by  the  consignor,  does  not  render 
himself  liable  to  the  consignor  as  for  couTcrsion  of  the  goods, 
where  the  purchaser  subsequently,  but  promptly,  paid  the 

•  draft  to  the  bank  that  held  it  for  collection,  although  the  bank 
failed  to  remit  proceeds,  and  subsequently  became  insolvent. 

Cases  cited:  Bank  v,  Cummings,  89  Tenn.,  609;  Charles  v.  Carter, 
96Tenn.,  607. 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John  P.  Smith,  Ch. 

Reeves  &   Baxter  for   Witt   &   Watkins. 

Carr   &   Reeves   for   Railroads. 

Faw   &   Cox   for   Bank. 

Wilkes,  J.  This  is  a  bill  to  recover  the  value 
of  goods  delivered  to  the  defendant  railroad  comi)any, 
to  be  carried  to  Elk  Park,  North  Carolina,  and 
which   it   is   alleged   were   wrongfully   delivered.      The 
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Chancellor  refused  complainant  relief,  and  on  appeal, 
the  Court  of  Chancery  Appeals  has  affirmed  that 
decree,  and  complainant  has  appealed  to  this  Court 
and  assigned   errors. 

Complainants  are  wholesale  merchants  at  Lynch- 
burg, Virginia.  On  the  third  of  October,  1894, 
they  delivered  the  goods  in  controversy,  consisting  of 
eleven  boxes,  to  the  Norfolk  &  Western  Railroad 
Company,  consigned  to  Elk  Park,  North  Carolina,  to 
the  ^«  order  of  Witt  &  Watkins,  notify  A.  T.  Ban- 
ner;" the  said  A.  T.  Banner  txiing  the  purchaser 
and  ultimate  consignee  of  the  goods.  The  bill  of 
lading  required,  in  substance,  that  they  should  be 
delivered  upon  the  production  of  the  bill  of  lading, 
properly  indorsed.  This  bill  of  lading  was  sent  with 
a  draft  upon  Banner  to  the  First  National  Bank  of 
Johnson  City,  and  was  to  be  delivered  to  Banner 
when  the  draft  was  paid,  which  was  for  $191.85. 
The  goods,  after  reaching  Elk  Park,  their  destination, 
and  remaining  in  the  depot  house  of  the  company 
for  several  days,  were  delivered  to  Banner  by  the 
local  agent  of  the  railroad  company,  a  portion  on 
the  tenth  of  October,  1894,  and  the  remainder  on 
the  twenty-sixth  day  of  October,  1894.  The  bill  of 
lading  was  not  surrendered  by  Banner  to  the  railroad, 
and  it  does  not  appear  that  he  took  it  out  of  the 
bank's  possession.  It  appears,  however,  that  on  the 
tenth  of  October,  1894,  he  paid  to  the  Johnson 
City  bank  $129.91,  and  on  the  twentieth  of  October, 
1894,   the  further  sum  of  $42.45,   on  account  of   this 
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consignment,  and  on  the  twenty-sixth  of  October  the 
balance  of  $20.  The  first  two  of  these  payments 
were  made  in  checks  of  third  persons,  but  were 
received  as  cash  by  the  bank.  The  last  was  paid 
in  Banner ^s  own  check,  and  he  had  a  deposit  in  the 
bank,  more  than  enough  to  pay  it,  and  it  was  also 
received   as   cash. 

The  Court  of  Chancery  Appeals  find  that  the 
draft  of  the  consignor  was  fully  paid  in  this  way, 
and  that  the  checks  were  all  received  as  cash  and 
realized  on  by  the  bank.  It  is  insisted  that  while 
this  may  be  so,  still,  the  railroad  company  had  no 
right  to  deliver  the  goods  until  the  bill  of  lading, 
pro}^rly  indorsed,  was  surrendered,  and  that,  in  doing 
so,  it  was  guilty  of  a  conversion,  and  made  itself 
liable  for  the  value  of  the  goods.  It  is  true  that, 
when  a  consignor  makes  a  shipment,  under  a  bill  of 
lading,  to  his  own  order,  it  is  an  indication  on  his 
part  that  his  title  shall  not  pass  until  the  goods  are 
paid  for.  Ba?ik  v.  Cunimings^  5  Pickle,  609;  Charles 
V.  Carter,  12  Pickle,  607.  When  the  railroad  com- 
pany delivers  goods  even  to  the  real  owner  contrary 
to  or  without  the  assent  of  the  shipper,  the  burden 
of  proving  the  ownership  of  the  goods  when  deliv- 
ered, and  the  risk  of  payment  therefor  when  the 
title  is  retained  to  secure  payment  to  the  consignor, 
is  assumed  by  it.  But  it  is  also  true  that  when  a 
draft  is  forwarded  to  a  bank  by  a  shipper,  accom- 
panied by  bill  of  lading  to  the  order  of  the  ship- 
per,   the   bank   is   made   the   agent   of    the   shipper  to 
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receive  and  collect  the  draft  and  to  order  the  deliv- 
ery of  the  goods.      Charl^   v.    Carter^   12  Pickle,   617. 

In  this  case  the  delivery  of  the  goods  was  made 
to  the  proper  owner.  The  draft  was  paid  to  the 
bank,  the  agent  of  the  consignor.  The  delivery  to 
Banner  of  the  bill  of  lading,  and  its  surrender  to 
the  railroad  company,  was  a  new  matter  of  cere- 
mony in  the  face  of  these  facts,  and,  while  the  rail- 
road company  may  have  breached  its  duty  in  deliv- 
ering, no  damages  could  result  therefrom.  The  fact 
that  the  bank  subsequently  became  insolvent  and  failed 
to  remit  the  proceeds,  cannot  alter  the  case,  but  is 
simply  the  misfortune  of  the  consignor,  for  which 
neither  the  railroad  nor  the  consignee  can  be  held 
responsible.  If  the  first  delivery  was  made  prema- 
turely and  while  the  title  still  remained  in  the  con- 
signor because  only  a  part  of  the  draft  was  paid, 
this  was  rectified  and  affirmed  by  the  subsequent 
payment  of  the  whole  draft,  and  its  acceptance  by 
the   bank,    the   agent  of   the   consignor. 

We  see  no  error  in  the  decree  of  the  Court  of 
Chancery  Appeals,   and   it   is  afiirmed. 
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Pearson  v.   Gillenwaters. 
{Knoxmlle.     September   26,    1897.) 

1.  Administration.    Not  devasttwU  to  delay  sale  of  bank  stock. 

An  administrator  who,  in  g'ood  faith  and  upon  reasonable  grrounds, 
postpones  the  sale  of  bank  stocks,  will  not  be  held  liable  for  loss 
to  the  estate  resulting  from  the  subsequent  depreciation  of  such 
stocks  in  consequence  of  events  he  could  not  forsee  or  control. 
He  is  permitted  a  discretion  in  fixing  the  time,  place,  and  terms 
of  selling  stocks  which  is  not  allowable  as  to  perishable  prop- 
erty. Prejudicial  haste  and  dangerous  delay  are  alike  to  be 
avoided  in  sales  of  stocks.     {Post,  pp.  451-453.) 

Cases  cited  and  approved:  Deitzv.  Mitchell,  12  Heis.,  676;  Mickle 
V.  Brown,  4  Bax..  468;  Cator  ex  parte,  14  Lea,  408;  Perry  v. 
Wooten,  5  Hum.,  524;  James  v.  Wingo,  7  Lea,  148;  103  Mass., 
170;  32  N.  W.  Rep.,  901. 

2.  Same.     Sonne. 

An  administrator  who  delays  the  sale  of  bank  stocks  at  the  in- 
stance or  request  of  the  parties  beneficially  interested,  will  not 
be  held  liable  to  such  interested  parties  for  loss  resulting  to 
the  estate  from  such  delay  by  reason  of  subsequent  deprecia- 
tion of  such  stocks.     (Post,  p.  453.) 

Cases  cited  and  approved:  Perry  v.  Wooten,  5  Hum.,  524;  103 
Mass.,  176;  32  N.  W.  Rep.,  901. 

3.  Same.     Ad/t>tce  of  counsel  protects  administrator,  when. 

That  an  administrator  acted  in  accordance  with  the  advice  of 
counsel  affords  him  protection  within  proper  limits,  especially 
where  the  advice  was  given  as  to  the  advisability  of  bringing 
or  defending  suits.     (Post,  pp.  453,  454.) 

Case  cited  and  approved:  James  v.  Wingo,  7  Lea,  148. 

4.  Same.     Sale  of  land  to  pay  debts  proper,  when. 

Sale  of  land  to  pay  debts  will  be  decreed  where  valid  debts,  in 
excess  of  the  amount  of  personal  assets,  are  shown,  and  the 
administrator  has  not  wasted  assets  of  the  estate.     It  is  not 
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necessary,  in  such  case,  to  await  the  actual  application  of  the 
personal  assets  before  ordering  sale  of  the  lands.  (Po8tt  pp.' 
454,  455.) 

Case  cited  and  approved:  Doherty  v.  Choate,  16  Lea,  103. 

5.  Same.    PurcfujLser  not  entitled  to  receiver  of  rents  pending  appeal. 

The  purchaser  of  land  at  judicial  sale  made  for  payment  of  a  dece- 
dent's debts  is  not  entitled  to  have  a  receiver  of  the  rents  and 
profits  appointed,  pending  an  appeal  by  the  devisee  from  the 
decree  confirming  the  sale.  The  purchaser  takes  rents  only 
from  date  of  filial  confirmation  of  sale  by  the  appellate  Court. 
{PosU  PV'  455-457.) 

Cases  cited  and  approved:  Morford  v.  Hamner,  3  Bax.,  391; 
Richmond  u  Yates,  3  Bax.,  304;  Davis  v.  Reaves,  2  Lea,  649; 
Pickens  v.  Reed,  1  Swan,  80;  Armstrong  v.  McClure,  4  Heis., 
80;  Ellis  V.  Foster,  7  Heis.,  13 L;  Shields  u  Thompson,  4  Baz., 
227;  Lattau  Pierce,  11  Lea,  267. 

6.  Same.    Devise  for  futfwre  services  yields  to  fights  of  creditors. 

A  guardian  for  a  minor  appointed  by  a  will  giving  to  the  latter 
specified  land,  in  consideration  of  his  future  service  as  guar- 
dian, cannot  set  up  his  claim  to  the  land  under  the  will,  in  op- 

^  position  to  the  equities  and  rights  of  creditors  of  the  estate  and 
to  necessary  expenses  of  administration.     (Post,  pp.  457-459.) 

7.  Supreme  Court.    Effect  of  coTicxfrrent  finding  of  Master   and 

Chancellor. 

The  concurrence  of  the  Master  and  Chancellor  as  to  the  compen- 
sation due  to  an  administrator  for  his  service,  is  not  such  a 
question  Qf  fact  as  is  embraced  in  the  rule  giving  such  con- 
currence on  ^a  question  of  fact  the  weight  of  the  verdict  of  a 
jury,  as  such  determination  is  only  an  expression  of  opinion 
or  an  estimate.     {Post,  p.  459.) 

Case  cited  and  overruled:  Hicks  v.  Porter,  90  Tenn.,  13. 

8.  Same.    Reviews  finding  of  Court  of  Chancery  Appeals,  when. 

An  estimate  as  to  amount  of  compensation  due  an  administrator 
for  his  services,  is  not  such  finding  of  fact  by  the  Court  of 
Chancery  Appeals  as  is  conclusive  upon  this  Court,  and  the 
same  will  be  reviewed  by  the  Court  upon  proper  exception. 
{Post,  PP*  459,  460.) 

9.  Same.    ExceptJicni  below  sufficient,  wh^i. 

An  exception  in  the  lower  Court,  that  no  compensation  should 
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have  been  allowed  an  administrator,  is  sufficient  basis  for  an 
exception  in  this  Court  to  such  compensation  as  is  excessive  in 
amount.     (Post,  pp.  460^  46L) 


FROM    HAWKINS. 


Appeal  from  Chancery  Court  of  Hawkins  County. 
A.  T.  BowEN,   Ch. 

J.  O.  Phillips  and  Shields  &  Mountcastle  for 
Pearson. 

GiLLENWATERS    &    SoN,     JaRVIS    &    ARMSTRONG,    and 

HuFFMASTER  &   Chestnut   for   Gillenwaters. 

Wilkes,  J.  This  is  a  bill  by  the  complainant, 
as  administrator  with  the  will  annexed  of  Mrs.  S. 
W.  Burem,  to  pass  his  accounts  and  to  sell  land 
of  which  the  testatrix  died  seized,  for  the  payment 
of  debts  against  her  estate  and  the  costi^  of  admin- 
istration. The  defendant,  J.  U.  Gillenwaters,  is  the 
residuary  legatee  and  devisee,  and  the  party  mainly 
interested  in  the  estate.  The  interest  of  the  other 
parties  will   appear   hereafter. 

The  Court  of  Chancery  Appeals  has  heard  the 
cause,  and  it  is  now  before  us  on  appeal  by  all  the 
principal  parties  from  such  portions  of  the  decree  of 
the   Court   of   Chancery   Appeals   as   affect   them. 

The    facts    as    found    are,    that    Mrs.    Burem    died 
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owning  $10,000  of  stock  in  the  Rogersville  National 
Bank  of  Tennessee,  upon  which  it  was  claimed  she 
was  then  owing  $2,500  to  the  bank.  She  also  owned 
other  personal  property  of  small  value,  and  some 
lands,  the  aggregate  value  of  her  estate  being  about 
$20,000.  There  were  some  small  unquestioned  debts 
against  the  estate  besides  the  $2,500  referred  to,  and 
there  were  claims  which  were  then  disputed,  and 
afterwards  litigated.  She  gave,  by  her  will,  sundry 
small  legacies  to  her  relatives,  and  a  small  amount 
to  her  Church.  She  devised  a  tract  of  land  to  de- 
fendant, Jno.  B.  Charles,  and  the  residue  of  her 
property  to  her  adopted  son,  the  defendant,  J.  U. 
Gillenwaters.  The  residue  was  then  understood  to 
consist  of  several  tracts  of  land,  some  personal  prop- 
erty, and  the  bank  stock  referred  to,  subject  to  a 
small  amount  of  debts.  She  appointed  Jno.  B. 
Charles  testamentary  guardian  of  her  adopted  son, 
the  defendant,  and  devised  him  a  tract  of  190  acres 
of  land  in  consideration  of  the  services  to  be  per- 
formed by  him  as  such  guardian,  and  she  gave 
special  directions  as  to  how  he  should  raise  and  edu- 
cate the  ward.  Mr.  Charles  was  also  appointed  ex- 
ecutor, and  qi^alified,  but  ascertaining  that  he  could 
not  properly  fill  both  offices  at  the  same  time,  in  a 
few  days  he  resigned  as  executor  and  qualified  as 
guardian  or  trustee  under  the  will.  Complainant 
Pearson,  thereupon  qualified  as  administrator  with 
the  will  annexed.  The  bank  stock  remained  in  the 
bands  of  the   guardian,  Charles,  but   was   held   subject 
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to  the  orders  of  the  administrator,  Pearson,  and  in 
the  year  1889,  he  received  upon  it  a  dividend  of 
ten  per  cent.,  and  in  1890  another  of  eight  per  cent. 
This,  with  the  cash  realized  from  sales  of  property, 
was  sufficient  to  pay  all  the  debts  recognized  as 
valid,  the  debt  of  $2,500  to  the  bank  being  disputed, 
and   afterwards   resisted   and   litigated. 

An  effort  was  made  to  sell  SI,  000  of  the  bank 
stock,  to  realize  money  to  educate  the  ward,  but  it 
could  not  then  be  sold  at  over  ninety  cents  on  the 
dollar,  and  it  was  deemed  advisable  by  the  adminis- 
trator, and  also  the  guardian,  to  hold  it,  as  well 
as   the   balance  of   the   bank   stock,    without   sale. 

On  April  8,  1890,  suit  was  brought  against  the  es- 
tate and  administrator  by  one  Lucy  McMahon  for 
about  $1,100,  claimed  to  be  owing  for  personal  serv- 
ices rendered  the  testatrix  in  her  lifetime,  and,  in 
April,  1890,  a  similar  suit  was  brought  against  the 
estate,  for  similar  services,  for  $2,500  by  Gaylord 
and  wife.  On  September  19,  1891,  the  bank  brought 
suit  on  the  $2,500  note.  Judgments  were  rendered 
for  Mrs.  McMahon  for  $1,150,  and  Mrs.  Gaylord  for 
$2,000,  and,  some  time  afterward,  in  favor  of  the 
bank  on  its  note. 

When  the  McMahon  judgment  was  obtained,  the 
administrator  attempted  to  sell  the  bank  stock,  and 
advertised  it,  but  could  find  no  bidders.  Gay- 
lord and  wife  levied  on  it,  and  the  administrator  en- 
joined them  from  selling.  Under  the  decrees  in  that 
injunction   suit,    the   stock   was   ordered   by    the   Court 
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to  be  sold,  and  it  was  reported  as  sold  at  thirty- 
three  to  thirty-four  cents,  but  on  the  exception  of 
the  guardian  ad  litem,  supported  by  afiidavit  from 
the  cashier  of  the  bank  that  it  was  worth  $1.10,  the 
sale  was  not  confirmed.  It  was  again  ojffered,  and 
sold  at  forty-five  cents.  There  appears  to  have  been 
no  open  market  for  the  stock,  but  the  statements  of 
the  bank  showed  that  it  was  intrinsically  worth  $1.10, 
and  some  private  sales  were  made  at  about  this  price 
in  1890  and  1891.  The  proof  fails  to  show  that  it 
could  have  been  sold  in  open  market  at  public  sale 
at  a  fair  price  at  any  time  after  the  McMahon 
judgment  was  recovered.  Previous  to  that  time  it 
was  thought  desirable  to  hold  it  as  a  safe  invest- 
ment for  the  ward,  both  by  the  administrator  and 
guardian  and  by  the  ward,  and  they  were  advised  to 
this  course  by  their  counsel,  and  were  also  advised 
by  him  to  litigate  the  bank  and  other  claims,  so 
that,  between  October  12,  1889,  the  date  the  admin- 
istrator qualified,  and  September  29,  1891,  when  the 
McMahon  judgment  was  rendered,  it  was  not  deemed 
advisable  to  sell  the  stock,  nor  necessary  for  the  pay- 
ment of  debts,  and  no  attempts  to  make  such  sale 
were  made,  except,  as  before  stated,  there  was  an 
effort   to   sell   $1,000   of   it. 

The  Court  of  Chancery  Appeals  find  that,  beyond 
any  sort  of  controversy,  the  administrator  acted  in 
the  most  perfect  good  faith  and  without  a  suspicion 
of  profit  or  benefit  to  himself,  and  that  he  was  all 
the   while  actuated   by  upright  motives  and  a   sincere 
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desire  to  properly  discharge  his  duties;  that  he  acted 
under  the  advice  of  counsel,  and  the  litigation  en- 
gaged in,  while  not  successful,  was  not  merely  cap- 
tious or  idle,  but  necessary,  and  that  the  final  out- 
come of  the  estate  was  not  chargeable  to  improper 
administration;  that  the  bank  stock  was  bought  in 
^<boom  times,"  and  could  not  afterwards  be  sold  on 
account  of  the  stringency  in  financial  circles.  Under 
these  circumstances  the  Court  of  Chancery  Appeals 
was  of  opinion  the  administrator  should  not  be  charged 
with  the  full  amount  of  the  bank  stock,  citing  Deitz  y. 
Mitchell,  12  Heis.,  676,  679;  JUicMe  v.  Broitm^  4 
Bax.,  468,  475;  Matter  of  Goto  ex  parte,  14  Lea, 
408,  417;  7  Am.  &  Eng.  Enc.  L.,  347,  359;  Perry 
V.  Wooten,  5  Hum.,  524;  Poole  v.  Munday,  103  Mass., 
170,  177;  Ward  v.  Tinkham,  32  N.  W.  Rep.,  901; 
James    v.  Wingo,    7   Lea,    148. 

In  Schouler  on  Execution,  Sec.  322,  it  is  said, 
in  substance,  that  when  no  immediate  application  can 
be  made  of  the  funds,  the  personal  representative  is 
permitted  and  encouraged  to  permit  quick  assets, 
which  are  productive  to  stand  for  a  time  uncollected  \ 
(Pritchard  on  Wills,  Sec.  696);  and  the  same  dili- 
gence is  not  exacted  in  personal  representatives  in 
converting  into  money  bank  stock  and  other  securi- 
ties of  this  kind,  as  in  regard  to  other  classes  of 
personal  property,  especially  when  there  is  no  imme- 
diate demand  for  the  money,  and  the  stock  is  yield- 
ing an  income.  The  time,  place,  and  terms  of  sale 
are   left,    to    some    extent,    to    the    discretion    of    the 
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personal  representative,  and  all  that  the  law  expects 
or  requires  is  that,  in  view  of  the  kind  of  property 
to  be  sold,  its  quality  and  value,  the  financial  con- 
dition  of  the  community  and  the  exigencies  of  the 
estate,  and  other  considerations  which  would  influence 
a  reasonably  prudent  man  acting  in  his  own  affairs, 
the  representative  shall  select  such  time,  place,  and 
terms  as  promise  the  best  results  to  the  estate. 
Prejudicial  haste  and  dangerous  delay  are  alike  to  be 
avoided*  Bank  stock  and  perishable  property  are 
not  on  the  same  footing,  and  should  not  be  so 
treated;  and,  if  the  sale  is  postponed  for  reasons 
rendering  it  improper  to  sell  earlier,  and  the  prop- 
erty is  lost  by  events  which  the  representative  could 
not  foresee  or  control,  he  will  not  be  held  liable 
when  he  acts  in  good  faith.  Pritchard  on  Wills, 
Sec.  703;  JUickle  v.  Bro^vn,  4  Bax.,  468;  Pomeroy's 
Equity   Juris.,    Sec.    1070. 

So,  also,  if  the  representative  delay  at  the  re- 
quest or  instance  of  the  parties  beneficially  interested, 
or  under  their  advice,  and,  in  consequence,  a  loss 
is  sustained,  the  representative  cannot,  by  such  inter- 
ested party,  be  charged  with  such  loss.  Petty  v. 
Wooten^  5  Heis.,  524;  Poole  v.  Munday^  103  Mass., 
176;  7  Am.  &  Eng.  Enc.  L.,  359;  ^yard  v.  Tink- 
ham^  32  N.  W.  Rep.,  901.  And  so,  when  the  ad- 
ministrator or  executor  acts  in  accordance  with  the 
advice  of  counsel,  it  should  be,  within  proper  limits, 
a  protection  to  him.  James  v.  Wingo^  7  Lea,  148. 
And   especially  is   this   so   when    the    advice    is   given 
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as  to  the  advisability  of  bringing  suits,  and  defend- 
ing against  suits  or  claims.  It  is  the  duty  of  the 
representative  in  such  oases  to  seek  counsel,  and  to 
be  influenced,  and,  within  reasonable  limits,  to  be 
controlled   by   it. 

It  is  urged  that  the  administrator  compromised 
the  McMahon  suit  at  one  time  for  $25,  but  the 
Court  of  Chancery  Appeals,  on  a  review  of  the 
evidence,    find  this   not   to  be   a   fact. 

We  are  content  with  the  holding  of  the  Court  of 
Chancery  Appeals  as  to  the  liability  of  the  adminis- 
trator under  the  facts  as  they  are  found,  and  do 
not  regard  him  as  guilty  of  devastavit  or  improper 
execution  of   his  trust. 

It  is  next  iniiisted  that  under  the  facts  presented 
in  the  record,  the  administrator  was  not  entitled  to 
have  the  real  estate  sold  to  pay  debts;  that  the 
personal  assets  having  been  wasted,  he  should  be 
held  guilty  of  devastavit,  and  required  to  pay  these 
debts  rather  than  charge  them  on  the  lands.  The 
existence  of  valid  debts  being  shown,  beyond  the 
amount  of  personal  assets,  a  sale  of  land  is  proper 
when  the  administrator  has  not  wasted  the  assets  of 
the  estate.  When  such  deficiency  of  assets  exists,  it 
is  not  necessary  to  wait  until  they  are  actually  ap- 
plied before  the  land  can  be  sold.  Doherty  v.  Choatej 
16  Lea,  192-200.  Having  found  the  question  of 
devastavit  in  favor  of  the  administrator,  and  there 
being  debts   of  the  estate  to   be   paid,    and    no    suffi- 
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ciency    of    assets    to    pay   them,    a    sale  of    the    land 
was   authorized   and   proper. 

It  appears  that  on  a  sale  of  this  land  in  the 
Court  below,  T.  C.  Miller  became  the  purchaser  of 
400  acres  of  it,  and  it  was  confirmed  to  him  on 
July  31  j  1897,  in  the  Court  below.  The  same  day 
he  asked  that  a  receiver  be  appointed,  alleging  that 
defendant,  Gillenwaters,  was  in  possession,  and  had 
been  since  the  testator's  death,  'and  was  receiving 
and  using  the  rents  and  profits;  that  there  were 
crops  of  wheat,  corn,  oats,  and  grass  on  the  land; 
tiiat  the  wheat  raised  by  tenants  was  then  about 
ready  to  be  delivered  to  Gillenwaters,  as  the  land- 
lord; that  the  crops  were  planted  and  grown  after 
the  bill  was  filed,  and  he  had  been  advised  would 
pass  to  him  under  his  purchase,  and  this  advice 
caused  him  to  bid  more  for  the  land  than  he  other- 
wise would;  that  they  were  not  reserved  in  the  sale; 
that  Gillenwaters  was  insolvent,  and  had  declared  his 
intention  to  appeal  the  cause,  in  order  to  secure 
the  crops  and  rents  and  profits  for  the  year,  and, 
in  the  event  of  such  appeal,  the  said  rents,  crops, 
and  profits  would  go  into  the  hands  of  defendant, 
Gillenwaters,  and  be  lost.  To  this  petition,  defend- 
ant, Gillenwaters,  demurred,  on  the  ground  that  un- 
til the  sale  was  confirmed  in  the  Supreme  Court, 
the  purchaser  would  get  no  title,  and  be  entitled  to 
no  possession.  This  was  overruled.  The  Chancellor 
granted  the  petition  so  far  as  it  related  to  all  crops 
and   rents,    except    such   as   had   been   collected   on   or 
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prior  to  July  8,  1897,  and  put  Miller  in  possession  as 
receiver.     Gillenwaters  appealed  under  the  pauper  oath. 

The  Court  of  Chancery  Appeals  held  that  the  ac- 
tion of  the  Chancellor  in  appointing  the  receiver  was 
improper;  that  the  case  was  similar  to  that  of  a 
vendor  seeking  to  enforce  his  lien,  in  which  case 
he  may  subject  the  land,  but  not  the  rents,  except 
in  certain  cases.  Citing  Morford  v.  Hamner^  3  Bax., 
391,  and  also  similar  to  a  case  of  controverted  or 
disputed  title  to  land,  in  which  case  the  Court  will 
not,  as  against  the  party  in  possession,  appoint  a  re- 
ceiver. Citing  Richmond  v.  Yatea^  3  Bax.,  204; 
Davis  V.  ReaveSy  2  Lea,  649.  That  Court  accord- 
ingly held  that  Miller  would  not  be  entitled  to  the 
rents  and  crops,  and  from  this  part  of  the  decree 
of  the  Court  of  Chancery  Appeals,  Miller  appeals  to 
this   Court,    and   assigns   error. 

We  are  of  opinion  the  holding  of  the  Court  of 
Chancery  Appeals  is  correct  in  its  results  upon  this 
feature  of  the  case.  A  purchase  of  land  under  judi- 
cial sale  is  entitled  to  the  possession  of  it  on  the 
confirmation  of  the  sale,  if  there  be  nothing  in  the 
terms  or  decree  of  sale  providing  otherwise.  Pickens 
V.  Reedy  1  Swan,  80;  Armstrong  v.  McLure^  4  Heis., 
80;  Ellis  V.  Foster^  7  Heis.,  131;  Shields  v.  Thomp- 
8o?i,  4  Bax.,  227;  Zatta  v.  Fierce,  11  Lea,  267.  The 
confirmation,  however,  has  no  retroactive  effect,  so  as 
to  relate  back  to  the  date  of  sale  and  give  the 
purchaser  the  itermediate  rents.  Armstrong  v.  Jfc- 
Ziircj  4  Heis.,    80. 
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In  the  present  case  the  defendant,  Gilienwaters, 
was  contesting  the  right  of  the  Court  to  sell  the 
land  devised  to  him.  The  Court,  however,  ordered 
and  made  the  sale,  and  Miller  was  the  best  bidder 
for  the  land,  and  if  the  sale  had  been  finally  con- 
firmed in  the  Court  below  to  him,  he  would  have 
been  at  that  time  entitled  to  the  possession.  While 
it  was  confirmed,  still  the  appeal  of  the  defendant, 
Gillenwaters,  had  the  elffect  to  set  aside  this  con- 
firmation, as  well  as  all  other  decrees,  until  his 
appeal  coaild  be  heard.  Pending  this  appeal,  which 
was,  among  other  things,  to  test  the  right  to  sell 
his  land,  he  had  a  right  to  remain  in  possession, 
and  to  receive  the  rents,  and  the  subsequent  dis- 
missal of  his  appeal  would  not  deprive  him  of  the 
intermediate  profits.  This  being  so,  it  was  improper 
to  impound  these  rents  and  profits  and  crops,  and 
put  them  into  the  hands  of  a  receiver,  and  the  de- 
cree of  the  Court  of  Chancery  Appeals  upon  this 
point  is   correct,    and   is   afiSrmed. 

Jno.  B.  Charles  also  appealed  to  this  Court  from 
the  decree  of  the  Court  of  Chancery  Appeals,  and 
assigns  as  errors  that  the  land  devised  to  him  by 
the  testatrix  has  been  improperly  sold  to  pay  debts 
of  the  estate  and  costs  of  administration.  His  con- 
tention is,  that  this  land  was  given  to  him  in  con-^ 
sideration  of  his  services  as  guardian  for  the  minor, 
Gillenwaters,  and  he  is  not,  therefore,  a  mere  vol- 
untary grantor,  but  stands  in  the  attitude  of  one 
who    has    paid     value    for    his    lands.     This    tract  of 
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land  contains  190  acres,  and  was  valued  at  $3,000 
by   the   testatrix. 

The   said   Jno.    B.   Charles   qualified  as  guardian  in 
1889,    when   the    estate   was    believed   to   be   not   only 

t 

solvent,  but  sufficient  to  pay  all  the  legacies  and 
satisfy  all  the  devises  in  the  will,  and  he  went  into 
possession  of  the  land  devised  to  him,  and  has  had 
it  ever  since.  He  gave  bond  as  guardian  in  the  sum  of 
$80,000,  and  claims  that  his  services  were  worth  the 
real  value  of  the  farm,  which  sold  for  $1,710.  His 
contention  is,  that  his  services  are  as  muoh  entitled 
to  be  compensated  for  as  are  the  solicitors,  admin- 
istrator, witnesses,  and  officers  whose  services  have 
been  used  in  the  execution  of  the  will  and  settle- 
ment of  the  estate,  and  that  his  services  were  rec- 
ognized by  the  testatrix  as  valuable,  and  the  amount 
of  compensation  to  be  paid  for  them  was  fixed  by 
her.  The  Chancellor  decreed  a  sale  of  the  land  de- 
vised to  him,  but  directed  that  any  surplus  remain- 
ing from  the  sale  of  the  lands  devised  to  Gillen- 
waters  and  Charles,  after  payment  of  debts,  ex- 
penses, etc.,  should  be  paid  to  Charles,  to  the  ex- 
tent of  $1,710,  and  the  Court  of  Chancery  Appeals 
affirmed  the  decree  of  the  Chancellor  to  this  extent, 
and  refused  to  exempt  the  lands  devised  to  Charles 
from  sale,  as  he  insists  should  be  done.  The  Court 
of  Chancery  Appeals,  however,  directs  the  decree  to 
be  so  drawn  as  to  save  to  the  defendant,  Gillen- 
waters,  the  right  to  call  said  Charles  to  account  for 
his   guardianship   if   he   shall   so   desire. 
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We  are  of  opinion  there  is  no  error  in  the  hold- 
ing of  the  Coart  of  Chancery  Appeals  as  to  the 
rights  of  Mr.  Charles.  He  was  to  take  the  lands, 
it  is  true,  as  consideration  for  his  services  as  guard- 
ian, and  to  that  extent  and  in  that  sense  he  was 
a  purchaser  for  value.  Still,  he  was  to  take  it 
under  the  will  and  as  derived  from  the  estate,  and 
he  cannot  set  up  his  claim  to  the  land  under  the 
will  in  opposition  to  the  superior  equities  and  rights 
of  the  creditors  of  the  estate.  These  creditors  and 
the  expenses  of  administration  must  be  paid  before 
the  legatees  and  devisees  are  entitled  to  receive  un- 
der  the   provisions   of   the   will. 

It  is  objected  that  the  Court  of  Chancery  Ap- 
peals reduced  the  allowance  of  the  administrator  from 
$650,  as  fixed  by  the  Chancellor,  to  $300,  and  from 
this  part  of  the  decree  of  the  Court  of  Chancery 
Appeals  the  administrator  prays  an  appeal.  His  in- 
sistence is  that,  upon  a  reference,  the  Clerk  and 
Master  fixed  this  fee  at  $650,  and  the  Chancellor 
concurred  in  the  report  and  estimate,  and  this,  it  is 
insisted,  has  the  force  and  effect  of  a  verdict  of  a 
jury,  and  should  have  been  so  treated  by  the  Court 
of  Chancery  Appeals.  The  concurrence  of  the  Mas- 
ter and  Chancellor  as  to  the  compensation  due  to 
an  administrator  for  his  services,  and  to  an  attorney 
for  his  fees,  or  a  receiver  or  other  trustee  for  his 
services,  is  not  such  a  concurrence  upon  a  question 
of  fact  as  is  embraced  in  the  rule  giving  such  con- 
currence the  weight  and  effect  of  a  finding  by  a  jury. 
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At  most  it  is  on  the  part  of  the  Clerk  and  Master 
and  the  Chanoellor  bat  an  expression  of  opinion  or 
an  estimate;  and,  while  their  estimates  are  entitled 
to  weight  because  they  are  familiar  with  such  fees 
and  allowances  as  a  rule,  and  with  the  services  ren- 
dered in  the  particular  case,  still,  their  concurrence 
does  not  have  the  elffect  as  contended,  and  the  Court 
of  Chancery  Appeals  was  authorized  to  put  its  esti- 
mate  upon  the  allowance  independent  of  that  of  the 
Chancellor  and  Master,  and  likewise  this  Court  can 
review  the  estimate  of  the  Court  of  Chancery  Ap- 
peals, because  it  is  not  a  fact  found  by  that  Court, 
but  their  judgment  and  estimate  upon  the  facts  and 
upon   the   record. 

It  is  true,  in  the  case  of  ITicka  v.  Porter j  6  Pick., 
13,  the  rule  is  suggested  in  the  opinion  of  the  special 
Judge  delivering  it  as  contended  for,  but  in  that  case 
the  fees  of  the  guardian  ad  Utein  were  fixed  at  an 
amount  satisfactory  to  the  Court,  and  for  this  reason 
was  affirmed,  and  the  statement  that  the  rule  of  con- 
current finding  applied  in  such  cases,  by  the  learned 
special  Judge  escaped  correction  by  the  Court,  which 
agreed  in  the  result  in  that  case,  without  reference 
to  the  rule,  and  it  was  inadvertent,  and  has  not 
been   since   followed,    and    is   not   correct. 

When  the  matter  was  in  the  Chancery  Court  there 
was  no  exception,  in  express  terms,  made  to  the 
amount  allowed,  the  exception  being  that  nothing 
should'  be  allowed,  in  view  of  the  devastavit  and  waste 
committed    by   the    administrator,    and,    again,  if  any- 
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thing  was  allowed,  it  should  be  charged  up  against 
the  defendant,  Charles,  and  not  taken  out  of  the  es- 
tate. We  think  the  exception  that  nothing  should 
be  allowed,  embraces  the  feature  presented;  that 
the  amount  allowed  is  excessive,  and  this  error  is 
not,  therefore,  well  assigned,  but  we  are  content 
with  the  amount  fixed  by  the  Court  of  Chancery- 
Appeals,  in  view  of  all  the  facts  and  circumstances 
in  the  case.  There  are  other  matters  of  minor  im- 
portance involved  in  the  cause,  but  those  already 
disposed  of  are  the  principal  ones.  We  are  entirely 
content  with  the  disposition  made  of  the  others,  and 
with  the  result  reached  by  the  Court  of  Chancery 
Appeals,  and  their  decree  is  affirmed,  and  the  costs 
will   be   paid   as   they   have   directed. 
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Pearson  v.  Gillenwaters. 

{Knoxville.      October    6,    1897.) 

Administration.    ExhavsUon  of  personal  assets  that  justifles  sale  of 
lands. 

The  personal  assets  of  an  estate  have  been  **  exhausted  in  the 
payment  of  debts/' within  the  meaning*  of  Code,  {{4000,  4001 
(6.)}  so  far  as  to  justify  a  sale  of  lands  to  pay  debts,  where  the 
amount  actually  realized  from  the  personal  estate  is  insufS- 
cient  to  pay  all  the  debts,  although  the  personal  assets  were 
of  sufficient  value  at  one  time  for  that  purpose  if  they  had  been 
then  disposed  of,  but  have  since  depreciated  in  value  without 
fault  of  the  administrator,  and  thereby  became  insufficient 

Cases  cited  and  approved:  Jones  u.  Douglass.  1  Tenn.  Ch.,  631; 
2  Vesey,  341;  1  Ch.  Cas.,  190;  Caine's  Cases,  96. 

Cited  and  distinguished:  Bennett  v.  Cold  well,  8  Bax.,  483;  Max- 
well V,  Smith,  86  Tenn.,  544;  Peck  v.  Wheaton,  M.  &  Y.,  359; 
Gilman  v.  Tisdale,  1  Yer.,  285;  Elliott  i;.  Patton,  4  Yer.,  10. 


FROM     HAWKINS. 


Appeal   from   Chancery  Court   of   Hawkins  County. 
A.  T.   BowEN,  Ch. 

J.  O.  Phillips  and   Shields  &   Mountcastlb    for 
Pearson. 

Gillenwaters  &   Son,   Jarvis   &  Armstrong,  and 
HuFFMASTER   &   Chesnutt   for   Gilleuwaters. 
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WiLKfiS,  J.  A  petition  to  rehear  is  presented  in 
this  case,  and  urged  with  much  earnestness  upon  our 
consideration.  In  it,  it  is  said  that  the  decision  of  this 
Court  is  accepted  as  correct,  upon  the  finding  of  facts 
by  the  Court  of  Chancery  Appeals,  so  far  as  it  re- 
fuses to  hold  the  complainant  liable  as  administrator 
for  his  failure  to  realize  on  the  bank  stock  belong- 
ing to  the  estate  in  1889,  and  releases  him  from 
personal  liability  for  the  loss  incurred  by  the  delay 
and   the   depreciation. 

The  contention  in  the  petition  to  rehear  is  that, 
under  the  facts  and  conceding  the  correctness  of  the 
decree  releasing  the  administrator  from  liability,  still 
the  Chancery  Court  had  no  jurisdiction-  to  subject 
the  lands   of   the  estate   to   the  debts   of    creditors. 

The  substance  of  the  contention  is  that  there  is 
lihown  to  have  been  personal  assets  in  the  hands  of 
the  administrator  in  1889,  if  they  had  been  then 
realized  upon,  sufficient  to  pay  all  the  debts,  and 
this  exonerates  the  lands  in  the  hands  of  the  devisees, 
even  though  these  personal  assets  may  have  after- 
wards depreciated  in  value,  so  that  they  are  not 
sufficient,  and  at  the  same  time,  under  such  circum- 
stances, that  the  administrator  is  not  liable  for  the 
depreciation.  The  argument  is  based  upon  the  lan- 
guage of  §§4000,  4001,  Shannon's  compilation,  which 
provide  for  a  sale  of  the  land  belonging  to  the  estate 
when  the  personal  estate  of  the  deceased  has  been 
exhausted  in  the  payment  of  debts,  leaving  other 
debts   or   demands   unpaid,    and    further    provide    that 
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before  making  any  decree  for  sale  it  must  appear 
to  the  satisfaction  of  the  Court  that  the  personal 
estate  has  been  exhausted  in  the  payment  of  hana  fide 
debts,    and   that   other   just  debts   are  owing. 

The  argument,  under  the  facts  of  this  case,  comes 
to  this:  That  when  there  are,  at  one  time,  in  the 
course  of  the  administration,  assets  of  value  suffi- 
cient to  pay  all  the  just  debts,  there  can  be  no  sale 
of  land  to  pay  any  debts,  even  though  the  assets 
afterward  deteriorate  in  value  until  they  become  in- 
sufficient, and  that,  too,  without  culpable  fault  on 
the   part  of  the   administrator. 

It  is  not  suggested  what  the  remedy  of  the  cred- 
itor may  be  in  such  cases,  nor,  indeed,  that  he  has 
any  remedy,  but  the  insistence  is  that  assets  once 
existing  have  not  been  exhausted  in  paying  debts, 
and  hence  there  can,  under  the  statute,  be  no  sale 
of  the   land. 

The  only  inference  to  be  drawn  from  the  argu- 
ment is  that  the  creditor  must  lose  his  debt,  inas- 
much as  he  cannot  subject  the  land  and  cannot  hold 
the  administrator   liable   for   a   devastavit. 

We  are  cited  to  the  cases  of  Bennett  v.  Caldwell^ 
8  Bax.,  483,  and  Maxwell  v.  Smithy  2  Pick.,  544, 
as  sustaining  the  position  assumed  in  the  petition  to 
rehear,    that   the   land   cannot   be   sold. 

In  the  first  case,  of  Betmett  v.  ColdAoell^  8  Bax., 
483,  it  was  held  that  if  an  administrator  has  wasted 
the  assets  of  the  estate,  he,  and  the  sureties  on  his 
bond,    are    liable    to    the    creditors    to   the   extent  of 
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the  waste,  and  not  the  land  of  the  heirs,  and  this 
is  true,  even  if  the  administrator  and  his  sureties 
are  insolvent,  and,  in  such  case,  the  loss  must  fall 
upon  the  creditors.  It  is  further  said  that  the  law 
does  not  make  the  'heirs  securities  for  the  adminis- 
trator, nor  make  their  rights  dependent  upon  the 
integrity  or  negligence  of  the  administrator.  This 
case  is  not  in  point  with  the  present  case,  inasmuch 
as  in  that  case  there  is  assumed  to  be  a  devastavit 
by  the  administrator,  for  which  he  and  his  sureties 
are  liable  to  the  creditors.  In  this  case  it  is  found 
there  is  no  devastavit  and  no  liability  upon  the  part 
of  the  administrator  or  his  sureties,  but  a  shortage 
in   assets  without  fault  of  the   administrator. 

In  the  case  of  Majxwell  v.  Smithy  2  Pick.,  539, 
there  were  sufficient  assets  to  pay  the  debts,  and 
the  administrator,  after  the  time  within  which  do- 
mestic creditors  could  sue,  distributed  the  assets  to 
the  next  of  kin  and  took  solvent  refunding  bonds 
from  them.  It  was  held  that  funds  thus  paid  over 
to  distributees  on  refunding  bond  under  the  statute 
were  not  exhausted  in  the  payment  of  debts  within 
the  meaning  of  the  statutory  requirements,  but  that 
the  refunding  bonds  stand  in  lieu  and  in  the  place 
of  assets,  and  to  that  extent  protect  the  lands,  and 
if  they  become  insolvent  after  being  taken,  the  loss 
must  fall   upon    the   creditor. 

It  is  clear  that  in  each  of  these  cases  a  substan- 
tial remedy  is  left  to  the  creditor,  in  the  one  case 
(of  devastavit)  against  the  administrator  and   his  sure- 
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ties,  and  in  the  other  against  the  distributee  and  his 
sureties,  and  these  bonds  stand  in  the  place  of  assets, 
and  they  are  provided  by  statute  for  the  security 
of  creditors,  and  they  must  look  to  them,  and  not 
to  the  land,  which  does  not  stand  as  security  for 
the  administrator  or  distributee.  But  when  assets 
have  been  lost  by  shortage  or  destruction,  without 
fault  of  the  administrator,  it  is  as  if  they  had  never 
existed,  and  could  not,  under  the  circumstances,  be 
realized   upon   and    applied. 

The  case  of  Jones  v.  Dmiglaaa^  1  Cooper  Ch.,  631, 
is  exactly  in  point,  the  question  being  stated  by  the 
learned  Chancellor  in  these  words:  ''If  personal  chat- 
tels of  the  intestate  sufficient  to  pay  debts  have  come 
to  the  hands  of  the  personal  representative,  but  have 
been  lost  before  being  turned  into  money  and  duly 
administered,  does  the  loss  fall  upon  the  creditors 
or  heirs?  It  is  not  a  question  of  devastavit  by  the 
administrator,  for  in  that  view  the  administrator  and 
sureties  on  his  official  bond  would  be  bound,  and 
the  loss,  if  any,  would  have  to  be  borne  by  the 
creditors,  citing  Peck  v.  Wheaton^  M.  &  Y.,  359; 
Gilman  v.  Tlsdahj  1  Yer.,  285;  Elliot  v.  Patton^ 
4  Yer.,  10;  Bennett  v.  Coldwell,  8  Bax.,  483.  This 
is  not  a  case  where  the  land  has  been  sold  sufficient 
to  pay  the  debts  and  there  is  a  subsequent  loss  of 
the  proceeds.  But  the  question  is  '  whether  prop- 
erty of  the  estate,  lost  without  fault  of  the  admin- 
istrator, is  assets  at  all  with  which  he  can  be  charge- 
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able,  for  if  the  administrator  is  not  chargeable  with 
the   loss,   the   creditor   cannot   be.'" 

In  that  case  it  was  held  that  chattels  which  come 
to  the  hands  of  the  representative  are  not  assets  if 
lost  without  his  fault — as,  if  cattle  die,  or  goods  are 
destroyed  by  the  enemy,  or  are  stolen,  or  a  ship 
perish  at  sea.  Cases  are  cited  by  the  learned  Chan- 
cellor holding  a  similar  doctrine  when  goods  or 
money  are  lost  by  robbery,  or  assets  are  destroyed 
by  fire  (citing  Jones  v.  Zewis,  2  Ves.,  241;  Holt 
V.  ffolt^  1  Chy.  Cas.,  190;  Freeman  v.  Coe^  Caine's 
Cases,  96),  and,  we  might  add,  the  loss  of  the 
money  of  the  estate  by  the  failure  of  a  bank  in 
which  it  is  deposited,  without  fault  or  negligence  on 
the  part  of  the  administrator.  Pritchard  on  Wills, 
Sec.    796,    p.    831;   /5.,    Sec.    699,    and   cases   cited. 

It  is  a  matter  of  everyday  occurrence,  that  the 
prices  and  market  values  of  personal  property,  such 
as  horses,  cattle,  provisions,  bank  stock,  and  even 
money,  fluctuate  rapidly,  and  often  decline  without 
any  premonition,  and  an  estate  may  be  solvent  to- 
day and  insolvent  to-morrow,  and  this  without  fault 
upon  the  part  of  the  administrator;  but  if  the  rule 
now  sought  to  be  enforced  by  counsel  is  declared, 
none  of  these  matters  can  affect  the  heir,  but  the 
creditor  must  carry  all  such  risks  and  be  the  suf- 
ferer  in  such  cases.  We  do  not  think  such  a  rule 
is  supported  by  either  reason  or  authority.  The 
assets  which  must  be  exhausted  under  the  statute 
before   the   real   estate   can    be  reached    in    the   hands 
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of  the  heirs,  are  such  assets  as  can  be  realized  on 
by  proper  diligence,  and  such  as  are  not  realized  on 
by  proper  diligence  by  the  administrator,  are  not 
assets  in  the  sense  in  which  the  statute  uses  the  term. 
The  contention  of  petitioner  cannot  be  maintained, 
and  the   petition    is   dismissed. 
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Bank   v.   McCarty. 

{Enoxville.      October    1,    1897.) 

1.  BseiSTBATiON.     Upon  invalid  certiflcate  of  acknowledgment. 

The  regiBtraiion  of  a  deed  is  ineffectnal  against  the  grantor's 
creditors  when  made  upon  a  certificate  of  acknowledgement 
before  the  Clerk  of  a  Court  in  another  State  without  certifica- 
tion of  the  Clerk's  official  character  by  ''the  Judge,  Chief  Jus- 
tice, or  presiding  magistrate  of  the  Court." 

Code  construed:  {  3721  (S.);  {  2860  (M.  &  V.);  {  2047  (T.  A  S.). 

2.  Sams.    Re-registraMon  does  not  relate  back  as  against  credUora, 

The  re-registration  of  a  defectively  registered  deed  does  not 
relate  back,  but  takes  effect  as  of  date  of  the  re-registration, 
as  against  the  grantor's  creditors. 

Code  construed:  i  3749  (S.);  {  2887  (M.  &  V.);  {  2072  (T.  &  S.). 

Cases  cited  and  approved:  Hays  v,  McGuire,  8  Ter.,  91;  Douglass 
V.  Morford,  8  Yer.,  373;  Williams  u  Walton,  8  Yer.,  387;  Groten- 
kemper  v.  Carver,  9  Lea,  280;  Stroud  v.  McDaniel,  12  Lea,  617. 


FROM    CAMPBELL. 


Appeal  from   Chancery  Court  of  Campbell  County. 
H.  B.  Lindsay,   Ch. 

J.    E.    Johnston   for   Bank. 

Ph.    Schlosshan  for   petitioner,    King. 

Caldwell,   J.      This  is  an  attachment  bill  filed  in 
the   Chancery  Court  of   Campbell  County   by  the  Cit- 
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izens'    Bank   of    Jellico   against    J.    W.    McCarty  and 
D.    S.    Ballou,    to   collect  a    note  for   $500. 

A  certain  tract  of  land,  situated  in  that  county, 
was  seized  as  the  property  of  Ballou.  It  was  ad- 
judged subject  to  complainant^ s  debt,  and  ordered  to 
be  sold.  After  advertisement  was  made  H.  C.  King 
intervened  by  petition,  in  which  he  claimed  to  be 
the  owner  of  the  land  by  deed  from  Ballou,  and 
sought  to  enjoin  the  sale.  The  bank  answered  the 
petition,  proof  was  taken,  and  the  Chancellor,  upon 
final  hearing,  dismissed  the  petition.  The  Court  of 
Chancery  Appeals  affirmed  his  decree,  and  King  has 
appealed   again. 

£[ing  produced  in  evidence  a  formal  deed  of  con- 
veyance of  Ballou  to  himself.  That  deed  covered 
the  land  in  question,  and  was  noted  for  registration 
and  registered  in  Campbell  County,  where  the  land 
lies,  seven  days  before  the  complainant  filed  its  bill, 
and  forty  days  before  the  attachment  was  levied. 
From  the  certificate  of  probate  the  deed  appears  to 
have  been  executed  in  the  <<  State  of  Virginia,' 
County  of  Smyth,"  and  acknowledged  before  the 
Clerk  of  the  County  Court  of  that  county,  under 
his  seal  of  office.  Upon  this  certificate,  without 
more,  the  deed  was  registered.  The  registration 
was  unquestionably  ineffectual,  as  against  the  cred- 
itors of  Ballou,  and,  therefore,  afforded  no  protec- 
tion against  seizure  under  attachment,  as  in  this  case. 
To  have  authenticated  the  deed  for  registration,  and 
thereby    passed    the    title    beyond    the    reach    of    his 
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creditors,  it  was  indispensable  that  ^^the  Judge,  Chief 
Justice,  or  the  presiding  magistrate  of  the  Court" 
before  whose  Clerk  the  acknowledgment  was  made, 
should  '* certify  to  the  official  character"  of  that 
Clerk.  Code,  §2047;  M.  &  V.,  §2860;  Shannon, 
§  3721. 

The  defect  was  discovered,  the  omitted  certificate 
procured,  and  the  deed,  as  amended,  re-registered 
before  the  final  decree  below;  but  that  did  not  affect 
the  rights  of  the  complainant,  whose  attachment  had 
been  levied  on  the  land  previously.  The  re-registra- 
tion took  effect  as  to  creditors  of  the  vendor  from 
the  date  of  the  noting  of  the  amended  deed  for  reg- 
istration, and  did  not  relate  back  to  the  noting  and 
registration  of  the  defective  deed.  Code,  §  2072;  M. 
&  v.,  §2887;  Shannon,  §3749;  Hays  v.  McGuire, 
8  Yer.,  91;  Douglass  v.  Morford^  Ih.^  373;  Williams 
V.  Walton^  Ib.^  387.  The  amended  certificate,  as 
between  vendor  and  vendee,  related  back  to  date  of 
acknowledgment  before  the  Clerk,  but  not  so  as  to 
creditors  of  the  vendor.  Grotenk^mper  v.  Cai'ver,  9 
Lea,  280;    Stroud  v.    McDanielj    12   Lea,    617. 

Affirmed. 
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CiOAR  Co.   V.  Cooper. 

{Knoxville.      October   6,    1897.) 

Taxation.    Of  cigar  stands. 

A  licensed  merchant  or  saloon  keeper  who  sells  dgmrs  to  con- 
sumers in  connection  with  his  regular  licensed  business,  is 
liable  for  the  special  privilege  tax  laid  upon  '* cigar  stands" 
by  .the  revenue  Act  of  1897,  In  addition  to  the  privilege  taxes 
laid  upon  merchants  and  saloon  keepers. 

Acts  construed:  Acts  1897,  Ch.  2. 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.      Joseph  W.    Sneed,    J. 

Jas.    Taylor  and  Trent  &  Ford  for  Cigar  Co. 

Attorney-general  Pickle,  Armstrong  &  SmTHSON, 
Noble  Smithson,  E.  F.  Mynatt  and  S.  P.  Fowler 
for   Cooper. 

Snodgrass,  C.  J.  The  question  raised  in  this 
case  and  the  one  heard  with  it  (Badget  &  French 
V.  Cooper,  Clerk),  is  whether  one  who  is  licensed 
to  do  other  mercantile  business  and  saloon  business, 
is  liable  for  the  privilege  tax  on  '*  cigar  stands,^' 
where  such  stand  or  place  of  selling  cigars  to  con- 
sumers is  kept  in  connection  with  other  business,  for 
the  doing   of   which   plaintiff  had   license. 
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The  Act  of  1897,  Ch.  2,  Sec.  4,  levied  a  privi- 
lege tax  on  << cigar  stands."  The  amount  of  the  tax 
YfBB  graded  according  to  population  of  the  place  of 
sale,  viz.:  In  cities,  towns,  and  taxing  districts  of 
20,000  inhabitants  or  over,  $10.00;  in  such  places 
under  20,000,  $5.00.  Acts,  page  64.  The  keeping 
of  cigar  stands  was  not  only  declared  a  privilege, 
but  the  Act  in  regard  to  this  and  all  other  privi- 
leges therein  enumerated,  provides  that  <<it  shall  not 
be  so  construed  as  to  exempt  any  person,  firm,  or 
corporation  whatever,  exercising  any  of  the  forego- 
ing privileges,  from  the  tax  herein  prescribed  for 
the  exercise  of  said  privilege  except  as  herein  pro- 
vided, and  that  any  and  all  parties,  firms,  or  cor- 
porations exercising  any  of  the  foregoing  privileges, 
must  pay  the  taxes  as  set  forth  in  this  Act  for  the 
exercise  of  said  privileges,  whether  they  make  a  bus- 
iness' of  it  or  not."  Sec.  14,  p.  80.  There  is  no 
exemption  in  the  Act  in  favor  of  anyone  engaged 
in  any  other  business,  and  hence  the  Act  is  obliga- 
tory upon  all  persons  who  sell  cigars  to  consumers 
from  a  stand,  whether  they  be  licensed  to  do  other 
business  or  not.  The  only  question  in  the  two  cases 
being  considered,  is  whether  either  or  both  plaintiffs 
were  engaged   in   keeping   a   cigar   stand. 

The  Knoxville  Cigar  Company  is  a  firm  of  retail 
merchants,  licensed  as  such,  and  doing  business  in 
Ejioxville,  a  city  of  more  than  20,000  inhabitants. 
They  carry  in  stock  cigars,  showcases,  a  general 
line    of    tobacco,   pipes,    soap,    and,    at   times,    jewelry 
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and  other  articles  generally  carried  in  mercantile 
establishments.  They  sell  cigars  both  at  wholesale 
and  retail.  Cigars  are  kept  in  a  showcase  on  the 
counter  in  their  store,  in  the  same  room  with  the 
other  stock  kept  by  them,  and  are  retailed  to  con- 
sumers. 

The  plaintiffs  in  the  other  case,  Badget  &  French, 
are  retail  liquor  dealers  in  Knoxville,  and  carry  in 
stock  liquors,  wines,  beer,  tobacco,  mineral  water, 
and  the  like.  They  operate  under  a  liquor  dealer's 
and  merchant's  license.  They  retail  cigars  to  con- 
sumers, the  cigars  being  kept  only  a  few  boxes  at 
a  time,  in  a  showcase  on  the  counter  in  the 
building  occupied  by  them  as  a  saloon.  They  have 
a  screen,  which  runs .  almost  entirely  across  the  room, 
shutting  off  the  tippling  counter  from  the  view  of 
persons  outside  of  the  building.  The  cigars  are 
kept  on  that  side  of  the  counter  not  concealed  by 
the  screen.  Upon  these  facts  both  parties  denied 
their  liability  for  this  tax.  They  paid  it,  however, 
under  protest,  and  sued  within  proper  time  to  re- 
cover it  back.  The  Circuit  Judge  held  that  they 
were  not  entitled  to  recover,  and  they  have  ap- 
pealed. 

We  are  of  opinion  that  the  Circuit  Judge  was 
correct  in  his  holding.  A  cigar  stand  within  the 
meaning  of  the  Act  of  the  Legislature  is  simply  a 
place  where  cigars  can  be  purchased  by  con- 
sumers, and  from  which  they  are  sold  to  them  in 
a    regular    business.      It    does    not    matter    that    the 
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cigar  stand  may  be  kept  in  connection  with  other 
business.  The  Legislature  has  made  this  a  privilege, 
whether  so  kept  or  not,  and  the  matter  is  one  ex- 
clusively within  legislative  control.  There  is  no 
constitutional  regulation  of  the  tax  on  privileges. 
The  whole  subject  is  left  to  the  Legislature.  It  has 
inade  this  a  privilege,  and  it  is  equally  so,  whether 
done  by  one  doing  any  other  business  or  not.  It 
is  said  this  multiplies  the  privilege  taxes  which  the 
taxpayer  has  to  pay.  This  is  true,  but  true  only 
if  he  indulges  in  the  business  of  keeping  such  stands 
for  the  sale  of  cigars.  It  is  no  more  charged  to 
retail  merchants  and  to  saloon  keepers  than  to  the 
wholesale  merchant  if  he  should  erect  such  a  place 
to  retail  cigars  to  consumers  in  his  establishment, 
whatever  the  establishment  might  be.  The  argument 
that  the  Legislature  intended  to  charge  this  privilege 
tax  only  to  those  who  might  keep  such  stands  not 
connected  with  any  other  business,  is  unsound.  Had 
it  intended  this  in  making  the  law,  it  would  have 
defeated  the  object  of  getting  any  revenue  under 
this  head,  for  it  would  have  required  a  taxed  business 
to  be  run  in  competition  with  the  same  business 
untaxed  because  carried  on  in  connection  with  some- 
thing else. 

We  are  not  called  upon  to  pass  upon  the  wisdom 
or  the  unwisdom,  the  justice  or  the  injustice,  of  this 
enactment.  The  law  is  thus  made,  and  must  be 
applied   as  written. 

The  judgment   is  affirmed. 
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Lang  v.   Ingalls  Zinc  Company. 

{KnoxvUle.      October   6,    1897.) 

Appeal.    Doet  not  He, 

An  appeal  by  the  complainant  does  not  lie,  either  as  matter  of 
right  or  by  discretionary  leave  of  the  Chancellor,  from  a  decree 
dismissing  his  bill  on  demurrer  as  to  part  only  of  the  defend- 
ants, and  leaving  it  undisposed  of  aa  to  others.  Such  decree 
is  not  final  in  such  sense  as  to  admit  of  appeal  from  it. 

Code  construed:  liSSii  (S.);  i  3874  (M.  <&  V.);  {  3157  (T.  &  S.). 

Cases  cited  and  approved:  Delap  v.  Hunter,  1  Sneed,  101;  Hume 
V.  Bank,  1  Lea,  220;  Grotenkemper  v.  Carver,  4  Lea,  383; 
Meadows  v.  State,  7  Cold.,  416;  Harrison  v,  Farnsworth,  1 
Heis.,  751;  Hunter  v.  Gardenhire,  10  Lea,  89;  Younger  v. 
Younger,  90  Tenn.,  25;  Gurley  v.  Railroad,  91  Tenn.,  486. 


FROM   JEFFERSON. 


Appeal  from  Chancery   Court  of  Jefferson  County. 
John  P.    Smith,    Ch. 

Noble   Smithson    for   Lang. 

Washburn,  Pickle  &  Turner,  and  Eugene  Holt- 
singer  for   Zinc   Company. 

Wilkes,    J.      This    bill    was   filed   against  the  In- 
galls    Zinc    Company,    a     body    corporate,    and    also 
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against  three  of  its  officers,  asserting  certain  claims. 
The  officers  demurred  to  the  bill,  upon  the  ground 
that  as  to  them,  the  bill  alleged  no  cause  of  ac- 
tion; that  it  asked  no  discovery,  and  set  out  no 
gi'ound  for  relief.  The  Chancellor  sustained  the 
demurrer  and  dismissed  the  bill  as  to  the  individual 
defendants,  leaving  the  matter  in  controversy  still 
pending  against  the  Ingalls  Zinc  Company,  as  a 
corporation  which  answered.  Thereupon,  complain- 
ants  appealed  from  so  much  of  the  Chancellor's 
decree  as  dismissed  the  bill  against  the  individual 
defendants.  In  the  Court  of  Chancery  Appeals  a 
preliminary  motion  was  made  to  dismiss  the  appeal 
because  it  was  prematurely  granted.  This  motion 
was  sustained  by  the  Court  of  Chancery  Appeals, 
and  from  their  ruling  and  decree  an  appeal  was 
prayed   to    this   Court. 

The  only  question  before  this  Court  under  the 
appeal  and  assignment  of  errors  is.  Was  the  Court 
of  Chancery  Appeals  correct  in  dismissing  complain- 
ant's appeal?  We  are  of  opinion  it  was  correct. 
The  decree  appealed  from  was  not  a  final  d&ree, 
and  disposed  of  the  case  as  to  part  of  the  defend- 
ants  only,  leaving  the  case  pending  in  the  Court 
below  as  to  the  other  and  the  principal  defendant. 
A  decree  which  settles  the  cause  as  to  only  a  part 
of  the  defendants  is  not  final,  and  an  appeal  does 
not  therefore  lie  as  a  matter  of  right.  Delap  v. 
Hunter^  1  Sneed,  101;  Ilmne  v.  Commercial  Bank^ 
1    Lea,    220;     Grotenkemper    v.    Carvei\    4    Lea,    383; 
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Meadows   v.    Stdte^    7  Cold.,   416;  Harrison  v.  Fams- 
worthy    1    Heis.,    761.  ' 

Neither  is  it  such  a  decree  as  falls  within  the 
statute  (Shannon,  4889)  allowing  an  appeal  in  the 
discretion  of  the  Chancellor.  That  statute  only  al- 
lows an  appeal,  in  the  Chancellor's  discretion,  from  a 
decree  overruling  a  demurrer  or  settling  the  rights 
of  the  party  appealing.  A  contrary  practice  would 
divide  a  case  into  two  suits,  one  pending  in  this  Court 
against  some  of  the  defendants  and  the  other  against 
the  other  defendants  in  the  Court  below.  The  complain- 
ants in  each  case  can  only  revise  the  action  of  the 
Chancellor  after  the  final  decree  in  the  Court  below. 
Hxtnter  v.  Gardenhire^  10  Lea,  89;  Younger  v. 
Younger^  6  Pickle,  25,  29;  Gurley  v.  Railroad^  7 
Pickle,  486. 

Such  has  been  the  uniform  holding  of  this  Court, 
and  it  is  not  disposed  to  change  it  or  admit  of  any 
other  construction  of  the  statute  referred  to.  The 
writer  of  this  opinion  has  never  had  this  view  of  the 
statute^  The  last  clause  is,  the  Chancellor  <<may 
allow  any  party  to  appeal  from   a  decree  which  settles 

m 

his  rights,  although  the  case   may   not   be   disposed  of 
as   to   others." 

I  am  of  opinion  the  decree  sustaining  this  demurrer 
was  final  as  to  the  demurrants,  and  settled  their  rights 
and  liabilities.  It  likewise  settled  the  rights  of  the 
complainants  against  the  demurrants,  and  by  the  plain 
language  of  the  statute  an  appeal  would  lie,  in  the 
discretion   of   the   Chancellor,    to   the   losing  party. 
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Under  the  holding  of  the  Court,  the  complainant 
most  proceed  against  the  defendant  corporation  until 
the  merits  are  reached,  and  then  appeal,  though  he 
may  be  satisfied  with  the  result  as  to  the  corpora- 
tion, and  thus  take  up  the  litigation  anew  with  the 
individual  defendants,  or  abandon,  as  to  them,  alto- 
gether. This,  it  appears  to  me,  is  a  hardship  upon 
complainant,  and  splits  up  the  action  more  than  an 
appeal  would  do,  in  which  case  the  complainant  would 
simply  suspend  his  suit  in  the  Court  below,  and 
could  be  required  to  do  so  as  a  condition  of  appeal, 
until  his  appeal  was  determined,  and  then  proceed  as 
to  all  parties  not  released.  Upon  these  grounds  I 
respectfully  dissent  from   the   opinion  of   the  majority. 
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Hughes  v.    Powers. 

{Knoxville.     October    16,    1897.) 

1.  Rbgistbation.     Notation  of  deeds. 

When  ditto  marks  are  used  in  the  notation  of  a  deed  for  regis- 
tration, they  will  be  read  as  a  repetition  of  the  words  imme- 
diately aboTe  them.  While  notations  in  which  ditto  marks  are 
used  are  held  valid,  the  practice  is  strongly  disapproYed. 
(Post,  pp,  482-485.) 

Code  construed:  J  567  (S.);  {  529  (M.  &  V.);  {  454  (T.  &  S.). 

2.  Same.    Same* 

A  deed  becomes  effective  against  the  vendor's  creditors  from  the 
date  of  its  notation  for  registration,  although  it  may  remain 
in  the  Register's  office,  without  being  in  fact  registered,  for  a 
long  period,  and  until  the  vendor's  creditors  have  attached  the 
land  conveyed.     (Popt,  pp,  485,  486.) 

Code  construed:  U  3749,  3750  (S.);  U  2837,  2888  (M.  &  V.);  U  3072, 
2073  (T.  &S.). 

Cases  cited  and  approved:  Flowers  v,  Wilkes,  1  Swan,  408;  Swep- 
son  V.  Bank,  9  Lea,  714;  Woodward  v.  Boro,  16  Liea,  678;  Boyce 
V.  Stanton,  15  Lea,  399. 

3.  Deed.     Certificate  of  acknowledgment. 

A  certificate  of  acknowledgment  attached  to  a  deed,  in  the 
statutory  form,  except  that  the  words,  ^*who  acknowledged 
his  signature  to  the  annexed  deed  for  all  the  purposes  therein 
expressed,"  are  used  instead  of  the  statutory  words,  "who 
acknowledged  that  he  executed  the  within  instrument  for  the 
purpose  therein  contained, "is  sufficient,  though  the  departure 
from  the  statutory  form  is  deprecated.     {Post,  p.  485. ) 

Code  construed:  2?  3712,  3713  (S.);  JJ2850,  2851  (M.  &  V.);  JJ2038. 
2039  (T.  &  S.). 

Case  cited  and  approved:  Davis  v.  Bogle,  1%  Heis.,  315. 
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4.  CouBT  OF  Chancbbt  APPEALS.     ConclusioenesB  of  ite  jindingti. 

The  finding  of  the  Court  of  Chancery  Appeals  that  a  deed  was 
not  withdrawn  from  the  Reg^ster^s  office  after  its  notation  and 
before  its  registration,  is  conclusive  upon  this  Court.  {Po8t^ 
p.  486.) 

Act  construed:  Acts  1895,  Ch.  76. 

Cases  cited  and  approved:  Austin  v.  Harbin,  95  Tenn.,  601;  Brad- 
shaw  V.  VanValkenburg,  97  Tenn.,  317;  Railroad  v.  Knoxville, 
98  Tenn.,  1. 

5. .  Garnishmbnt.    Of  indebtedness  evidenced  by  negotiable  notes  in- 
effectual, 

A  garnishment  is  properly  discharged  where  the  garnishee's  ac- 
knowledged indebtedness  is  Evidenced  by  his  negotiable  notes, 
which  are  not  surrendered,  and  whose  owner  is  not  shown, 
and  as  to  which  no  indemnity  is  given  or  offered  to  ^he  gar- 
nishee.    (Posty  pp.  486,  487.) 

Code  construed:  {  5255  (S.);  {  4236  (M.  &  V.);  {  3495  (T.  &  S.). 

Cases  cited  and  approved:  Huff  v.  Mills,  7  Yer.,  42;  Turner  v. 
Armstrong,  9  Yer.,  412;  Daniel i;.  Rawlings,  6  Hum.,  404;  Pickler 
V.  Rainey,  4  Heis.,  341;  Matheny  v.  Hughes,  10  Heis.,  404. 


FROM    CLAIBORNE. 


Appeal  from  Chancery  Court  of  Claiborne  County. 
Hugh   G.    Kyle,    Ch. 

Hughes  &  Davis  for   Hughes. 

FuLKERSON   &  Treece   for   Marsee. 

Caldwell,  J.  This  is  an  attachment  and  gar- 
nishment bill,  whereby  the  complainants,  Hughes  & 
Davis,  sought  to  collect  a  debt  of  $246  from  the 
defendant,    David   Powers.     An  attachment   was  levied 

15  p— 31 
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on  a  tract  of  land  described  in  the  bill,  as  the 
property  of  Powers,  the  debtor.  He  permitted  the 
bill  to  be  taken  for  confessed  as  to  himself;  but  C. 
M.  Marsee,  the  garnishee,  filed  an  answer,  in  which 
he  averred  that  he  purchased  the  land  attached  from 
Powers,  and  took  his  deed  thereto  long  before  the 
filing  of  the  bill;  that  he  executed  to  Powers  two 
negotiable  notes  for  (500  each,  as  part  consideration 
for  the  land,  and  that  those  notes  were  still  out- 
standing and  unpaid,  but  in  whose  hands  he  did  not 
know.  On  final  hearing  the  Chancellor  pronounced 
a  decree  against  Powers  for  the  amount  of  the  debt 
claimed,  and  then  discharged  both  the  attachment 
and  the  garnishment.  The  Court  of  Chancery  Appeals 
affirmed  the  decree  of  the  Chapcellor,  and  the  com- 
plainants  have   appealed  again. 

1.  Marsee' s  deed  from  Powers  was  in  apt  and 
appropriate  language,  and  covered  the  land  attached. 
It  was  dated  and  acknowledged  on  the  fourteenth  day 
of  August,  1895,  and  the  attachment  was  levied  on 
the  tenth  of  December,  1896.  Marsee  averred  in 
his  answer  that  his  deed  was  duly  noted  for  regis- 
tration on  the  second  day  of  December,  1895. 
Whether  or  not  this  was,  in  fact,  true,  was  the 
principal  question  before  the  Chancellor,  and  in  the 
Court  of  Chancery  Appeals,  and  it  is  the  most  im- 
portant  matter   to   be   decided   by   this   Court. 

**0n  the  note  book  in  the  office  of  the  Register 
of  Claiborne  County  (where  the  land  lies),  at  page  68, 
in   the   proper   columns,   the   following   entries  appear: 
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1895.  Dec  2,   8  A.M.    W.  H.  Lanham.  B.  G.  Brooks.  Warranty  deed. 
10    **      David  Powers.    CM.  Marsee.  Qt.  C. 

Warranty  deed" 


i( 


i( 


it 


i( 


n       (t 


(( 


(I 


These  entries  were  made  by  the  Deputy  Register 
at  the  times  they  purport  to  have  been  made.  The 
last  line  refers  to  the  deed  here  involved,  and  was 
intended  as  a  notation  for  registration.  The  ditto 
marks  furnish  the  subject  of  controversy.  Marsee 
contends  that  they  are  to  be  read  as  a  repetition  of 
what  appears  on  the  line  above  them.  Complainants 
insist  that  they  are  not  a  part  of  the  English  lan- 
guage, and  should  be  ignored  altogether  as  without 
intelligible   meaning. 

If  Marsee' s  contention  be  adopted,  the  entry, 
when  read  in  connection  with  the  headings  of  <<the 
proper  columns,"  as  it  should  be,  would  be  as  fol- 
lows: 


Date  of  Reception. 

GraDtors. 

Grantees. 

Kind  of  Instrument. 

1895.   Dec.  2,  10  A.M.. 

David  Powers 

G.  M.  Marsee 

Warranty  deed. 

On   the  other   hand,   if  the  insistence  of  complain 
ants   prevails,    the  entry   would   appear   thus: 


Date  of  Reception. 

Grantors. 

Grantees. 

1 
Kind  of  Instrument. 

Warranty  deed. 

• 

the  line  intended  .to  refer  to  the  particular  deed 
being  entirely,  blank,  except  in  the  column  indi- 
cating   the    nature    of    the    instrument.      The    former 
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view  is  the  correct  one.  These  marks  are  in  gen- 
eral use,  and  are  generally  well  understood.  They 
are  as  much  a  part  of  the  English  language  as  are 
punctuation  marks,  such  as  the  comma,  semicolon, 
colon,  and  period.  These  are  often  given  an  im- 
portant, and  sometimes  a  controlling,  part  in  the 
construction  of  general  writings,  and  in  the  inter- 
pretation of  legal  documents  and  of  statutes  and 
constitutions.  The  notation  is  sufficient,  and  gave 
the  deed  effect  against  the  creditors  of  the  vendor 
from  the  date  of  noting,  though  the  deed  was  not, 
in  fact,  registered  until  after  the  complainants  filed 
their  bill.  Code,  §§2072-73;  M.  &  V.,  §§2887-88; 
Shannon,  §§3749-50;  Flowers  v.  Wilkes^  1  Swan, 
408;  Swepaon  v.  Bank^  9  Lea,  714;  Woodward  v. 
Boro^  16  Lea,  678;  Boyce  v.  Stanton^  15  Lea,  399. 
The  six  columns  of  a  Register's  note  book,  as 
indicated  by  the  statute  (Code,  §454;  M.  '&  V.,  §529; 
Shannon,  §567),  are  (1)  '^Date  of  Reception,"  (2) 
''Grantors,"  (3)  ''Grantees,"  (4)  "Coimty,"  (5) 
"No.  of  Acres,"  (6)  "Fees  Received."  It  will  be 
observed  that  the  "Kind  of  Instrument"  is  not  em- 
braced in  these  headings,  and  also  that  the  noting  of 
Mar  see's  deed,  so  far  as  copied  into  this  record,  does 
not  show  any  entry  under  the  headings  "County,'' 
"No.  of  Acres,"  and  "Fees  Received."  There  is 
no  objection  or  suggestion,  however,^  that  appropriate 
words  and  figures  were  not  in  fact  entered  under 
the  three  headings  last  named.  The  controversy  in 
relation  to  the  notation  is  confined  to  the  ditto  marks. 
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These,  as  has  been  seen,  should  be  read  as  a  repe- 
tition or  reproduction  of  the  words  and  figures  in 
the  line  above  them.  It  should  be  remarked,  in 
passing,  that  the  use'  of  such  marks  upon  public 
records  is   not   commended,    but   strongly  disapproved. 

2.  The  County  Court  Clerk's  certificate  of  ac- 
knowledgment, attached  to  the  deed,  pursued  the 
statutory  form  (Code,  §2042;  M.  &  V.,  §«855;  Shan- 
non, §  3717)  with  verbal  accuracy,  except  that,  instead 
of  the  statutory  words,  *'who  acknowledge<l  that  he 
executed  the  within  instrument  for  the  purposes  therein 
contained,"  it  used  the  words  '*who  acknowledged 
his  signature  to  the  annexed  deed  for  all  the  pur- 
poses therein  expressed."  The  substituted  words  are 
equivalent  in  meaning  to  those  of  the  statutory  form 
omitted,  hence,  the  certificate  was  good  (Davis  v. 
Bogle^  11  Heis.,  315),  and  authenticated  the  deed 
for  notation*  and  registration.  Code,  §§2038,  2039; 
M.  &  v.,  §§2860,  2851;  Shannon,  §§3712,  3713.  It 
is  unwise,  however,  for  those  before  whom  acknowl- 
edgments are  made  to  depart  from  the  language  of  the 
statute  in  any  particular.  All  departures  are  re- 
garded with  disfavor,  as  tending  to  destroy  uniform- 
ity  and   hazard   important   rights. 

3.  Though  Marsee's  deed  was  noted  for  regis- 
tration about  sixteen  months  before  the  complainants 
caused  their  attachment  to  be  levied  on  the  land,  it 
was  not  actually  registered  until  eleven  days  after 
the   levy   was   made. 

The    complainants    contend    that'  Marsee    withdrew 
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his  deed  from  the  Register's  office  after  the  nota- 
tion, and  kept  it  in  his  own  possession  until  after 
the  levy  of  the  attachment,  and  that  he  thereby 
lost  all  advantage  of  the  notation,  however  effica- 
cious in  the  first  instance,  and  left  the  land  open 
to   seizure  by   the  creditors   of  Powers,    the   vendor. 

It  was  held  in  the  case  of  Hickman  v.  Perrin^ 
6  Cold.,  1^,  that  such  was  the  effect  of  a  with- 
drawal and  withholding  of  a  deed  after  notation  and 
before  registration,  when  the  act  was  purposely  dons 
by  the   beneficiary   in   the   deed. 

But  the  Court  of  Chancery  Appeals  found,  as  a 
fact,  that  the  evidence  was  insufficient  to  show  that 
Marsee  withdrew  the  deed  at  all,  or  that  it  was 
not  really  in  the  Register's  office  from  the  time  of 
notation   until  after   it  was   registered. 

That  finding  is  conclusive  (Acts  1895,  Ch.  76, 
Sec.  11;  Austin  v.  Harbin^  95  Tenn.,  601;  Brad- 
8?iaw  V.    VanValkenburg^   97   Tenn.,    317;   Railroctd  v. 

City  of  ITnoxvillej    98   Tenn.,    ,    and   being   so,   it 

affords  a  complete  answer   to  the   contention. 

4.  The  garnishment  was  rightly  discharged,  be- 
cause the .  garnishee's  acknowledged  indebtedness  was 
evidenced  by  negotiable  notes,  which  were  not  de- 
livered, whose  owner  was  not  shown,  and  as  to 
which  no  indemnity  was  given  or  offered  to  the 
garnishee.  To  have  entitled  the  complainants  to  a 
decree  against  the  garnishee  by  reason  of  such  out- 
standing notes,  it  was  incumbent  on  them  to  deliver 
the    notes    themselves,    or    to    give    him    complete  in- 


SEPTEMBER  TERM,  1897.  487 

Hughes  v.  Powers. 

demnity.  Code,  §3496;  M.  &  V.,  §4236;  Shannon, 
§5255;  Huf  Y.  Mils,  7  Yer.,  42;  Turner  v.  Arm- 
strong ^  9  Yer.,  412;  Daniel  v.  Rawlings^  6  Hum., 
404;  Pickler  t.  Hainey,  4  Heis.,  341;  Matheny  v. 
Hughes^  .10  Heis.,  404.  They  did  neither. 
Affirmed. 
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COTTBELL     V.     KOGEBS. 

(Knoawille.      October   6,    1897.) 

1.  Homestead.     Wife's  right  preserved. 

The  wife's  right  of  homestead  in  the  tract  of  land  occupied  by 
the  family  as  a  homestead,  is  not  a£Fected  by  the  husband's 
conveyance  of  the  tract  without  her  joinder  in  the  deed,  fol- 
lowed by  their  subsequent  joint  conyeyance  of  the  husband's 
other  lands  of  greater  value  than  one  thousand  dollars.  (Post^ 
pp.  49U  492.) 

Cases  cited:  Hildebrand  v.  Taylor,  6  Lea,  659;  Enochs  v.  Wil- 
son, 11  Lea,  228;  Ray  burn  v.  Norton,  85  Tenn.,  351. 

2.  Same.    Htisbcmd  has  power  to  convey  part  of  liome  place. 

The  husband  can,  without  the  wife's  joinder  in  the  deed,  convey 
part  of  a  farm  occupied  as  a  homestead,  provided  the  unsold 
portion  is  worth  one  thousand  dollars.     {Post,  pp.  492,  493.) 

3.  Same.    Burden  on  wife  to  prove  valiie. 

In  a  suit  by  the  wife  to  assert  homestead  in  part  of  the  home 
tract  conveyed  by  the  husband's  sole  deed,  the  burden  is  upon 
her  to  prove  that  the  unsold  portion  was  not  worth  $1,000. 
{Post,  PP'  493-^195.) 


FROM     CLAIBORNE. 


Appeal  from  Chancery  Court  of  Claiborne  County. 
Hugh   G.    Kyle,    Ch. 

H.    M.    Carr  for   Cottrell. 

Jesse   L.    Rogers  for   Rogers. 


SEPTEMBER  TERM,  1897.  489 

/ 

Cottrell  V,  Rogers. 

MgAlister,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Claiborne  County  by  a  married  woman 
against  her  husband  and  the  defendant,  C.  H.  Rogers, 
claiming  a  homestead. 

The  facts  as  found  by  the  Court  of  Chancery 
Appeals  are  substantially  as  follows:  In  the  year 
1890,  S.  E.  Cottrell,  husband  of  complainant,  sold 
and  conveyed  to  the  Rogers  Syndicate  Land  Com- 
pany a  tract  of  land  situated  in  Claiborne  County, 
comprising  about  thirty  acres,  for  a  consideration  of 
$5,804,  paid  partly  in  cash,  and  notes  executed  for 
the  residue.  This  land  was  a  part  of  the  home 
tract  occupied  by  Cottrell  and  wife.  Mrs.  Cottrell 
refused  to  join  in  the  deed.  The  land  company 
having  defaulted  in  meeting  the  deferred  payments, 
the  land  was  sold  for  balance  of  purchase  money, 
when  the  defendant,  C.  H.  Rogers,  became  the 
.purchaser.  It  is  admitted  that  after  this  date,  to 
wit,  on  the  sixteenth  day  of  May,  1891,  the  said 
Cottrell,  together  with  his  wife,  the  present  com- 
plainant, jointly  executed  a  deed  conveying  a  large 
boundary  of  mountain  land  to  M.  V.  Cottrell  for 
the  consideration  of  $2,110.50,  which  has  been  paid. 
It  further  appears  that  when '  S.  E.  Cottrell  sold 
his  home  place  to  the  land  company,  he  retained 
seven  acres  of  said  home  place;  that  he  also  re- 
tained twenty-two  acres,  worth  one  dollar  per  acre, 
and  also  three  acres  worth  five  dollars  per  acre.  It 
further  appears  that  Cottrell  subsequently  purchased 
one-eighth    of    an   acre,    upon   which    he    erected    im- 
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provements  worth  about  $1,000,  from  the  money  se- 
cured from  the  land  company.  The  i)ortion  of  the 
home  tract  sold  to  the  land  company  embraced  about 
thirty  acres,  but  it  was  conveyed  in  two  parcels  in 
the  deed,  it  being  recited  therein  that  both  of  said 
ti*acts  being  parts  of  S.  E.  Cottrell's  home  pkice 
and  the  land  inherited  by  him  from  his  father, 
David  CJottrell.  The  value  of  these  thirty-seven  acres 
comprised  in  the  home  place  is  estimated  by  the 
Court  of  Chancery  Appeals  to  be  worth  at  the 
present  time  at  least   $1,000,    and   perhaps   more. 

,  As  already  stated,  the  thirty  acres  were  sold  to 
the  land  company  in  1890,  for  $5,804,  but  are  now 
not  worth  much  more  than  $1,000.  This  extraordi- 
nary shrinkage  in  value  must  be  due  to  inflation  in 
boom  times  and  depression  following  the  collapse  of 
the  boom.  There  is  no  proof,  however,  on  this  sub- 
ject to   be   found   in   the   record. 

The  Court  of  Chancery  Appeals  state,  in  their 
opinion,  that  it  does  not  appear — leaving  out  of  view 
the  mountain  land  —  that  S.  E.  Cottrell  retained  a 
thousand  dollars  worth  of  land  after  making  his  sale 
to  the  land  company  of  thirty  acres  of  the  home 
place,  but  that  Court  does  find  that  the  land  com- 
pany at  that  time  offered  in  good  faith,  and  would 
have  paid  Cottrell,  $1,500  for  the  seven  acres  of 
the  home  place  which  the  latter  reserved.  The 
mountain  lands  referred  to  were  sold  by  Cottrell  and 
wife  after  Cottrell,  the  husband,  had  sold  the  thirty 
acres  of    the  home    place,    but,    prior    to   the   sale  by 
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him  of  thirty  acres  of  the  home  place,  he  had  given 
an  option  on  the  mountain  land  to  M.  V.  Cottrell, 
and   had   received   a   part  of  the  purchase  money,  and 

• 

the  conveyance  of  this  land  was  simply  in  execution 
of  that  agreement.  The  Court  of  Chancery  Appeals 
further  found  that  the  seven  acres  of  the  home  place 
retained  by  Cottrell  are  worth  at  this  time  not  ex-  « 
ceeding  $250.  That  Court  does  not  find  what  it  was 
worth  in  1890 — the  date  of  the  sale  of  the  home 
place — excepting  the  offer  of  the  land  company  to 
pay  $1,500  for  it,  which  the  Court  of  Chancery  Ap- 
peals found  was  made  in  good  faith  and  would  have 
been   paid. 

Upon  these  facts  the  question  presented  is  whether 
Mrs.  Cottrell  is  entitled  to  claim  a  homestead  in  the 
thirty  acres  purchased  by  Rogers  at  the  foreclosure 
sale. 

The  Chancellor  allowed  the  homestead,  and,  on 
appeal,  his  decree  was  affirmed  by  the  Court  of 
Chancery  Appeals.  Rogers  appealed  to  this  Court, 
and  has  assigned  errors.  We  are  of  opinion  the 
decree  of  the  Chancellor,  as  well  as  that  of  the 
Court  of  Chapcery  Appeals,  was  erroneous.  We  pred- 
icate nothing  upon  the  fact  that  after  the  convey- 
ance by  the  husband  of  thirty  acres  of  the  home 
tract,  the  wife  joined  him  in  conveying  a  body  of 
mountain  land  worth  more  than  $1,000,  for,  if  the 
husband,  without  the  joinder  of  the  wife,  conveyed 
away  the  land  selected  by  him  as  the  head  of  the 
family  for  a   home,   or  if   he  conveyed  a   part  of  it. 
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leaving  less  than  (1,000  in  value,  without  the  wife^s 
consent,  the  wife  would  be  entitled  to  recover  the 
homestead,  notwithstanding  her  husband  still  owned 
and  retained  other  lands  exceeding  $1,000  in  value. 
The  power  to  select  the  homestead  is  devolved, 
by  the  Act  of  1877,  upon  the  husband,  and,  after 
exercising^  the  right  of  selection,  the  husband  may 
not  convey  the  homestead  without  the  joinder  of  the 
wife,  in  the  mode  prescribed  by  the  statute.  So 
that  the  subsequent  joining  in  the  deed  to  the  moun- 
tain land  did  not  bar  the  wife  of  her  right  to  claim 
a  homestead  in  the  home  tract  if  it  has  been  ille- 
gally conveyed.  In  the  case  of  Ulldebrafid  v. 
Taylor,  6  Lea,  659,  it  was  held  that  the  head  of 
the  family  might,  without  his  wife  joining  in 
the  conveyance,  make  a  valid  mortgage  of  part 
of  a  farm  on  which  he  was  living,  provided  he  re- 
tained  a  suflSciency  of  the  land,  with  improvements 
thereon,  on  which  he  was  living,  to  constitute  a 
homestead,  etc.  Again,  it  was  held  by  this  Court, 
in  J^irst  National  Bank  v.  Meachain,  that,  when  the 
head  of  the  family  owns  several  tracts  of  land,  and 
resides  with  his  family  upon  one  of  them  worth  as 
much  as  $1,000,  he  may  convey  the  other  tracts 
free  of  the  homestead  right.  It  was  also  held  in 
said  cause,  that  if  the  husband  is  the  owner  of  a 
single  tract  exceeding  in  value  $1,000,  upon  which 
he  resides,  he  may  sell  off  portions  of  it,  provided 
he  retains  a  homestead  worth  $1,000.  Enochs  v. 
Wilson,    11    Lea,    228;    Rayhxim   v.  Norton,   1    Pickle, 
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351.  It  must  be  manifest,  from  these  authorities, 
that  the  determinative  question  in  this  case  is  whether 
the  seven  acres  of  the  home  place,  reserved  by  S. 
E.  Cottrell  when  he  sold  oflf  the  thirty  acres,  were 
worth  as  much  as  $1,000.  if  so,  he  had  the  un- 
questionable right  to  sell  the  thirty  acres  without 
the  joinder   of   his   wife   in  the   conveyance. 

On  this  subject  the  finding  of  the  Court  of 
Chancery  Appeals  is  as  follows:  <<From  these  facts 
[after  reciting  them]  we  are  bound  to  infer  that  in 
1890  the  thirty  acres  of  the  home  place  were  sold 
to  the  Rogers  Syndicate  Land  Company  for  its  value 
($5,804),  but  we  cannot  entertain  the  same  inference 
as  to  the  remaining  seven  acres.  Standing  alone, 
the  agreement  as  to  what  Mr.  C.  H.  Rogers  would 
testify  about  this  $1,500  offer  perhaps  would  be 
sufficient  to  establish  the  proposition  that  the  re- 
maining seven  acres  were  at  that  time  worth  the 
amount  he  offered;  but  Mrs.  Cottrell,  the  complain- 
ant, on  cross-examination,  was  expressly  questioned 
upon  this  point,  and  she  said  that  the  $1,500  was 
a  good  deal  more  than  the  land  was  worth;  so  that 
the  proof  is  in  this  condition,  and  we  are  unable  to 
say  what  the  seven  acres  were  worth  in  1890. 
Therefore,  leaving  out  of  view  the  mountain  land 
referred  to,  it  does  not  appear  that  Cottrell  retained 
a  thousand  dollars^  worth  of  land  after  making  ]iis 
sale  to  the  Rogers  Syndicate  Land  Company  of 
thirty   acres,    above   mentioned." 

We    are    unable    to    concur    in    the    conclusion    of 
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law  drawn  by  the  Court  of  Chancery  Appeals  from 
the  facts  as  ascertained  by  them.  That  Court  found 
that  it  was  agreed  by  counsel  that  C.  H.  Sogers, 
if  living,  would  testify  that  the  Rogers  Syndicate 
Land '^Company,  at  the  time  it  purchased  the  thirty 
acres  of  the  home  tract,  in  1890,  offered  $1,500  for 
the  remaining  seven  acres;  that  the  offer  was  made 
in  good  faith,  and  if  it  had  been  accepted  the  money 
would  have  been  paid.  As  already  seen,  the  Court 
of  Chancery  Appeals  find  that,  standing  alone,  this 
offer  perhaps  would  be  sufficient  to  establish  the 
proposition  that  the  remaining  seven  acres  were  at 
the  time  worth  this  amount,  but  the  complainant, 
Mrs.  Cottrell,  had  testified  that  the  land,  at  that 
time,  was  not  worth  so  much  as  $1,500.  There- 
fore, in  the  absence  of  other  testimony  on  the  sub- 
ject, that  Court  is  unable  to  say  what  amount  the 
seven  acres  were  worth  in  1890.  We  think,  upon 
the  facts  stated,  the  burden  of  proof  devolved  upon 
Mrs.  Cottrell,  the  complainant,  to  show  that  the 
offer  of  $1,500,  made  in  good  faith,  and  which 
would  have  been  paid  had  it  been  accepted,  was 
more  than  the  land  was  worth.  It  was  not  only 
incumbent  upon  her  to  show  this,  but,  in  addition, 
to  show  that  the  land  was  worth  less  than  $1,000. 
This  she  has  failed  to  do,  and  we  are  constrained 
to  hold  that  the  offer  of  $1,500,  made  for  the  land 
in  1890  by  the  Rogers  Syndicate  Land  Company, 
makes  out  a  prima  facie  valuation.  It  follows  that 
S.    E.    Cottrell,    having    retained    seven    acres    of    the 
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home  tract,  apparently  worth  $1,500,  he  had  a  right 
to  convey  the  thirty  remaining  acres  without  the 
joinder   of   his   wife   in   the  conveyance. 

Reverse    the    decree    of    ti^e    Court    of    Chancery 
Appeals  and  dismiss   complainants'    bill    with   costs. 
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Gaut  V.  Wimberly. 

{Knoxville.     October    6,    1897.) 

1.  Court  of  Chancery  Appeals.    ShcmlA  grant  rehearing  to  supply 
defects  in  record^  when,      i 

The  Court  of  Chancery  Appeals  should  grant  a  rehearing-  to  de- 
fendants on  reversing  the  decree  of  the  Court  below,  on  the 
ground  that  the  decree  of  sale  under  which  they  claim  title  to 
the  land  in  suit  contains  no  description  of  the  property,  in 
order  that  the  record  may  be  perfected  by  including  such  de- 
scription, where  the  omission  thereof  was  merely  clerical,  and 
the  error  was  not  assigned  by  counsel  for  complainant  nor 
discovered  by  defendants,  but  was  pointed 'out  by  the  Court 
after  disposing  of  all  the  errors  assigned,  although  Supreme 
Court  Rule  26,  adopted  by  the  Court  of  Chancery  Appeals,  re- 
quires suggestions  of  diminution  of  record  to  be  made  before 
the  cause  is  called  for  trial  or  the  imperfection  will  be  waived. 

3.  Supreme  Court.     Beiruinds  to  Court  of  CJiancery  AppeaU  to 
sxipply  defects  in  record. 

The  Supreme  Court  will  not  allow  a  suggestion  of  diminution 
and  correction  of  the  record  on  appeal  from  a  judgment  of 
reversal  by  the  Court  of  Chancery  Appeals,  where  the  omitted 
portion  of  the  record  was  not,  but  should  have  been,  before 
the  latter  Court;  but  the  cause  will  be  remanded  to  such  Court 
for  correction  of  the  record  and  such  other  proceedings  as 
may  be  necessary. 


FROM     BRADLEY. 


Appeal   from    Chancery   Court   of    Bradley  County. 

T.     M.     McCONNELL,     Ch. 
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Stuart  &   Gaut  for   Gaut. 

Mayfield,  Son  &  Aiken  for  Wimberly. 

McAlister,  J.  This  cause  is  before  the  Court 
upon  motion  of  defendants  to  suggest  a  diminution 
of  the  record,  and  for  leave  to  file  a  more  perfect 
transcript.  This  motion  was  made  in  the  Court  of 
Chanceiy  Appeals,  and  denied  by  that  Court  upon 
the  ground  that  it  came  too  late,  the  motion  not 
having  been  made  until  the  case  was  decided  by  that 
Court.  The  contest  presented  in  the  record  is  in 
respect  of  the  title  to  a  town  lot  in  Cleveland.  The 
'  complainant  and  defendant  each  assert  title  to  the 
lot  under  proceedings  had  in  different  causes  in  the 
Chancery  Court  of  Bradley  County,  and  each  hav- 
ing purchased  under  a  decree  of  sale  made  in  the 
respective  causes.  The  Court  of  Chancery  appeals 
reversed  the  decree  of  the  Chancellor,  upon  the 
ground  that  the  decree  of  sale  under  which  defend- 
ant claims  title  contained  no  description  of  the  prop- 
erty, and  that  for  this  reason  the  sale  thereunder 
was   void. 

It  is  insisted  by  defendant's  counsel  that  the  omis- 
sion of  said  description  was  not  assigned  as  error 
on  behalf  of  complainant,  and  was  not  known  to 
defendant's  counsel  until  pointed  out  in  the  opinion 
of  the  Court  of  Chancery  Appeals.  Counsel  asserts 
that  the  omission  was  entirely  clerical,  and  hence 
they  presented  a  petition  for  rehearing  in  order  that 
a    suggestion   of    diminution    might    be    made,    and    a 
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perfect  transcript  filed.  The  Court  of  Chancery  Ap- 
peals dismissed  the  petition  and  overruled  the  appli- 
cation upon  the  ground  that  it  came  too  late.  The 
Court  of  Chancery  Appeals  based  their  action  upon 
Rule  26  of  the  Supreme  Court  rules,  which  have 
likewise  been  adopted  by  that  Court,  viz.:  ^^Sug- 
gestions of  diminution  of  record  should  be  made  be- 
fore the  cause  is  called  for  trial,  and  at  such  times 
as  gives  opportunity  to  have  the  record  perfected 
for  the  hearing,  or  the  imperfections  of  the  record 
will  [  be  waived;  Provided  however ^  That  any  amend- 
ment thus  supplied,  brought  before  the  Court  before 
the  cause  is  finally  disposed  of  after  the  hearing, 
may  be  considered."  Supreme  Court  Rules,  6  Pickle, 
777.  That  Court  said,  in  respect  of  this  rule,  that 
it  supposes  counsel  on  both  sides  will  examine  the 
record  fully  before  presenting  the  cause  to  the  Court, 
to  see  there  are  no  material  omissions  therein.  In 
the  absence  of  such  examination  and  discovery,  and 
suggestion  of  diminution,  the  rule  provides  that  the 
omitted  portion  shall  be  treated  as  ** waived."  We 
have   no   power   to   alter   this. 

In  the  opinion  of  this  Court  the  construction  of 
Rule  26  by  the  Court  of  Chancery  Appeals,  as  ap- 
plied to  the  facts  of  this  case,  was  erroneous.  It 
was  not  intended,  by  the  adoption  of  Rule  26  or 
any  other  rule  of  this  Court,  to  lay  down  a  cast- 
iron,  inflexible  law  which  would  admit  of  no  ex- 
ceptions, and  thereby  wholly  defeat  in  many  cases 
the  ends  of  justice.  The  rule  was  adopted  to  pro- 
mote  accuracy   in   transcripts   of    records,    and   to  en- 
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able  the  Court  to  get  before  it  on  the  hearing  the 
whole  case  as  it  was  presented  in  the  lower  Court. 
It  was  designed  to  prevent  litigants  from  reopening 
a  case  upon  a  suggestion  of  diminution  in  respect 
of  a  matter  that  was  necessarily  involved  in  the 
controversy  presented  to  the  Court  on  the  hearing. 
In  the  present  case  the  particular  infirmity  in  the 
record  was  not  assigned  as  error  by  counsel  for 
complainant,  nor  was  it  discovered  by  defendant. 
It  was  pointed  out  by  the  Court  of  Chancery  Ap- 
peals, after  it  had  made  disposition  of  all  the  errors 
assigned  upon  the  record  and  the  questions  which 
were  the  subject-matter  of  controversy  between 
counsel.  It  turns  out  that  the  omission  was  merely 
clerical,  and  the  Court  of  Chancery  Appeals  was  in 
error  in  refusing  to  grant  a  rehearing,  in  order 
that  the  record  might  be  perfected.  On  the  appeal 
of  defendants  this  Court  is  now  asked  to  allow  a 
suggestion  of  diminution  and  the  correction  of  the 
record  in  the  particular  mentioned.  But  it  is  ob- 
vious that  if  the  motion  is  allowed  this  Court  will 
be  compelled,  on  the  appeal  of  defendants,  to  try 
the  case  upon  a  different  record  from  that  presented 
to  the  Court  of  Chancery  Appeals,  whereas  this 
Court  only  reviews  the  cases  that  were  presented 
in  the  lower  Court.  The  proper  practice,  therefore, 
is  to  reverse  the  decree  of  the  Court  of  Chancery 
Appeals,  and  remand  the  cause  to  that  Court  for  a 
perfection  of  the  record,  and  such  other  proceedings 
as  may  be  necessary  in  the  premises. 
Decree    accordingly. 
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Railroad  v.  Wyrick. 

{Knoxville.      October   9,   1897.) 

1.  Chabge  of  Court.    Defects  irij  cured  by  rer/tieste. 

Complaint  that  Courtis  charg'e  was  so  confused  as  to  throw  no 
light  upon  the  issues  involved,  and  was  positively  misleading* 
and  erroneous,  is  obviated  when,  at  the  request  of  the  com- 
plaining party,  the  Court  gave  elaborate  supplemental  instruc- 
tions covering  the  case.     (^Posti  p.  505.) 

2.  Same.     Covnrt  need  not  explain  to  jury  term  *  *  not  guilty. '" 

The  Court  need  not,  in  the  absence  of  a  special  request,  explain 
to  the  jury  the  term  *'not  guilty,"  in  defining  the  issues  made 
in  the  pleadings  in  an  action  for  personal  injury.  (Post,  P- 
505.) 

3.  Same.    Error  as'to  lookout  on  train  harmless. 

Error  in  instructions  to  jury  that  both  the  engineer  and  fireman 
on  a  railroad  train  should  keep  a  lookout  ahead  for  persons  on 
the  track,  is  harmless  to  defendant  in  an  action  by  the  wife  of 
a  person  killed  on  the  track,  where  defendant  does  not  claim 
that  it  observed  the  statutory  precaution  that  either  the  engi- 
neer or  fireman  should  be  on  the  lookout.     (Post,  p.  506.) 

4.  Evidence.    Res  gesto'.. 

Evidence  that  the  brakeman  on  defendant's  train  shoved  or 
kicked  plaintiff's  intestate  from  a  train  at  a  specified  point,  is 
admissible  as  part  of  the  res  gestce^  in  an  action  for  his  killing 
at  another  point  by  a  train  closely  following  that  from  which 
he  was  ejected.     {Post,  PP-  506,  507.) 

5.  Measure  of  DAMAeES.     None  allowed  f(yr  mental  and  physical 

suffering  of  widow. 

No  recovery  can  be  had,  in  an  action  for  negligently  causing  the 
death  of  plaintiff's  husband,  for  the  mental  and  physical  suf- 
fering of  the  widow,  under  Shannon's  Code,  {  4029,  authorizing 
a  recovery,  in  case  of  death,  for  the  mental  and  physical  suf- 
fering, loss  of  time,  and  necessary  expenses  resulting  to  the 
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** deceased"  from  the  personal  injuries,  and  also  the  '* dam- 
ages "  resulting  to  the  parties  for  whose  benefit  the  right  of 
action  surviyes.     {Post^  pp.  507-511.) 

Code  construed:  {  4029  (S.);  {  3134  (M.  &  V.). 

Cases  cited:  Railroad  v.  Prince,  2  Heis.,  585;  Trafford  v.  Express 
Co.,  8  Lea,  96;  Railroad  v.  Smith,  9  Lea,  470;  Railroad  v.  Top- 
pins,  10  Lea,  58;  Fowlkes  v.  Railroad,  9  Heis.,  829;  Railroad  v. 
Gurley,  12  Lea,  53;  Railroad  v.  Pounds,  11  Lea,  129;  Railroad 
17.  Stevens,  9  Heis.,  12;  Railroad  v.  Stacker,  86  Tenn.,  343;  Rail- 
road V.  Spence,  93  Tenn.,  173. 


FROM    GRAINGER. 


Appeal  in  error  from  Circuit  Court  of  Grainger 
County.      W.  R.  Hicks,  J. 

Washburn,  Pickle  &  Turner  for  Railroad. 

Shields  &  Mountcastle  for  Wyrick. 

McAlister,  J.  The  defendant  in  error,  Arminda 
Wyrick,  recovered  a  verdict  and  judgment  in  the 
Circuit  Court  of  Grainger  County  against  the  railroad 
for  the  sum  of  $5,500  for  the  alleged  negligent 
killing  of  her  husband.  A  motion  for  a  new  trial 
and  in  arrest  of  judgment  was  made  on  behalf  of 
the  company.  The  Circuit  Judge  was  of  opinion  the 
damages  assessed  by  the  jury  were  excessive,  and 
plaintiff's  counsel  entered  a  remittitur  of  $2,500. 
The  Court,  thereupon,  overruled  the  motion  for  a 
new    trial,     and    pronounced     jiylgment    in    favor    of 
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plaintiff    below   for    $3,000.      The   company   appealed, 
and   has  assigned  errors. 

It  appears  from  the  record  there  was  no  eye- 
witness  to  the  killing,  and  from  the  circumstances 
surrounding  the  case  two  distinct  theories  have  been 
projected  by  the  respective  parties.  The  theory  ad- 
vanced on  behalf  of  the  company  is  that  the  deceased 
did  not  appear  as  an  obstruction  upon  the  track  in 
front  of  the  train,  but  either  fell  from  the  train 
while  stealing  a  ride,  or  met  his  death  while  at- 
tempting to  board  a  train  in  motion.  Evidence  was 
introduced  on  behalf  of  the  company,  tending  to  show 
that,  on  Friday  evening,  March  20,  1896,  the  de- 
ceased, while  drunk,  boarded  the  engine  of  a  freight 
train  belonging  to  plaintiff  in  error  while  it  was 
standing  on  the  side  track  at  Luttrell  Station.  The 
deceased  was  invited  by  the  engineer  to  leave  the 
engine,  but  he  obstinately  refused  to  do  so,  saying 
he  would  go  to  Knoxville  on  that  engine  if  the 
train  went.  He  accordingly  persisted  in  remaining 
upon  the  engine  until  the  train  reached  Corryton,  the 
next  station,  distant  about  four  miles  from  Luttrell, 
where  the  engineer  and  fireman  quit  the  engine,  hoping, 
thereby,  deceased  would  be  induced  to  follow  them. 
Deceased  did  leave  the  engine,  and  walked  along  the 
track  to  the  rear  of  the  train.  The  engineer,  seiz- 
ing the  opportunity,  immediately  moved  his  train 
forward,  supposing  the  deceased  had  been  left  at  the 
station.  When  about  half  way,  however,  to  the  next 
station,  the    deceased  #vas   discovered   by  a   brakeman 
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sitting  on  top  of  a  coal  car  about  the  middle  of 
the  train.  Arriving  at  Maloneyville,  the  next  station, 
the  deceased  was  forcibly  ejected  from  the  train.  The 
train  then  pulled  out  for  Knoxville,  and  the  deceased 
Tyas  not  again  seen  by  this  crew.  Another  freight 
train — being  the  second  section  of  the  train  just 
mentioned — followed  in  a  short  time,  and,  after  pro- 
ceeding for  about  a  mile  west  of  Maloneyville,  was 
stopped,  and  the  remains  of  deceased  were  found 
bruised  and  mangled  lying  on  the  track  some  fifteen 
or  twenty  feet  in  the  rear  of  this  train.  The  body 
had  been  partially  denuded  of  its  clothing,  and  there 
were  signs  on  the  roadbed  that  it  had  been  dragged. 
Near  the  center  of  this  train,  hanging  to  a  brake 
beam  under  a  freight  car,  was  found  part  of  de- 
ceased's   coat. 

It  is  conceded,  or  at  least  the  fact  does  not  admit 
of  serious  controversy,  that  deceased  was  killed  by 
the  second  section  of  this  freight  train,  but  it  is  a 
disputed  question  how  the  death  occurred.  The  crew 
of  the  second  section  were  all  in  attendance  at  the 
trial,  under  the  subpoena  of  the  company,  but  no  one 
of  them  was  examined  as  a  witness.  The  theory  of 
the  company  is  that  deceased  did  not  appear  on  the 
track  in  front  of  the  engine  so  as  to  require  on  its 
part  an  observance  of  the  statutory  precautions,  but 
that  he  climbed  upon  its  train  and  fell  between  two 
of  its  cars  and  was  dragged.  In  support  of  this 
theory  it  is  claimed  that  the  body  of  deceased  did 
not  present  the  appearance    of    having    been    crushed 
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under  the  wheels  of  the  train,  and  that  the  fragment 
of  coat  hanging  from  the  brake  beam  is  the  only 
evidence  of  contact  of  the  body  with  the  train.  Evi- 
dence was  introduced  for  the  company  tending  to 
show  that  a  man  could  fall  between  two  freight  or 
coal  cars  and  escape  being  run  over  and  crushed  by 
the  wheels,  but  that  the  rods  and  rigging  of  the 
brakes  were  so  suspended  below  the  axles  of  the 
trucks,  and  in  such  proximity  to  the  roadbed,  as 
almost  surely  to  catch  the  clothes  of  a  man  lying 
on   the   roadbed   between   the   rails. 

The  theory  of  the  defendant  in  error  is  that  de- 
ceased,  while  walking  upon  the  track,  was  struck  and 
run  over  by  one  of  defendant's  trains  and  killed; 
that  the  track,  for  450  feet  east  of  the  place  where 
deceased  was  struck,  is  perfectly  straight,  and  there 
were  no  curves  to  prevent  seeing  an  object  upon  the 
track  for  that  distance;  that  the  employees  of  the 
company  were  either  not  on  the  lookout  for  obstruc- 
tions upon  the  track,  or,  being  on  the  lookout,  and 
seeing  deceased,  did  not  observe  the  precautions  re- 
quired by  law,  and  that  the  jury  were  well  warranted 
in  drawing  either  deduction  from  the  silence  of  the 
crew  in  charge  of  the  train,  who  were  summoned 
and  yet  not  examined  as  witnesses.  It  is  insisted  in 
behalf  of  the  defendant  in  error  that  this  theory  is 
further  strengthened  by  the  fact  that  after  deceased 
had  been  forcibly  ejected  from  the  first  section  of 
this  freight  train,  he  was  seen  to  walk  westwardly 
along   the   railroad    track,    in   the  direction   of    Knox- 
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yille,  and  that  the  mangled  remains  of  deceased  in- 
dicate that  he  was  caught  by  the  train  and  dragged 
along  the  track  for  some  distance  by  the  pilot  of 
the  engine. 

The  respective  theories  were  submitted  to  the 
jury,  and  they  have  adopted  the  contention  of  de- 
fendant  in   error. 

The  first  assignment  is  that  the  entire  charge  is 
so  confused  as  to  throw  no  light  on  the  issues  in- 
volved, and  is  positively  misleading  and  erroneous. 
The  infirmities  in  the  charge,  as  a  whole,  were 
cured  by  the  very  elaborate  supplemental  instructions 
prepared  by  counsel  for  plaintiff  in  error,  and  at 
their  request  given  in  charge  to  the  jury.  So  that 
the  exception  to  the  charge  as  a  whole  must  be 
overruled. 

Descending  into  particulars,  the  second  assignment 
is  that  the  Court,  in  defining  the  issues  made  in 
the  pleadings,  should  have  explained  to  the  jury 
the  meaning  of  the  term  <*not  guilty."  We  think 
this  exception  is  hypercritical,  especially  as  counsel 
made  no  request  for  additional  instructions.  The 
term  itself  is  not  difficult  of  comprehension,  and  we 
think  would  convey,  even  to  the  ordinary  mind,  the 
meaning  that  it  was  a  denial  of  the  charges  in  the 
declaration. 

The  Court  charged  fully  that  the  burden  was 
upon  plaintiff  to  make  out  her  case  by  a  preponder- 
ance of  evidence,  and  that  in  order  to  render  de- 
fendant   liable,    it    must    have    been    guilty   of    negli- 
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with  the  loss  of  her  husband."  It  is  insisted,  on 
behalf  of  defendant  in  error,  that  this  charge  is  au- 
thorized by  the  Act  of  1883,  embodied  in  §4029, 
Shannon's  Code,  viz.:  '<  Where  a  person's  death  is 
caused  by  the  wrongful  act,  fault,  or  omission  of 
another,  and  suit  is  brought  for  damages,  as  pro- 
vided for  in  §§4026-4027,  inclusive,  the  party  suing 
shall,  if  entitled  to  damages,  have  the  right  to  re- 
cover for  the  mental  and  physical  suffering,  loss  of 
time  and  necessary  expenses  resulting  to  the  deceased 
from  the  personal  injuries,  and  also  the  damages  re- 
sulting to  the  parties  for  whose  use  and  benefit  the 
right  of  action  survives  from  the  death  consequent 
upon  the  injuries  received."  It  will  be  observed 
that  the  statute  expressly  authorizes  a  recovery  for 
the  mental  and  physical  suffering  endured  by  the 
deceased,  but,  without  enumerating  any  special  ele- 
ments, allows  a  recovery  for  the  damages  resulting 
to  the  parties  for  whose  use  and  benefit  the  right 
of   action   survives,   etc. 

The  question,  then,  presented  for  adjudication  is 
whether  the  word  damages  used  in  this  statute  was 
intended  to  embrace  the  mental  and  physical  suffer- 
ing resulting  to  the  widow  or  next  of  kin.  The  Act 
of  1883  is  almost  a  literal  transcript  of  the  rule  for 
the  admeasurement  of  damages  laid  down  in  the 
case  of  Nashville  <&  Chattanooga  Railroad  Co.  v. 
Nancy  Prince^  2  Heis.,  685.  That  case  was  after- 
wards overruled  and  the  doctrine  of  the  earlier  cases 
reaffirmed,   which   held   that    those   entitled   to   recover 
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damages  on  account  of  the  death  of  the  injured 
party  could  recover  only  such  damages  as  he  could 
have  recovered  had  he  survived  the  injury.  Trafford 
V.  Adams  Express  Co.y  8  Lea,  96;  Railroad  Co)  v. 
Smithy  9  Lea,  470;  Railroad  v.  Toppins^  10  Lea, 
58;  Fmdkes  v.  N.  <&  D.  R.  R.  Co,,  9  Heis.,  829; 
Railroad  v.  Gurley,  12  Lea,  53;  Railroad  v.  Pounds, 
11  Lea,  129.  These  rulings  gave  rise  to  the  Act 
of  1883,  which  is  simply  a  legislative  enactment  of 
the  rule  for  the  assessment  of  duplicate  damages 
laid  down  in  the  Prince  case,  2  Heid.,  580.  In  the 
case  of  Nashmlle  cfe  Chattanooga  Railroad  Co,  v. 
Mary  Stevens,  Admr.,  9  Heis.,  12,  decided  in  1871, 
it  appeared  that  the  trial  Judge  had  instructed  the 
jury  that  they  might  allow  damages  <<for  the  shock 
to  the  feelings  of  the  wife  and  children  resulting 
from   the   sudden   death   of   deceased.^' 

Judge  McFarland,  in  referring  to  the  Prince  case, 
said,  viz.:  ^<The  result  of  this  decision  was  to  make 
our  statute  [Shannon,  §  4025]  embrace,  in  addition 
to  the  damages  for  the  suffering  of  deceased,  his 
loss  of  time,  etc.,  had  he  lived,  also  the  pecuniary 
loss  his  death  caused  to  his  widow  and  children  or 
next  of  kin;  and,  in  this  latter  respect,  the  subject- 
matter  of  damages  is  similar  to  the  statutes  of  New 
York  and  P&nsylvania,  and,  as  we  have  seen,  they 
are  confined  to  pecuniary  damages,  and  do  not  allow 
damages  for  the  grief  of  the  widow  and  children. 
We  think  this  is  safest;  in  fact,  as  remarked  by 
counsel,    it   is   somewhat  incongruous    to   undertake   to 
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give  compensation  to  the  widow  for  her  grief.  We 
do  not  see  how  we  could  extend  our  statutes  further 
than  the  New  York  and  Pennsylvania  statutes.  We 
do  not  doubt  the  construction  given  in  the  Prince 
case,  but  we  can  carry  it  no  further."  We  are  of 
opinion,  therefore,  that  when  the  rule  for  the  as- 
sessment of  damages  announced  in  the  Prince  case 
was  re*enacted,  by  the  Act  of  1883,  it  was  adopted 
as  it  was  understood  and  interpreted  by  the  Courts, 
and  was  not  intended  further  to  enlarge  the  elements 
of  damages.  The  damages  allowed  to  the  widow 
and  next  of  kin,  resulting  to  them,  laid  down  in 
the  Prince  case,  was  construed  by  this  Court  in  the 
Stevens  case  to  mean  pecuniary  loss,  and  not  dam- 
ages on  account  of  grief  and  mental  suffering  of 
widow  or  next  of  kin.  This  construction,  we  think, 
is  in  accord  with  the  great  weight  of  authority  on 
this   subject. 

In  Peiin.  R.  R.  Co.  v.  Butler,  67  Pa.,  335-358, 
Judge  Sharswood  thus  stated  the  rule,  to  wit: 
< 'After  an  attentive  examination  and  review  of  all 
the  cases  which  have  heretofore  been  decided,  we  are 
of  opinion  the  proper  measure  of  damages  is  the 
pecuniary  loss  suffered  by  the  parties  entitled  to  the 
sum  to  be  recovered,  in  this  case  the  children,  with- 
out any  solatium  for  distress  of  mind,  *  and  that  loss 
is  what  the  deceased  would  probably  have  earned  by 
his  intellectual  or  bodily  labor  in  his  business  or 
profession  during  the  residue  of  his  lifetime,  and 
which  would^  have  gone  for  the  benefit  of  his  chil- 
dren,   taking   into    consideration   his   age,    ability,    and 
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disposition  to  labor,  and  his  habits  of  living  and 
expenditures. ' ' 

It  will  be  observed  that  Judge  Sharswood  is  deal- 
ing with  the  damages  resulting  to  the  widow  or 
next  of  kin;  but  under  our  Act  of  1883,  damages 
for  the  mental  and  physical  suffering,  loss  of  time, 
etc.,  of  the  deceased  are  also  recoverable,  and  are 
superadded  to  the  pecuniary  damages  sustained  by 
the   widow    or   next   of   kin. 

In  Iowa  it  is  held  no  damages  can  be  given, 
under  the  statute,  for  mental  suffering  and  grief  oc- 
casioned by  the  death  of  deceased  (Kelly  v.  Central 
R.  a.  J  4  McC,  653),  and  this  is  the  general  rule. 
2  Sedgwick  on  Damages,  Sec.  574,  and  cases  cited. 
Says  Mr.  Sutherland  in  his  work  on  damages,  Vol. 
I.,  Sec.  96,  viz.:  **The  rule  in  England,  and  most 
of  the  American  states,  is,  that  only  compensation  for 
the  pecuniary  loss,  which  has  been  sustained  by  the 
death  of  husband,  father,  child,  or  other  relative, 
can  be  recovered  against  the  wrongdoer.  The  Scotch 
law   allows   a   recovery   for   wounded   feelings." 

In  Hj/att  V.  Adamsy  16  Mich.,  180,  Judge  Chris- 
tiancy,  in  discussing  this  subject,  said:  << These  con- 
siderations show  the  good  sense  and  propriety  of  the 
rule  which  restricts  the  right  of  action  for  mental 
suffering  to  the  person  who  has  received  the  phys- 
ical injury."  In  accord  with  this  rule  are  Railroad 
V.  Stacker^  2  Pickle,  343,  and  Railroad  v.  Spence^ 
9   Pickle,    173. 

For  the  error  indicated,  the  judgment  is  reversed 
and   the   cause   remanded   for   a   new   trial. 
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110  ^  Stephens  v.  MasoK. 


{Knoxville.      Octol)er   9,    1897.) 

1.  Supreme  Coubt.     Will  not  reverse  finding  of  Circuit  Judge,  when. 

This  Court  will  not  reverse  findings  of  fact  by  a  Circuit  Judge 
upon  conflicting  evidence  in  a  nonjury  case,  if  there  is  any 
evidence  to  support  them.     (Post,  p.  513,) 

Cases  cited  and  approved:  Smith  v.  Hubbard,  85  Tenn.,  306; 
Eller  V.  Richardson,  89  Tenn.,  576;  Kirkpatrick  v.  Jenkins,  97 
Tenn.,  85. 

« 

2.  Same.    Errors  in  special  flnding. 

The  errors  in  a  special  finding  of  the  Circuit  Judge  will  not  be 
considered  in  this  Court  to  impeach  the  judgment  of  the  lower 
Court,  unless  such  finding  was  had  in  compliance  with  a  request 
made  in  advance  of  the  Court's  decision.     {PosU  PP^  513,  514.) 

Code  construed:  {468*  (S.);  i  3673  (M.  &  V.);  {2959  (T.  &  S.). 

Cases  cited  and  approved:  Stanley  v.  Donoho,  16  Lea,  493;  Brooks 
V.  Paper  Co.,  94  Tenn.,  705. 


FROM    ANDERSON. 


Appeal   in   error   from    Circuit    Court  of   Anderson 
County.      W.  R.  Hicks,  J. 

J.  R.  Burnett  and   E.  E.  Houk  for  Stephens. 

C.  J.  Sawyer  and   X.  Z.  Hicks  for  Mason. 
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Stephens  v.  Mason. 

■ 

Caldwell,  J.  Mason  brought  this  suit  against 
Stephens  and  Johnson  on  a  promissory  note  executed 
for  the  price  of  a  horse.  The  defendants  pleaded 
breach  of  warranty  as  to  working  qualities  of  the 
animal  sold,  fraudulent  alteration  of  the  note,  and  set- 
oflf.  The  Circuit  Judge,  hearing  the  case  without  a" 
jury,  rendered  a  judgment  against  the  defendant  for 
the  amount  of  the  note,  with  interest,  less  five  dollars 
allowed   as  set-off.     The  defendants   appealed  in  error. 

There  was  conflicting  evidence  in  respect  of  all  the 
matters  of  defense  presented,  consequently,  the  find- 
ing of  the  trial  Judge  is  conclusive.  The  general 
finding  of  a  Circuit  Judge,  sittmg  without  a  jury, 
like  the  verdict  of  a  jury  in  civil  cases,  will  not  be 
disturbed  in  this  Court  if  there  is  any  evidence  to 
support  it.  Smith  v.  HiMardj  85  Tenn.,  306;  Eller 
V.  Ricliardson^  97  Tenn.,  576;  Kirkpatrick  v.  Jenkins^ 
97  Tenn.,  85.  But  it  is  said  that  there  is  a  special 
finding  in  this  case,  and  that,  from  the  facts  found 
by  the  Court,  a  different  judgment  should  have  been 
pronounced.  The  statute  provides  that,  '*  Upon  a 
trial  of  a  question  of  fact  by  the  Court,  the  decision, 
if  requested  by  either  party,  shall  be  given  in  writing, 
stating  the  facts  found,  and  the  conclusions  thereon, 
which  shall  constitute  a  part  of  the  record."  Code, 
§2959;  M.  &  V.,  §3673;  Shann.,  §4684.  This  statute 
was  intended  to  preserve,  at  large,  the  views  of  the 
trial  Judge  as  to  the  facts  and  law  of  the  case,  and 
is  mandatory  when  the  request  is  made  in  advance  of 
the  decision.       Stanley  v.  Doiioho^  16   Lea,    493. 

15  P— 33 
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It  has  long  been  the  practice  of  this  Court  to  dis- 
regard such  finding,  and  treat  it  as  no  part  of  the 
record,  unless  it  appears  to  have  been  requested  be- 
fore the  decision.  The  finding  here  copied  into  the 
transcript 'recites,  in  its  introductory  sentence,  that  it 
was  requested  '<  after  judgment, ''  hence  it  cannot  be 
made  the  basis  of  an  assignment  of  error,  or  the 
ground  of  an  attack  on  the  judgment.  In  this  case, 
therefore,  as  in  that  of  a  special  finding,  without  a 
request  at  any  time  (Brooks  v.  Paper  Co.^  94  Tenn., 
705),  the  judgment  rendered  must  be  treated  as  a 
general  verdict  upon  a  correct  charge  of  the  law.  It 
would  be  well  for  requests  for  special  findings  to  be 
made  at  the  commencement  of  the  trial. 

Affirmed. 
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Wood  v.  Zeigleb. 
(KnoxviUe.      October    30,    1897.) 

1.  CouBT  OF  Chakcbby  Appbals.    Finding  of,  not  coneluHve,  when, 

A  finding  of  the  Court  of  Chancery  Appeals  that  an  a^ent  was 
not  lawfully  authorized  to  si^n  a  contract  for  the  sale  of  lands, 
is  not  conclusive  upon  this  Court,  where  his  authority  is  dis- 
tinctly averred  in  the  bill  and  admitted  in  the  answer.  {PosU 
pp.  517,  618.) 

2.  8AI.B  OF  Lahb.    InauJBMent  memorcmdwm. 

A  memorandum  of  a  sale  of  land,  which  describes  the  land  sold 
as  **the  Baldwin  Place,"  without  giving  the  name  of  the  State 
or  county  where  located,  or  the  name  of  the  owner,  is  void. 
{Post,  pp.  518-521.) 

Case  cited  and  distinguished:  Doughertys.  Chestnutt,  86  Tenn.,  1. 


FROM    GITMBEBLAND. 


Appeal  from  Chancery  Court  of  Cumberland 
County.      T.   J.   Fisher,  Ch. 

Wright  &  Wright  and  D.   C.   Brown  for  Wood. 

J.    W.    Darton  for   Zeigler. 

Snodgrass,  C.  J.  This  bill  was  filed  by  Wood 
in  the  Chancery  Court  of  Cumberland  County,  Tenn., 
to  set  aside  a  contract  made  between  himself  and  C. 
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H.  Smith,  as  the  agent  of  Mrs.  Zeigler,  for  the 
purchase  of  a  tract  of  fifty  acres  of  land  in  Cum- 
berland County.  Smith,  as  agent  of  Mrs.  Zeigler, 
sold  the  land  to  Wood  at  the  price  of  |1,200,  |200 
of  which  was  paid  in  cash,  and  the  balance  agreed 
to  be  paid  on  or  before  March  1,  1896,  with  in- 
terest, the  contract  having  been  made  March  7,  1895. 
At  the  time  of  the  sale,  and  purchase  by  Wood, 
the  following  paper  was  executed  and  signed  by 
Wood   and   Smith,    the   agent  of   Mrs.    Zeigler: 

''Memorandum  of  sale  of  the  Baldwin  Place  to 
William  Wood.  Two  hundred  dollars  cash  to  be  paid 
down,  and  balance  of  $1,000  to  be  paid  on  or  before 
March  1,  1896,  with  interest.  Taxes  for  1894  to 
be   paid   by   Zeigler,    and   clear   warranty   deed    given. 

''William  J.  Wood, 
"C.  H.  Smith. 
"Memorandum,    March    7,    1895." 

It  was  alleged  that  Smith,  as  the  agent  of  Mrs. 
Zeigler,  sold  the  property  to  Wood  on  the  terms 
indicated,  and  averred  that  Smith  was  acting  as  her 
agent,  and  had  made  the  sale  for  her.  The  bill 
sought  to  repudiate  the  contract  as  void  under  the 
statute  of  frauds.  In  the  bill  the  land  was  described 
and  attached  as  the  property  of  Mrs.  Zeigler,  a  non- 
resident, and  it  was  sought  to  be  subjected  to  sale 
for  satisfaction  of  complainant's  claim  for  return  of 
purchase   money   and   for   improvements. 

Mrs.  Zeiorler  answered  the  bill.  She  admitted  the 
agency  of  Smith  and  the  sale  by  him  to  Wood,   which 
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she  offered  to  complete  by  the  execution  of  proper 
deed.  The  case  was  heard  by  the  Chancellor,  who 
decreed  in  favor  of  defendants  and  dismissed  the  bill. 
The  Court  of  Chancery  Appeals  reversed  the  decree 
of  the  Chancellor,  and  decreed  in  favor  of  complain- 
ant. Defendants  appealed  to  this  Court,  and  assigned 
errors. 

The  decree  of  the  Court  of  Chancery  Appeals 
was  based  on  two  grounds,  first,  that  it  does  not 
appear  that  Smith  was  by  Mrs.  Zeigier  '<  thereunto 
lawfully  authorized"  to  sign  for  her  as  agent,  and, 
second,  because  the  memorandum  was  itself  insuffi- 
cient under  the  statute,  as  it  did  not  describe  or 
identify  the  property  sold.  The  Court  quotes  the 
evidence  showing  that  the  place  was  usually  called 
and  known  as  ^'The  Baldwin  Place,"  and  that  it 
was  generally  known  by  that  name  in  the  neighbor- 
hood, and  then  say:  ^^It  is  insisted  that  this  is  suf- 
ficient to  identify  the  property  without  any  designa- 
tion of  State  or  county.  It  is  manifest  that  this 
cannot  be  true,  because,  to  say  <The  Baldwin  Place,' 
in  such  an  instrument,  would  convey  no  idea  unless 
it  could  be  shown  that  the  property  was  celebrated 
all  over  the  world  by  that  name,  or  at  least  all 
over  the  United  States.  Standing  without  being  cor- 
related to  the  State  and  county,  the  expression  or 
designation   is   entirely   without   meaning." 

On  appeal  here  it  is  urged  that  the  Court  of 
Chancery  Appeals  erroneously  applied  the  law;  that, 
from    the     facts     stated     as    proven,     ''The    Baldwin 
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Place''  was  sufficient  identification,  and  there  was 
no  need  for  other  proof  than  that  it  is  usually 
known  as   such  in  the   neighborhood. 

It  is  said  by  the  complainant  that  these  are  find- 
ings of  fact,  and  are  conclusive  upon  us.  In  this 
insistence  the  complainant  is  in  error.  It  is  true 
the  Court  of  Chancery  Appeals  finds  that  Smith  was 
not  lawfully  authorized  to  sign  the  deed,  and,  if  this 
finding  depended  upon  evidence  only,  it  would  be  con- 
clusive upon  us  whatever  the  fact  might  be,  but  it 
does  not  depend  upon  the  evidence  in  the  record. 
His  authority  as  agent  is  distinctly  averred  in  the 
bill  and  admitted  in  the  answer,  and  is  therefore 
not  a   matter   of  controversy. 

The  other  finding  depends  upon  a  construction  of 
the  instrument  itself,  for  it  is  upon  that  the  Court 
rests  the  finding,  although  it  does  say,  speaking  of 
absence  of  State  or  county  from  the  description,  in 
answer  to  the  argument  that  this  description  was 
sufficient  without  such  addition  of  State  and  county, 
that  <<it  is  manifest  that  this  cannot  be  true,  be- 
cause to  say  the  <  Baldwin  Place, '  in  such  an  instru- 
ment, would  convey  no  idea  unless  it  could  be  shown 
that  the  property  was  celebrated  all  over  the  world 
by  that  name,  or,  at  least,  all  over  the  United 
States,"    etc. 

We  understand  the  Court  of  Chancery  Appeals 
only  to  have  meant  that  a  description  of  a  place 
by  a  term  or  phrase,  in  a  paper  which  did  not  in- 
dicate  its   location   in   any  State  or  county,   would  be 
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insufficient,  unless  it  was  to  designate  by  name  such 
a  place  as  was  known  all  over  the  world,  or  all 
over  the  United  States,  by  its  name,  without  regard 
to  the  State  or  county  in  which  it  might  be  located, 
as,  say  *' Mount  Vernon,"  or  other  notoriously  known 
place,  whose  very  mention  would  carry  knowledge 
of  its  location  without  reference  to  any  other  or 
further  locality  or  surroundings.  So  understood,  the 
statement  is  probably  correct,  and  we  do  not  under- 
stand that  Court  to  have  meant  anything  more,  or 
that  ''The  Baldwin  Place"  might  not  have  been 
assumed  to  be  properly  identified  by  such  evidence 
as  was  offered  about  it  and  quoted  by  the  Court, 
had  there  been  anything  in  the  description  to  show 
the  State  and  county  where  located,  or  any  indica- 
tion in  the  paper  containing  the  description,  in  what 
State  or  county  the  land  might  lie.  If  the  state- 
ment meant  anything  more  than  this  it  was  erroneous 
as  a  proposition  of  law.  Dougherty  v.  Cheatnutt^  2 
Pick.,    1. 

It  was  held  in  that  case  that  it  was  not  abso- 
lutely necessary  that  the  State  or  county  should  be 
a  part  of  the  description.  It  was  sufficient  if,  upon 
the  whole  instrument,  it  could  be  fairly  inferred  in 
what  State  or  county  the  land  lay.  The  fact  that 
the  instrument  in  that  case  showed  that  the  parties 
to  it  both  resided  in  Hawkins  County,  Tenn.,  was 
taken  as  sufficient  to  indicate  that  the  land  desig- 
nated was  in  that  county.  This  being  inferred,  the 
statement  in   the  instrument  construed,   that  the  prop- 
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erty  was  the  farm  of  Henderson  Fudge,  and  known 
as  Rose  Hill,  was  held  to  be  sufficient  to  admit 
evidence  of  location,  and  evidence  that  it  was  so 
known  and  designated  by  those  who  were  familiar 
with  the  neighborhood  was  sufficient  identification  of 
the  land.  That  case  has  gone  further  than  perhaps 
any  other  reported  in  this  State.  We  think  it  en- 
tirely sound,  but  we  are  not  disposed  to  go  beyond 
it.  There  the  name  of  the  owner  was  given,  the 
property  was  designated  by  the  name  under  which 
it  was  generally  known  in  the  neighborhood,  or 
known  to  many  persons;  the  instrument  was  between 
parties  living  in  the  same  county,  as  appeared  on  its 
face.  Had  it  been  lost  and  found  by  a  stranger 
who  had  undertaken  to  ascertain  what  land  was  in- 
tended, his  attention  would  have  been  directed  to 
Hawkins  County  by  the  residences  indicated.  Being 
there,  he  could  have  ascertained  where  Rose  Hill 
was,  and  if  there  was  more  than  one  place  by  that 
name,  where  that  one  was  which  was  the  farm  of 
Henderson  Fudge,  and  in  this  w^ay,  by  reasonable 
inquiry,  a  stranger  would  have  found  and  identified 
the   place. 

The  paper  before  us  neither  states,  in  the  descrip- 
tion nor  elsewhere  in  the  instrument,  the  State  or 
county  in  which  '^The  Baldwin  Place"  can  be  found; 
it  does  not  give  the  name  of  the  owner,  and  a 
stranger  finding  this  paper  could  by  no  reasonable 
inquiry   ascertain   the   location   of   the   land. 

Limiting   the   language   of    the   Court   of    Chancery 


>< 
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Appeals  to  what   it   doubtless  meant  in   its  statement, 

and   applying    the    law   as   laid   down    in    the   Dough- 

« 

erty  case  cited,  we  concur  with  that  Court  in  the 
conclusion  that  this  memorandum  is  insufScient,  and 
its   decree   is   therefore   affirmed. 


^.r 
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Cox  V.    Keathley. 
{KnoxviUe.      October    13,    1897.) 

1.  HoMBSTEAB.     Conveyed  only  by  joint  deed  of  hiAsband  and  wife. 

The  right  of  homestead  can  be  conveyed  and  extinguished  only 
by  the  joint  deed  of  husband  and  wife,  when  that  relation  ex- 
ists.    {Post,  p.  523,) 

Constitution  construed:  Art.  XI.,  {11. 

Code  construed:  1 3798  (8.);  {  2939  (M.  &  V.);  {  2114a  (T.  &  S.). 

Cases  cited  and  approved:  Mash  v.  Russell,  1  Lea,  543;  Hofre  v. 
Holister,  2  Tenn.  Chy.,  606. 

2.  Samb.    Extinguished  by  deed  of  husband  and  mlfe  vfUhoTU  regiS' 

traUon. 

The  joint  deed  of  husband  and  wife,  duly  signed  and  acknowl- 
edged by  "both,  is  valid  and  effective  as  between  the  parties 
thereto  without  registration,  and  passes  to  the  vendee  and  ex- 
tinguishes the  right  of  homestead  in  the  lands  conveyed 
(Post,  pp.  524-626.) 

Code  construed:  {{3749,  3753  (S.);  {{2887,  2891  (M.  &  V.);  {{2072, 
2076  (T.  &  S.). 


FBOM     ANDERSON. 


Appeal  from  ChaDoery  Court  of  Anderson  County. 
H.  B.  Lindsay,  Ch. 

J.  A.  Fowler  for   Cox. 

C.  J.  Sawyer  for   Keathley. 
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Caldwell,  J.  Frances  Cox,  the  widow  of  W.  C. 
Cox,  filed  this  bill  to  establish  her  claim  of  home- 
stead in  a  certain  fifty  acres  of  land  in  Anderson 
County,  and  to  recover  its  possession  from  J.  R. 
Keathley.  The  Chancellor  and  the  Court  of  Chan- 
cery  Appeals,    successively,   dismissed   the   bill. 

Many  years  anterior  to  the  filing  of  the  bill,  the 
husband  of  complainant  sold  t^e  land  in  question  to 
the  defendant,  and  executed  a  deed  of  conveyance. 
The  complainant  joined  her  husband  in  that  deed, 
signing,  making  acknowledgment,  and  being  privily 
examined  with  all  the  jform  and  ceremony  required 
by  statute.  After  the  deed  was  executed  and  prop- 
erly authenticated  for  registration,  it  was  delivered, 
but  before  placed  in  the  hands  of  the  Register,  it 
was  accidentally  destroyed.  To  supply  the  loss,  Cox 
executed  and  delivered  another  deed,  in  which  the 
complainant  refused  to  join.  Cox  acquired  no  other 
land,  and  after  his  death  these  proceedings  were  com- 
menced by  his  widow,  for  the  purposes  and  with 
the   result   already   stated. 

The  latter  deed,  that  executed  by  the  husband 
alone,  was  not  effective  to  pass  the  right  of  home- 
stead against  himself  while  he  lived,  or  against  the 
complainant  after  his  death.  The  right  of  homestead 
can  be  conveyed  only  by  the  joint  deed  of  husband 
and  wife,  when  that  relation  exists.  Const.,  Art.  11, 
Sec.  11;  Code  (T.  &  S.)  §  21Ua,  (M.  &  V.)  §2989, 
(Shannon)  §3798;  Ma%K  v.  Rvs%dl^  1  Lea,  643;  Hoge 
V.  Holister,   2   Tenn.   Chy.,   606. 
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The  defendant  contends,  however,  and  the  Chan- 
cellor and  the  Court  of  Chancery  Appeals  held,  that 
the  right  of  homestead  passed  under  the  first  deed, 
which   was   executed   by   Cox   and    his    wife   jointly. 

The  complainant  insists,  on  the  other  hand,  that 
the  deed  in  which  she  joined  her  husband  never  be- 
came operative  as  to  her,  because  not  registered,  and, 
consequently,  that  it  was  his  deed  alone,  in  legal 
contemplation,  and  did  not  pass  the  right  of  home- 
stead. 

*' Title  2"  of  ^'Part  2"  of  the  Code  relates  to 
*' rights  of  property,"  and  *< Chapter  3"  of  that 
title  treats  of  the  subject  ^'of  registration,"  in  thir- 
teen separate  articles,  which  are  divided  into  sections 
and  subsections  numbered  consecutively.  In  the  first 
section  (Code,  §2030;  M.  &  V.,  §2837;  Shannon, 
§3697)  of  the  first  of  these  articles  appear  nineteen 
subsections,  in  which  are  enumerated  as  many  differ- 
ent kinds  of  instruments  that  '^may  be  registered.'' 
The  fourth  subsection  relates  to  ''all  deeds  for  the 
absolute  conveyance  of  any  lands,  tenements,  or  here- 
ditaments, or  any  estate  therein,"  and,  by  the  com- 
prehensiveness of  its  terms,  includes  all  such  deeds 
by  whomsoever  made,  those  executed  by  husband  and 
wife  as  well  as  those  executed  by  single  persons. 
''Article  2"  designates  the  "place  of  registration" 
for  all  of  the  instruments  enumerated  in  the  nine- 
teen subsections  of  the  first  section  of  "Article  1;" 
and  Articles  3  to  8,  inclusive,  prescribe  the  mode 
of  acknowledging,  proving,  and  certifying  all   of  such 
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instruments,  except  those  executed  by  husband  and 
wife,  as  to  which  ''Article  10"  gives  direction. 
The  ninth  article  declares  the  ''effect  of  registration" 
after   proper   execution   and   authentication. 

In  the  second  section  of  that  article  (Code,  §2072; 
M.  &  v.,  §2887;  Shannon,  §3749)  the  declaration 
is  that  "all  of  said  instruments  shall  have  effect  be- 
tween the  parties  to  the  same,  and  their  heirs  and 
representatives,  without  registration. ' '  The  general 
designation,  "all  of  said  instruments,"  here  used, 
means  all  of  the  instruments  named  in  the  nineteen 
subsections  of  the  first  section  of  "Article  1,"  and 
embraces  deeds  by  husband  and  wife;  and,  therefore, 
their  deeds,  like  all  the  other  instruments  included 
in  those  subsections,  are,  by  the  balance  of  the  pro- 
vision, to  "have  effect  between  the  parties  to  the 
same,  and  their  heirs  and  representatives,  without 
registration. "  " Article  10"  relates  exclusively  to 
"instruments  executed  by  husband  and  wife."  The 
introductory  sentence  of  the  first  section  of  that  ar- 
ticle is  as  follows:  "Every  deed  or  other  instrument 
of  writing  executed  by  husband  and  wife,  and  ac- 
knowledged or  proved  and  registered  in  the  manner 
hereinafter  prescribed,  shall  bind  them,  their  heirs 
or  assigns."  Code,  §2076;  M.  &  V.,  §2891;  Shan- 
non,   §3763. 

This  language,  standing  alone  and  construed  with- 
out reference  to  preceding  provisions  of  the  chapters, 
would  undoubtedly  indicate  that  the  Legislature  in- 
tended    to    make    registration    a    prerequisite    to   the 
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validity  of  any  instrument  executed  by  husband  and 
wife,  and  that,  too,  as  to  the  husband  as  well  as  to 
the  wife,  for  no  distinction  is  made  between  them. 
But  it  must  be  construed  in  connection  with  those 
other  provisions,  and,  when  that  is  done,  the  con- 
clusion follows  that  instruments  executed  by  husband 
and  wife,  with  the  requisite  form  and  ceremony,  like 
those  executed  by  other  persons,  ^<have  e£fect  be- 
tween the  parties  to  the  same,  and  their  heirs  and 
representatives,   without   registration. ' ' 

W.  C.  Cox,  the  owner,  and  his  wife,  the  com- 
plainant, on  the  one  side,  and  the  defendant,  Keath- 
ley, on  the  other  side,  were  '^the  parties  to"  the 
deed  in  question,  and  <^ between"  them,  <* their  heirs 
and  representatives,"  it  took  << effect"  according  to 
its  terms,  from  the  time  of  its  authentication;  and 
being  an  absolute  conveyance,  it  vested  the  title  in 
the  vendee,  free  from  any  right  of  homestead  in 
Cox   or   in   his  widow. 

Affirmed. 


SEPTEMBEK  TERM,  1897.  627 


Bank  v.  Morrow. 


Bank   v.  Morrow. 

{Knoawille.      October   16,  1897.) 

Scholarship.    Not  property  subject  to  levy  for  debt 

A  perpetual  scholarship  in  a  college,  granted  in  recognition  of  a 
donation  thereto,  entitling  the  donor  to  keep  one  pupil  in  the 
college,  free  of  charge,  is  not  such  property  as  can  be  taken 
and  sold  for  debt. 


FROM    BRADLEY. 


Appeal   from  Chancery  Court  of    Bradley  County. 
T.    M.    McCoNKELL,    Ch. 

i 

Matfield  &  Son  for  Bank. 

Webb  &  McClung  for  Morrow. 

Wilkes,  J.  Centenary  Female  College  is  a  char- 
tered institution  for  the  education  of  girls,  located 
at  Cleveland,  Tenn.  Defendant  Morrow,  who  was 
at  the  time  a  man  of '  wealth  and  public  spirit,  do-  "^ 
nated  and  paid  to  it  $5,000.  About  the  same  time 
Mr.  Hale  agreed  to  give  $5,000,  but  he  became 
afterwards  unable  to  do  so.  Thereupon,  defendant 
Morrow  assumed  and  paid  this  amount  also.  The 
authorities  of   the  college,  in  grateful  acknowledgment 
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of  the  gift,  bestowed  upon  each  of  the  parties  the 
right  to  appoint  a  pupil  to  attend  the  college  and 
receive  its  benefits  and  advantages  free  of  charge. 
This  was  done  by  resolution,  with  suitable  laudatory 
preamble,    and   is   in    the   following   words: 

^^ Resolved^  That  the  board  hereby  gives  and  grants 
to  James  W.  Hale  and  William  Morrow  each  a 
scholarship  perpetual  in  Centenary  College,  which 
shall  give  the  right  to  place  and  keep  in  the  col- 
lege one  pupil,  who  shall  have  all  the  advantages 
of  the  college  (board,  furnished  room,  fuel,  lights, 
tuition  in  literary  department,  tuition  in  musical  de- 
partment,  tuition  in  art  department)  free  of  charge." 

An  addition  to  the  college  was  erected  and  named 
the  ''Hale  and  Morrow  Wing,"  and  a  hearty  in- 
dorsement of  the  use  of  the  Bible  as  a  text-book  in 
the  college  was  also  expressed.  A  certified  copy  of 
the  resolutions  ^were  sent  to  Hale  and  Morrow. 
Some  years  thereafter  Dr.  Morrow  became  involved 
in  financial  embarrassments,  resulting  in  his  insol- 
vency. The  complainant  bank  was  one  of  his  cred- 
itors, and,  in  October,  1893,  recovered  a  judgment 
against  him  for  $8,000,  upon  which  execution  issued 
and  was  refiurned  nuUa  hona.  It  then  filed  its  bill 
against  Morrow,  and  sought  to  subject  to  sale  for  its 
debt  the  right  or  power  to  appoint  to  a  scholarship 
vested  in  him  by  said  proceedings  and  resolution. 
The  bill  proceeds  upon  the  theory  that  Morrow 
had  paid  the  entire  $10,000,  and  was  entitled  to  the 
two  scholarships;   that  they  were  property   rights,  and 
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subject  to  sale  for  his  debts.  An  attachment  issued, 
and  the  officer  returned  that  he  had '  levied  it  upon 
the  scholarship  in  the  hands  of  the  college,  and  had 
notified  the  president  of  its  board  of  trust  and  of 
the   college   faculty. 

'  Morrow  answered  the  bill,  admitted  the  judgment 
and  his  insolvency,  but  denied  that  he  had  shifted 
or  concealed  any  of  his  property  to  evade  his  cred- 
itors. He  set  out  fully  the  circumstances  of  the 
gift  of  S5,000,  and  the  subsequent  assumption  and 
payment  of  the  amount  promised  by  Hale,  of  $5,000, 
and  stated  that  the  gifts  were  unconditional,  and  the 
subsequent  act  of  the  college  in  conferring  upon  him 
the  power  of  appointment  was  voluntary,  and  that, 
in  view  of  his  payments  of  his  own  and  Hale's 
gifts,  he  had  been  permitted  to  send  two  pupils  to 
the  college,  and  that  he  had  exercised  this  privilege 
by   appointing   worthy  daughters  of   poor   ministers. 

After  his  answer  was  made.  Hale  was  made  a 
party  by  amended  bill  and  publication,  and  it  was 
alleged  that  all  Hale's  rights  and  privileges  in  the 
premises  had  become  vested  in  Morrow,  and  hence 
both   scholarships   were   subject   to   his   debts. 

A  j}i*o  corifesso  was  taken  against  the  college  and 
against  Hale,  and  a  decree  was  rendered  holding  that 
the  scholarships  were  vested  rights  in  defendant,  Mor-. 
row;  that  they  had  been  rightfully  attached,  and  they 
were  ordered  to  be  sold  by  the  Master.  They  were 
sold  October  5,  1895,  the  bank  buying  one  of  the 
scholarships  for  $525,  and   one  James  M.  Loudon  the 
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other  for  $500.  The  sale  was  reported,  but  has  not 
been    confirmed. 

A  writ  of  error  was  granted  to  defendant,  Mor- 
row, to  bring  the  case  to  the  Supreme  Court.  The 
cause  has  been  heard  by  the  Court  of  Chancery 
Appeals,  and  the  decree  of  the  Court  below  reversed, 
and  it  is  now  before  us  on  appeal  of  complainant, 
and   errors   assigned    by   it. 

The  question  presented  is  whether  this  right  of 
appointment  vested  in  defendant,  Morrow,  is  such 
property  as  can  be  taken  for  debt.  It  is  argued 
that  it  is  a  valuable  property  right,  that  it  is  per- 
petual, that  it  is  unlimited  as  to  time  and  uncondi- 
tional, that  it  can  be  disposed  of  by  will  or  deed 
or  other  proper  transfer,  and  that  the  Courts  can 
divest   it   out   of   him   and    vest   it   in    another. 

The  only  question  before  us  is  whether  it  can  be 
seized  for  debt  and  sold  at  public  sale.  As  to 
whether  it  can  be  revoked  by  the  college  authori- 
ties, we  are  not  called  upon  to  decide;  neither  are 
we  called  upon  to  say  whether  Morrow  may  devise 
or  give  it  to  another.  None  of  these  questions  are 
involved  in  this  case  except  very  remotely  and  inci- 
dentally. We  have  not  been  furnished  with  any 
authority   upon   this    novel   question. 

It  will  be  noted  that  it  was  not  a  case  of  an 
ordinary  scholarship  sold  by  an  institution  to  a  pur- 
chaser, with  right  to  use  or  sell  and  transfer  it  as 
he  might  choose,  as  is  often  done  by  schools.  Nor 
is   it  a   power  over  or  attached  to  real  estate  or  tan- 
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gible  property.  It  is  not,  in  any  correct  sense  of 
the  term,  an  estate.  It  is  merely  a  privilege  or 
power  to  be  exercised  by,  and  with  consent  of,  the 
college,  and  under  its  rules  and  regulations.  Cer- 
tainly the  power  cannot  be  exercised  and  appoint- 
ment made,  except  under  such  reasonable  rules  and 
requirements  as  the  college  might  dictate.  It  must 
be  subject  to  the  charter  and  regulations  which  con- 
trol the  institution.  Dr.  Morrow,  subject  to  these 
limitations,  can  appoint  whom  he  pleases.  He  can 
decline  to  appoint  altogether.  It  is  a  privilege  per- 
sonal to  him  as  long,  at  least,  as  he  sees  proper  to 
exercise  or  refuse  to  exercise  it.  It  does  not  ap- 
pear  that  he  has  attempted  to  use  it  for  any  pecu- 
niary or  personal  beneiSt.  The  appointment  had  been 
treated  as  an  act  of  charity.  If  it  can  be  sold 
publicly,  any  person  might  buy,  and  the  power  of 
appointment  might  thus  be  vested  in  disreputable 
hands.  We  do  not  think  it  is  such  a  right  as  can 
be   seized   and   sold   for  debt. 

Let  the  decree  of  the  Court  of  Chancery  Appeals 
be   affirmed. 
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Hale   v.  Hale. 

{Kiioxvilh.      October    6,    1897.) 

1.  Administration.    Annuities  are  not  assets^  tohen. 

Annuities  provided  for  in  deeds  to  the  grantor's  children,  re- 
quiring the  payment  to  him  during  life  of  the  interest  on  a 
specified  amount,  do  not  become  a  debt  owing  to  the  grantor, 
so  as  to  be  recoverable  from  the  children,  and  become  assets  of 
his  estate  for  collation  and  distribution  after  his  death,  twelve 
years  subsequent  to  the  execution  of  the  deeds,  where  he  never 
requested  payment  of  such  annuities,  except  for  the  first  year 
or  two,  and  thereafter  refused  to  accept  the  same  when  ofiTered, 
and,  in  h^s  will,  executed  eight  years  after  the  execution  of  the 
deeds,  he  bequeathed  to  his  children  all  that  he  had  previously 
given  them,  and  all  that  he  had  charged  against  them  by  note 
or  otherwise  at  his  death,  to  be  held  against  them  on  final  set- 
tlement after  his  death,  and  stated  therein  that  the  requirement 
that  the  children  pay  such  interest  was  only  for  his  support  if 
he  should  need  it,  and  that  it  was  released  in  full  unless  some- 
thing subsequently  happened  rendering  its  payment  necessary 
for  his  support.     (Poaty  pp.  533-536.) 

2.  CouBT  OF  Chancbbt  Appbalb.    ConclvMons  of^  stutained,  wJien. 

The  conclusions  reached  and  declared  by  the  Court  of  Chancery 
Appeals  will  be  sustained  unless  they  can  be  shown  to  be  erro- 
neous upon  the  facts  that  appear  in  their  report.  If  a  party 
desires  this  Court  to  look  to  any  fact,  he  must  see  that  it  is  em- 
bodied in  the  findings  of  the  Court  of  Chancery  Appeals.  {Post, 
p.  557.) 


FROM     HAMBLEN. 


Appeal  from  Chancery  Court  of   Hamblen    County. 
JoHN   P.    Smith,    Ch. 
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Inqebsoll  &  Peyton  and  J.  O.  Phillips  for 
Mrs.    Hale. 

J.    G.    Rose  for   Hale. 

Wilkes,  J.  This  bill  was  filed  by  the  widow 
of  James  Hale,  deceased,  against  the  eight  children 
of  her  deceased  husband  by  a  former  marriage,  one 
of  whom  qualified  as  his  administrator,  for  a  settle- 
ment of  the  accounts  of  the  administrator  and  a 
payment  to  her  of  the  amount  to  which  she  is  on- 
titled  as  her  distributive  share  upon  her  dissent  from 
her  husband's  will.  Many  of  the  questions  orig- 
inally involved  have  been  eliminated  by  the  decree 
of  the  Chancellor,  and  on  appeal  by  the  Court  of 
Chancery  Appeals,  and  there  remain  only  two  ques- 
tions now  presented  by  the  widow  on  her  appeal 
and  assignment  of  errors  from  the  Court  of  Chan- 
cery Appeals. 

These  questions  are  whether  certain  annuities 
charged  upon  the  land  given  to  his  eight  children, 
to  continue  during  the  testator's  life,  should  be  col- 
lated at  his  death  for  the  benefit  of  the  widow,  and 
treated  as  a  part  of  the  testator's  estate,  in  order 
to  arrive  at  the  distributive  share  of  the  widow;  and 
second,  whether  certain  notes  and  debts  held  by  the 
testator  at  the  time  of  his  death  against  his  chil- 
dren should  likewise  be  treated  as  a  part  of  his 
estate  in  order  to  give  the  widow  a  distributive 
share  in   the   same. 

It    appears    from     the    findings    of     the    Court    of 
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Chancery  Appeals  that  the  testator  made  deeds  to 
his  children,  in  1877,  of  certain  lands.  These  deeds 
all  contain  this  clause:  ''By  the  said  [naming  the 
child]  paying  to  the  said  James  Hale,  his  father, 
the  interest  on  $500  as  long  as  the  said  James  Hale 
may    live." 

The  will  contains  the  following  clauses:  ''I  will 
and  bequeath  [naming  the  child]  all  that  I  have 
heretofore  given  to  him,  and  all  that  I  have  charged 
against  him  by  note  or  otherwise,  at  my  death,  is 
to  be  held  against  him  on  a  final  settlement  after 
my   death." 

And,  also:  ''I  further  will  and  request  that  my 
executors  shall  sell  all  of  my  remaining  property  of 
every  description  to  the  highest  bidder,  on  twelve 
months'  time,  for  cash,  and,  when  collected,  shall  di- 
vide it  equally  between  the  heirs  of  my  six  sons 
and  two  daughters,  if  they  are  living,  for  their  use 
and  during  their  lives,  and,  if  not,  to  their  heirs, 
taking  into  consideration  what  is  charged  against  them 
at  my  death,  by  note  or  account,  in  the  land  that 
I  gave  them,  and  required  them  to  pay  the  interest 
on  $500,  was  only  for  my  support  if  I  should  need 
it,  that  is  released  in  full  unless  that  something 
should  hereafter  happen  that  I  should  need  it  for 
my  support,  and,  if  not,  there  is  no  further  claim 
against  them  for  interest."  This  will  was  written 
by  the  testator  himself  on  March  20,  1885,  and  he 
died  in  December,  1887,  about  twelve  years  after 
the   deed   was   made. 
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The  Court  of  Chancery  Appeals  find  that,  after 
the  first  year  or  two  from  the  execution  of  the 
deeds,  he  never  demanded  or  requested  the  children 
to  pay  him  any  interest  on  account  of  these  provis- 
ions in  the  deeds,  but  that,  according  to  the  testi- 
mony of  one,  or  perhaps  more,  of  the  children,  he 
refused  to  accept  it  when  oflFered  to  him  by  them. 
The  Court  of  Chancery  Appeals  conclude,  from  the 
terms  of  the  will,  that  the  testator  intended  to  re- 
lease all  claim  he  might  have  against  any  of  them 
for  such  interest  or  annuity,  and  that  his  neglect 
to  call  for  it,  or  even  to  accept  it  when  oflFered, 
was  a  release  of  such  claim  before  his  death,  and 
even  before  he  made  his  will.  They  find,  therefore, 
that  the  annuities  were  released  not  only  by  the  will, 
but  by  the  conduct  of  the  testator  previous  to  mak- 
ing his  will,  in  failing  to  demand  them  and  declin- 
ing to  receive  them,  and  hence  they  are  not  to  be 
considered  as  part  of  his  estate,  to  be  marshaled  in 
order   to   fix  the  share  of   the  dissenting  widow. 

We  are  of  opinion  the  Court  of  Chancery  Appeals 
has  reached  the  correct  result  as  to  this  feature. 
We  need  not  consider  the  abstract  question  whether 
a  testator  can  release  a  debt  owing  to  his  estate  by 
will,  so  as  to  prevent  its  being  considered  as  part 
of  his  estate,  and  so  treated  by  his  dissenting  widow 
in  fixing  her  rights  and  determining  her  share.  That 
presents  an  interesting  and  diflScult  question.  We  do 
not  think  that  is  the  question  here  involved,  because 
we  do  not  consider  these  annuities  or  claims  as  debts 
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owing  to  the  estate  at  the  time  the  testator  died, 
under  the  deeds  and  will  and  by  the  conduct  of  the 
father.  The  yearly  reservation  of  interest  upon  $500 
was  intended  solely  for  the  benefit  of  the  father,  if 
he  needed  it,  during  his  life,  and  was  clearly  de- 
pendent upon  his  calling  for  it;  and  until  and  unless 
he  did  call  for  it  in  his  lifetime,  it  did  not  be- 
come  a  debt  against  the  child.  Under  the  facts  as 
found  by  the  Court  of  Chancery  Appeals,  it  was  not 
a  matter  of  releasing  an  existing  debt,  but  a  failure 
of  the  testator  to  give  vitality  to  the  claim,  and 
make  it  a  debt  during  his  life,  which  he  reserved 
the   option    to   do. 

The  will  is  not  in  technical  language,  and  the 
matter  is  referred  to  as  a  release,  but  it  is,  under 
the  deeds  and  will  and  the  conduct  of  the  father, 
a  failure  to  become  a  debt.  It  is  true  one  clause 
of  the  will  says:  <<A11  that  I  have  charged  against 
him  by  note  or  otherwise  [referring  to  each  child], 
at  my  death  is  to  be  held  against  him  on  final  set- 
tlement after  my  death."  But  this  yearly  interest 
had  never  been  charged  against  the  children,  or  any 
of  them,  but  was  left  in  such  condition  that  he 
might  charge  it,  if  he  saw  proper,  at  any  time  dur- 
ing life,  or  he  might  refuse  to  charge  it,  and .  if  the 
latter,  then  it  never  became  a  debt.  The  other  clause 
of  the  will  clearly  indicated  that  he  did  not  intend 
to  make  these  interest  claims  debts  to  him  from  his 
children,  unless  he  should  need  them  for  his  support 
during   his   life,    and,   if   he  did   not  claim   them    him- 
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Belf,  nothing  further  should  be  claimed  on  account 
of  them  thereafter  or  by  anyone  else.  He  alone 
could  give  existence  and  vitality  to  the  matter  as  a 
debt. 

As  to  the  second  error  assigned,  it  is  not  insisted 
that  the  debts  which  it  is  sought  to  charge  up 
against  the  children  and  the  administrator  were  not 
of  age  sufficient  to  raise  the  bar  of  the  statute,  and 
it  is  not  alleged  there  had  been  any  new  promise, 
but  the  contention  is  rested  upon  the  ground  that 
the  administrator  did  not  demand  payment  of  the 
debts  and  bring  suit  upon  them  and  put  the  makers 
to  the  test  whether  they  would  or  not  plead  the 
statute.  How  this  is  we  are  not  informed  by  the 
finding  of  the  Court  of  Chancery  Appeals,  and  we 
cannot  look  behind  their  finding  for  facts  upon  which 
to  reverse  their  holding.  If  other  facts  were  desired 
they  should  have  been  called  for.  The  Chancellor 
found  that  the  debts  were  barred,  and  so  decreed. 
The  Court  of  Chancery  Appeals  affirmed  his  decree, 
and,  in  the  absence  of  facts  found  by  the  Court  of 
Chancery  Appeals  impeaching  either  decree,  we  cannot 
presume  they  were  not  supported  by  proper  and 
sufficient  evidence. 

Affirm  the  decree  of  the  Court  of  Chancery  Ap- 
peals. 
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{Knoxvifle.      October    16,    1897.) 

1.  Dedication.     What  constitutes. 

A  dedication  of  land  for  a  hlg'hway  is  complete  where  the  way  is 
thrown  open,  the  intention  to  dedicate  is  shown,  and  there  ii 
acceptance  by  public  user.     (Post,  p,  540.) 

2,  CouBT  or  Chancery  Appeals.    Finding  of^  conclusive,  wtien. 

A  finding  of  the  Court  of  Chancery  Appeals  of  an  intention  to 
dedicate  land  for  a  highway,  is  such  finding  of  a  fact  as  is  con- 
clusive upon  this  Court.     {Post,  pp.  540,  541.) 

Case  cited:  Bank  v.  Evans,  95  Tenn.,  706. 


FROM     SEVIER. 


Appeal  from  Chancery  Court  of  Sevier  County. 
H.  B.  Lindsay,  Ch. 

Geo.  L.  Zirkle,  H.  N.  Cates,  and  Washburn, 
Pickle   &  Turner  for   Ellis. 

J.  R.  Penland,  W.  W.  Mullendore  and  Webb 
&   McClung   for   Brabson. 

McAlister,  J.  This  is  a  contest  over  a  road 
running  over  the  lands  of  defendant  and  one  Mur- 
phy.     The   theory   of    complainants    is    that   the   road 
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is  a  public  road  by  dedication,  and,  if  not  a  public 
road,  that  complainants  have  acquired  a  private  right 
of  way  over  it  by  prescription  arising  from  long  user. 
The  defendant  closed  that  part  of  the  road  on  his 
land,  and  complainants  filed  this  bill  to  compel  de- 
fendant to  reopen  it,  and  also  to  enjoin  him  from 
further   obstructing    it. 

The  Court  of  Chancery  Appeals  find,  after  an 
elaborate  review  of  the  facts,  that  the  road  in  ques- 
tion was  dedicated,  over  forty-five  years  ago,  by 
John  Brabson,  Sr.,  the  owner  of  the  land  at  that 
time,  as  a  public  highway,  and  that  the  same  has 
never  been  abandoned,  and  that  complainants,  as 
members  of  the  public  and  as  having  special  inter- 
ests in  said  road,  are  entitled  to  have  it  kept  open 
and   free   from   obstruction. 

That  Court  also  found  that  complainants  are  en- 
titled to  an  easement  or  right  of  way  over  this 
land  by  prescription  arising  from  use  for  a  period 
of  more  than  twenty  years  by  themselves  and  their 
ancestors.  There  had  been,  says  the  Court  of  Chan- 
'  eery  Appeals,  an  uninterrupted  use  of  this  road  by 
the  owners  of  this  tract  of  land,  on  which  com- 
plainants live,  until  a  few  years  before  this  suit  was 
brought,  for  a  period  of  nearly  twenty-five  years. 
The  Court  of  Chancery  Appeals,  therefore,  reversed 
the  decree  of  the  Chancellor,  and  granted  complain- 
ants  full    relief. 

Defendant  appeals,  and  assigns  as  error,  first,  the 
action  of  the  Court  of   Chancery  Appeals   in  holding, 
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upon  the  facts  found  by  it,  that  the  road  in  ques- 
tion was  dedicated  by  John  Brabson  as  a  public 
highway;  second,  that  said  Court  holds  that  com- 
plainants are  entitled  to  an  easement  or  right  of 
way  over  said  road  by  reason  of  prescription  aris- 
ing from  user  for  more  than  twenty  years,  it  not 
appearing,  from  the  proof,  that  said  user  was  ad- 
verse and   under   a  claim   of   right. 

In  respect  of  the  question  of  dedication,  the  Court 
of  Chancery  Appeals  correctly  held,  viz.:  '*That  no 
formality  is  required,  and  that  it  is  not  affected  by 
the  statute  of  frauds;  that  it  may  be  made  either 
with  or  without  a  writing,  and  by  any  act  of  the 
owner,  such  as  the  throwing  open  of  his  land  to 
the  public  travel,  or  platting  it  or  selling  lots 
bounded  by  streets  or  roads  designated  as  such,  or 
an  acquiescence  in  the  use  of  his  lands  for  a  high- 
way, and  that  the  dedication  is  proved  in  most  cases 
by'  matter  in  pais,  and  not  by  deed.  The  vital 
principle  is  the  intention  to  dedicate,  and  this,  it  is 
said,  must  be  unequivocally  manifested.  When  the 
way  is  thrown  open  and  the  animus  dedicandi  is 
shown,  and  there  is  acceptance  by  the  public  user, 
the  dedication  is  complete.  It  is  said  dedication  is 
a  conclusion  of  fact  to  be  drawn  by  the  jury  from 
the  circumstances  of  each  particular  case,  the  sole 
question,  as  against  the  owner  of  the  soil,  being 
whether  there  is  sufficient  evidence  of  an  intention 
on  his  part  to  dedicate  the  land  to  the  public  as  a 
public   highway." 
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Guided  by  these  principles,  which  are  clearly  cor- 
rect, the  Court  of  Chancery  Appeals  found,  from 
the  facts  and  circumstances  put  in  evidence,  there 
bad  been  a  dedication  of  this  road  to  the  public, 
and  such  dedication  was  intended  by  John  Brabson, 
Sr.,    the   ancestor   of   defendants. 

In  Bank  v.  Evans^  11  Pick.,  706,  this  Court 
held  that  the  jurisdiction  of  the  Court  of  Chancery 
Appeals  is  not  limited  to  a  determination  of  the 
probative  effect  of  direct  testimony,  but  it  is  within 
their  province,  like  that  of  a  jury,  to  make  all  le- 
gitimate and  reasonable  inferences  in  respect  of  in- 
tent from  facts  and  circumstances  put  in  evidence. 
In  that  case  we  cited  Elliot  on  General  Practice,  in 
which  it  was  said  '^that  the  question  of  domicile, 
of  the  revocation  of  a  will,  and  of  dedication,  is 
usually  a  question  of  fact,  or  mixed  questions  of 
law  and  fact,  to  be  determined  by  the  jury,  and  so 
were  questions  of  intent  to  abandon  a  homestead,  to 
evict  a  tenant,  and  the  like.''  So  that,  under  the  , 
authorities,  the  finding  of  the  Court  of  Chancery 
Appeals  of  an  intention  to  dedicate  on  the  part  of 
Brabson,  is  conclusive  of  that  question.  As  this 
question  is  decisive  of  the  case,  we  do  not  notice 
the   second   assignment   of   error. 

Affirm    the   decree. 
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Anderson   County   v.   Hays. 

{Knoxville.     October    16,    1897.) 

1.  Trustee's  Bonds.    Proper  accounting  in  suits  upon  several  suo- 

cesHve  bonds. 

The  account  should  be  ordered  and  stated,  in  a  suit  upon  a 
County  Trustee's  bonds  for  several  successive  terms,  so  as  to 
show  the  liability  for  each  term  separately,  in  order  that 
the  liabilities  of  the  different  sets  of  sureties  to  the  com- 
plainant and  inter  sese  may  appear  and  be  adjudged.  {Postt 
pp.  547,  548.) 

2.  Same.    Burden  on  sv/reties  to  prove  misapplication  of  funds  to 

other  defaults. 

Where,  in  a  suit  by  a  county  upon  several  bonds  of  a  County 
Tru  ^tee  given  for  successive  terms,  the  sureties  upon  one  of 
the  bonds  claim  that  taxes  collected  for  the  term  covered  by 
that  bond  have  been  misappropriated  and  credited  on  their 
principal's  default  for  another  term,  they  must  prove,  not 
generally,  but  by  showing  specific  items,  with  dates  and 
amounts,  that  such  misapplication  has  actually  occurred, 
otherwise  the  presumption  will  prevail  that  all  credits  were 
properly  entered.     (Posty  pp.  548-552,  553-555.) 

Cases  cited:  Gray  v.  State,  95  Tenn.,  317;  State  v.  Polk,  14  Lea, 
7;  Yoakley  v.  King,  10  Lea,  67;  State  v.  Cole,  13  Lea.  367; 
State  V.  Orr,  12  Lea,  725;  Cox  v.  Hill,  5  Lea,  147;  72  Am.  Doc, 
206;  1  How.,  250;  7  Cranch,  572;  7  How.,  688;  1  McLean,  493. 

3.  Same.     Liability  under ^  defln^ed. 

Under  the  bond  of  a  County  Trustee,  executed  since  the  duties 
of  tax  collector  were  devolved  upon  that  ofQce  by  Acts  1875, 
Ch.  91,  conditioned  that  he  will  faithfully  perform  the 
duties  of  the  office,  and  will  faithfully  collect  and  pay  over 
all  taxes,  etc.,  the  sureties  are  liable  not  only  for  the  failure 
of  their  principal  to  faithfully  collect  and  account  for  taxes, 
but  likewise  for  his  failure  to  faithfully  receive  or  collect 
and  account  for  revenues  due  from  the  State  Comptroller, 
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from  the  Clerks  of  Courts,  from  his  predecessor  in  office,  or 
from  others.  A  single  bond  thus  conditioned  covers  the  en- 
tire liability  of  the  Trustee,  and  obviates  the  necessity  of 
taking  the  special  bonds  required  prior  to  1875.  (Poatj  pp. 
555-564.) 

Acts  construed:  Acts  1875,  Ch.  91. 

Code  construed:  §J860,   1083,   1094,   1398,  6964  (S.);  {{712,  949, 
961,  1170,  5830  (M.  &  V.);  ?§  426,  599,  761,  773.  5005  (T.  &  S.). 

Cases  cited:  State  v.  Orr,  12  Lea,  726;  State  v.  Polk,  14  Lea,  7. 

4.  Same.     SuU  upon,  broad  enough  to  atUhorize  recovery  for  all  de- 
faults. 

A  bill  in  a  suit  upon  the  bond  of  a  County  Trustee,  which  states 
that  *  *  the  taxes  sued  for  embrace  all  county,  special,  school, 
bond,  courthouse,  and  all  other  taxes  and  revenue  due  to  the 
county  for"  specified  years  from  the  Trustee,  ** whether  spe- 
cially mentioned  or  not,"  is  sufficiently  broad  to  authorize  a  re- 
covery for  all  taxes  and  all  other  revenues  that  were  received 
by  the  Trustee,  or  should  have  been  received  by  him,  from  any 
source  whatever.     {Post,  pp.  564.  565.) 

5.  Same.     Illegality  of  tax  not  a  defense  to  UahUity  on. 

That  a  tax  collected  by  a  County  Trustee  was  illegal,  affords  no 
defense  to  a  suit  upon  his  bond  for  failure  to  pay  over  the 
amount  collected.     (Post,  p.  565.) 

Code  construed:  §  1095  (S.);  {  962  (M.  &  V.);  }  774  (T.  &  S.) 

Case  cited  and  approved:  McLean  v.  State,  8  Heis.,  253;  Chandler 
V.  State,  1  Lea,  296 

6.  Same.    Negligence  of  county  twt  a  defense. 

That  the  county  negligently  permitted  a  defaulting  Trustee  to 
qualify  for  a  second  term,  affords  the  securities  on  his  bond 
for  the  second  term  no  defense  against  liability  for  his  default 
during  that  term.     {PosU  P*  566.) 

Cases  cited  and  approved:  Jones  v.  Scanland,  6  Hum.,  196;,  Gov- 
ernor V.  Montgomery,  2  Swan,  613;  McLean  v.  State,  8  Heis.,  275. 

7.  Same.     Not  released  by  default  on  subsequent  bond. 

The  sureties  on  a  Trustee's  bond  are  not  ipso  facto  released  from 
their  obligation,  as  a  result  of  their  principaPs  default  for  a 
subsequent  year  covered  by  another  bond.     (Post,  p.  566.) 

8.  Same.     Parties  to  recover  school  taac 

The  children  of  a  county  who  are  entitled  to  the  school  fund  are 
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not  necessary  parties  to  an  action  on  the  official  bond  of  the 
County  Trustee  for  failure  to  account  for  a  school  tax  collected 
by  him.     (Post^  p.  567.) 

Code  construed:  i  963  (S.):  {  798  (M.  &  V.);  {  670  (T.  &  S.). 

Case  cited  and  approved:  Jernegan  v.  Gray,  14  Lea,  550. 

9.  CouBT  OF  Chancbby  APPEALS.    Reports  of. 

The  Court  of  Chancery  Appeals  is  not  required  to  set  out  all  the 
evidence  upon  which  its  conclusions  are  based,  or  to  find  all 
the  separate  and  disconnected  facts  considered  in  arriving  at 
a  result,  unless  a  statement  of  such  facts  is  neoebsary  to  prop- 
erly raise  and  present  questions  of  law  involved.  {PosU  PP- 
652,555.) 

10.  Same.    Findings  of^  conclusive  on  appeal. 

The  action  of  the  Court  of  Chancery  Appeals  in  relation  to  a 
finding  of  facts  is  conclusive,  and  cannot  be  reviewed,  on  ap- 
peal to  this  Court,  but  the  only  remedy  is  by  rehearing  before 
the  former  Court.     (Post,  pp.  565,  566.) 

11.  HuPBEME  Court.    ConstnicUon  of  pleadings. 

This  Court  gives  to  the  pleadings  that  reasonable  scope  and 
effect  which  it  can  clearly  see  was  given  to  them  by  the  Court 
and  the  parties  in  the  lower  Court.     (Post,  pp.  564^  565.) 

Case  cited  and  approved:  Brandon  v.  Mason,  1  Lea,  615. 

12.  Same.     WUl  7wt  remandj  when. 

This  Court  will  not  remand  a  cause,  at  the  instance  of  the  appel- 
lant, for  the  taking  of  further  proof,  where  it  appears  that  he 
had  full  opportunity  to  present  the  facts  on  the  former  hear- 
ing, but  failed  from  negligence  to  do  so.     (Post,  pp.  567 ,  568.) 

Code  construed:  {4905  (S.);  {  3889  (M.  &  V.);  i  3170  (T.  &  S.). 


FBOM    ANDERSON. 


Appeal    from    the    Chancery    Court    of    Anderson 
County.      Joseph  W.    Sneed,    Sp.    Ch. 
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G.  Mc.  Henderson,  X.  Z.  Hicks  for  Anderson 
County. 

J.  A.  Fowler,  C.  J.  Sawyer,  and  Lucky,  Sand- 
ford   &  Tyson  for   Hays. 

Wilkes,  J.  This  is  an  action  against  defendant. 
Hays,  and  the  sureties  upon  his  several  bonds  as 
Trustee  of  Anderson  County.  These  bonds  were  in- 
tended to  cover  the  County  revenues  and  taxes  for 
the  terms  1890,  1891,  1892,  and  1893,  school  rev- 
enue for  the  same  terms,  a  special  County  tax  for 
the  years  1890-1891,  and  moneys  received  for  the 
sale   of   railroad   stock,  during   the   year   1893. 

The  bill  charges  a  deficit  of  over  $20,000  upon 
the  several  bonds,  but  that  the  exact  amount  cannot 
be  stated,  and  prays  for  proper  references  and  ac- 
counts, and  that  the  liabilities  ,of  each  set  of  sure- 
ties be  ascertained,  and  for  all  proper  decrees.  The 
several  bonds  were  exhibited  with  the  bill.  The 
sureties  answered  and  denied  that  there  was  any  de- 
fault, and  Hays,  the  principal,  denied  all  the  allega- 
tions  of   the   bill. 

An  order  of  reference  was  made  to  the  Master 
to  report  (1)  the  amount  of  County  taxes  due  to 
Anderson  County  from  the  Trustee  for  the  years 
1890-1891,  including  interest,  penalties,  and  costs; 
(2)  the  same  for  the  years  1892-1893;  (3)  the  amount 
of  school  funds  due  from  the  Trustee  for  1890-1891, 
including  interest,  penalties,  and  costs;  (4)  the  same 
for   the   years   1892-1893;    (5)   the    amount   due   from 
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the  Trustee  on  account  of  railroad  stock  sold;  (6) 
whether  the  Trustee  should  be  charged  or  credited 
with  any  other  items  than  those  shown  on  the  book 
of  accounts;  and  it  was  agreed  that  all  the  records 
of  Anderson  County,  that  either  party  might  desire, 
might   be   read   as   evidence,    subject   to   exceptions. 

The  Master  reported  as  directed,  taking  the  settle- 
ments with  the  Chairman  of  the  County  Court  as  the 
basis  of  his  statements.  Complainant  filed  no  exceptions, 
but  defendants  filed  quite  a  number,  all  of  which  were 
overruled,  and  the  Master's  report  was  confirmed  and 
judgments  were  rendered,  and  defendant  sureties  ap- 
pealed and  assigned  errors.  Hays,  the  principal,  did 
not  appeal.  The  result  of  this  account  was  to  find 
the   Trustee   due   the   county  as  follows:  For  the  year 

1890,  including   interest   and   penalties,   $8,231.53;  for 

1891,  $1,588.70;.  for  the  term  1890-91,  $9,820.28; 
for  the  year  1892,  $6,061.20;  for  1893,  $432.34; 
total  for  term  1892-93,  $6,483.54.  Due  for  school 
fund  for  1890,  $1,901.68;  1891,  $4,299.20;  total  for 
term  1890-91,  $6,130.88.  Overpaid  in  1892,  $987.56; 
in  1893,  $822.67;  total  overpaid,  term  1892-93, 
$1,810.23,  which,  deducted  from  the  deficit  for 
1890-91,  left  a  balance  of  $4,320.65.  The  Master 
reported  that  upon  account  of  railroad  stock  nothing 
was  due,  and  that  all  charges,  credits,  and  calcula- 
tions  had    been   corrected    in    making    this    statement. 

On  appeal,  the  Court  of  Chancery  Appeals  treated 
the  case  as  one  falling  under  the  rule  as  to  the 
concurrent  finding  of   the  Master  and  Chancellor,  and, 
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with  the  exception  of  Bome  small  items  of  axlditional 
credit  allowed  the  sureties,  affirmed  the  decree  of 
the  Chancellor,  and  the  sureties  have  appealed  to 
this   Court  and   assigned   errors. 

The  real  contention  first  made  is  that  the  Trus- 
tee was  delinquent  for  a  previous  term  terminating 
on  September  1,  1890,  and  that  amounts  collected 
on  the  taxes  of  1890  were  improperly  applied  as 
credits   upon   this   default   of   the   previous   term. 

As  bearing  upon  this  contention,  it  is  said  that 
the  order  of  reference  in  the  Court  below  was  not 
broad  enough  to  show  the  liabilities  of  the  several 
sets  of  sureties  inter  sese,  and  that  it  should  have 
specially  directed  that  the  liability  of  each  set  should 
be  ascertained  and  reported,  and  that  all  questions 
as  to  how  the  liability  should  be  distributed  among 
the  sureties  was,  by  the  order  of  reference,  expressly 
reserved.  The  order  of  reference  directed  the  ac- 
count to  be  taken  with  the  Trustee,  and  the  Master 
was  directed  to  report  the  amounts  due  from  him  by 
terms;  and,  if  practicable,  separately  by  each  year. 
This  was  designed  to  show  the  liability  by  the 
terms,  and  the  liability  of  the  several  sets  of  bonds- 
men was  thus  put  in  issue  under  the  terms  of  the 
reference.  Defendants  made  no  exception  to  the 
terms  of  the  reference,  and  the  exceptions  filed  by 
them  to  the  Master's  report  show  that  they  were 
fully  cognizant  that  the  purpose  and  scheme  of  the 
account  was  to  show  separately  the  liability  for  each 
term    commensurate   with    the   bonds    for    such    term. 
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It  is  said  the  liability  of  the  principal  may  be  dif- 
ferent from  that  of  the  sureties,  and  hence  the  ac- 
count should  have  been  to  ascertain  the  sureties' 
liability,  and  not  that  of  the  principal.  It  is  con- 
ceded that  the  liability  of  the  surety  may  be  differ- 
ent from  that  of  the  principal,  still  the  fact  remains, 
that  the  account  must  be  stated  with  the  principal, 
and  not  with  the  surety.  It  is  the  principal's  de- 
fault for  which  the  surety  is  liable;  and  the  surety 
is  not  liable  direct  to  the  State  or  county,  but  only 
through  his  principal.  Still,  in  stating  the  account 
with  the  principal,  it  was  proper  and  necessary  to 
so  shape  it  as  to  show  the  liability  for  each  term 
separately,  in  order  that  the  liabilities  of  the  sure- 
ties, under  their  bonds  and  mter  sese,  might  appear, 
and   this   was   done  in   this  case. 

It  is  claimed  that  a  large  amount  of  the  taxes 
of  1890  were  misappropriated  to  obtaining  credits 
upon  the  account  of  the  previous  term. 

The  Court  of  Chancery  Appeals  find  that  the  set- 
tlements made  by  the  Chairman  of  the  County  Court, 
which  were  made  the  basis  of  the  Master's  reports, 
purport  to  be  for  the  fiscal  year  ending  on  the  first 
of  September  each  year,  and  the  presumption,  in  the 
absence  of  proof  to  the  contrary,  is  that  they  were 
properly  made  and  they  are  pri7na  fdcie  correct 
That  Court  says:  *<The  books  purport,  on  their  face, 
to  be  settlements  for  the  several  fiscal  years,  and 
although  their  settlements  are  continued  from  time 
tp   time,    and    finally   stated   and   closed    some   months 
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thereafter,  there  being  nothing  to  show  when  the 
payments  were  made,  the  presumption  is  they  were 
reported  to  the  Chairman  and  claimed  as  credits  for 
the  fiscal  years  for  which  they  were  allowed,  and, 
in  the  absence  of  proof  to  the  contrary,  the  pre- 
sumption would  be  that  they  were  properly  so  al- 
lowed. A  settlement  might  well  be  made  on  Jan- 
uary 3,  1890,  of  transactions  all  of  which  occurred 
prior  to  September  1,  1889.  Hays,  the  Trustee, 
states   that   the   Chairman,   in    stating   his    account   for 

1889,  did  allow  him  credits  which  ought  to  have 
been  allowed  on  the  account  for  1890.  But,  as  said, 
what  amounts  he  thus  paid  out  of  the  1890  taxes 
are  not  shown,  nor  attempted  to  be  shown;  not  a 
single  date  appears  showing  when  the  payments  were 
made  for  which  credits  were  entered  upon  the  settle- 
ment  book   after   August   20,    1890." 

And,  again,  they  say  in  their  original  findings, 
that  while  some  of  the  warrants  credited  on  1889 
account   appear   to   have   been   issued   after  October  1, 

1890,  and  hence  it  may  be  inferred  they  were  paid 
after  that  time,  still  the  date  of  payment  is  not 
shown,  and,  what  is  still  more  important,  it  is  not 
shown   out  of  what    funds    they    were    paid,    whether 

.  those  of  1889  or  those  of  1890,  and  how  this  was 
ought  to  have  been  shown  by  the  Trustee  and  sure- 
ties  under   the   order   of   reference   to   the   Master. 

In  the  case  of  State  v.  S^nith,  72  Am.  Dec,  206, 
it  was  held  that  '^if,  after  an  oflScer  is  properly 
chargeable   with   money   for   a   term,  he  makes  a  pay- 
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ment,  it  may  be  presumed  that  it  was  on  account 
of  the  indebtedness  for  that  terra,  yet  it  may  be 
shown  to  be  otherwise,  and  the  circumstances  under 
which  it  was  made,  may  indicate  the  source  whence 
the  money  was  obtained.  Still  if  the  officer  makes  a 
misappropriation,  and  the  money  is  received  in  good 
faith,  such  misappropriation  cannot  be  avoided,  and 
it  will  be  binding  on  the  sureties  for  the  term  dur- 
ing which  it  was  collected  The  law  will  not  pre- 
sume that  all  the  revenue  received  after  the  date  of 
the  last  bond,  was  received  under  that  bond,  and  appro- 
priate it  accordingly."  While  we  do  not  feel  disposed 
to  go  to  the  full  extent  laid  down  in  this  holding, 
that  funds  may  be  misappropriated  and  the  surety 
have  no  remedy,  yet  we  do  hold  that  the  surety 
must  show  the  misappropriation  by  dates,  items,  and 
amounts,  and  that  specific  items  were  improperly 
credited,  before  he  can  raise  an  equity  to  be  re- 
lieved  or   credited   by   such   items. 

Again,  it  is  insisted  that  this  case  is  governed 
by  the  rules  laid  down  in  Gray  v.  State,  95  Tenn., 
317,  which  is  in  accord  with  United  States  v.  Irving, 
1  How.  (U.  S.),  250;  United  States  v.  January,  7 
Cranch,  572;  Joyner  v.  United  States,  7  How.  688; 
Myers   v.    State,    1    McLean,    493. 

In  the  Gray  case  it  was  said  by  this  Court:  *'  We 
can  see  no  ground  upon  which'  the  sureties  can  be 
held  liable  for  taxes  which  the  Trustee  has  collected 
during  a  previous  term,  and  for  which  he  appears 
to   have   been   delinquent   when    he    entered   upon   this 
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last  term,  in  September,  1892,  and  gave  the  bonds 
now  in  question.  They  (the  sureties)  are  only  liable 
for  such  funds  as  the  trustee  received,  or  should  have 
received,  after  the  giving  of  such  bonds  and  the 
Trustee^  s  induction  into  office  thereunder,  less  such 
amounts  as  may  have  been  paid  out  of  the  taxes 
so  collected,  and  the  accounts  should  have  been  thus 
stated."  It  is  perhaps  proper  to  say  that  this  case 
does  not  hold,  as  has  been  assumed,  that  the  sure- 
ties upon  the  second  bond,  where  the  Trustee  suc- 
ceeds himself,  would  not  be  liable  for  balances  in 
the  Trustee's  hands  when  his  first  term  expired,  and 
for  which  he  had  made  no  default.  That  question 
was  not  involved,  the  case  being  one  of  deficit,  and 
not  of  balances  brought  over  from  one  term  to  an- 
other when  there  has  been  no  default.  The  distinc- 
tion between  the  two  classes  of  cases  is  recognized 
in  the  case  of  State  v.  Polk,  14  Lea,  7.  '*When 
there  has  been  no  default,  but  a  balance  of  actual 
funds  brought  over  from  one  term  to  another,  the 
sureties  upon  the  bond  for  the  latter  term  are  liable 
(Yoaklei/  V.  King,  10  Lea,  67;  State  v.  Cohy  13  Lea, 
367);  but  when  there  has  been  a  default  in  the  pre- 
vious term,  the  sureties  upon  the  bond  for  that  term 
are  liable.  State  v.  Orr,  12  Lea,  725;  Cox  v.  Jlill, 
5   Lea,    147. 

The  difference  between  this  case  and  the  Gray 
case  is  that  in  the  latter  there  was  no  attempt  made 
to  keep  the  terms  separate,  and  show  the  items 
properly   belonging    to  each   term,    while   in   this   case 
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this  is  what  was  attempted,  and,  under  the  order  of 
reference,  full  opportunity  was  afforded  the  Trustee 
and  his  sureties  to  furnish  the  desired  data;  but  they 
failed  to  point  out  the  items  and  give  the  facts, 
leaving  the  Court  to  grope  its  way  by  surmises  and 
inferences,  which  might  or  might  not  prove  correct. 
In  the  Gray  case  the  trial  Judge  made  no  order  of 
reference,  but  undertook  to  state  the  accounts  from 
the  books  of  the  Chairman  of  the  County  Court, 
which  it  was  held  he  might  do  if  he  saw  proper; 
but  no  opportunity  was  given  the  Trustee  or  sureties 
to  furnish  necessary  data,  and  the  account  was  stated 
as  a  continuous  one,  without  regard  to  the  different 
terms   and   sets   of   sureties.  > 

Defendants  filed,  in  the  Court  of  Chancery  Ap- 
peals, a  petition  to  rehear  and  to  find  additional 
facts  along  the  line  indicated.  It  is  stated  in  the 
opinion  of  the  Court  of  Chancery  Appeals  that  these 
additional  findings  desired  refer  simply  to  evidential 
facts,  which  could  not  alter  the  result  reached.  In 
addition,  it  states  that  it  was  furnished  with  no  data, 
no  references  to  the  record,  and  no  aids  whatever, 
and  the  labor  required  would  be  a  useless  waste  of 
time,  and  burdensome  on  the  Court,  and  the  facts 
such  as  might  have  been  brought  out  under  the  ref- 
erence to  the  Master  if  deemed  material  by  defendants. 

The  Court  of  Chancery  Appeals  cannot  be  required 
to  set  out  all  the  evidence  upon  which  they  base 
their  conclusions,  nor  to  find  all  the  separate  and 
disjointed   facts   which   they   may   consider   in   arriving 
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at  a  result.  Such  a  practice  would  be  an  intolerable 
burden  upon  that  Court  and  a  source  of  confusion 
and  uncertainty  in  its  findings.  It  is  proper  for  it 
to  state  its  conclusions  of  facts  without  setting  out 
the  successive  steps  by  which  it  reaches  such  con- 
clusions, except  when  a  statement  of  detached  facts 
is  necessary  to  properly  raise  and  present  questions 
of   law   that  may    be  involved. 

Upon  a  petition  to  rehear  it  was  again  insisted 
that  it  could  be  made  to  appear  that  many  of  the 
warrants  credited  on  the  account  for  1889  were  not 
actually  issued  until  after  September  1,  1890,  and 
it  was  therefore  improper  to  have  credited  them  on 
the  account  for  1889. 

The  important  question  in  the  case  is,  when  were 
the  warrants  paid,  and  out  of  what  fund?  It  is  evi- 
dent that  warants  issued  after  October,  1890,  may 
have  been  paid  out  of  taxes  of  1889  which  were 
delayed  in  their  collection  and  disbursement.  But  no 
evidence  was  furnished  the  Court  of  Chancery  Ap- 
peals as  to  when  these  warrants,  credited  on  1889 
account,  were  actually  paid,  nor  out  of  what  funds. 
This  was  a  question  strongly  brought  out  before  the 
Chancellor,  and  raised  by  exceptions  to  the  report 
of  the  Master,  and  it  devolved  upon  the  Trustee  and 
sureties  to  show  the  facts  and  furnish  the  necessary 
data,  as  it  was  a  matter  specially  in  the  knowledge 
of  the  Trustee.  Having  failed  to  do  so,  they  cannot 
now  complain.  It  is  a  mistake  to  assume  that  the 
State  or    County   must    make    out    both    sides   of   the 
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Trustee^  s  accounts  by  furnishing  full  memoranda  of 
dates,  amounts,  and  other  matters  going  to  discbarge 
the  Trustee,  as  well  as  to  charge  him.  It  is  quite 
enough  for  the  County  to  show  the  aggregate  amount 
chargeable  to  the  Trustee  upon  the  various  accounts, 
and  it  is  then  incumbent  on  the  Trustee  to  show  all 
items  of  discharge  which  he  may  deem  himself  en- 
titled to,  and  with  such  particularity  of  detail  as  to 
satisfy  the  Court  that  he  is  entitled  to  the  credits 
claimed. 

And  the  same  rule  holds  good  as  to  the  sureties. 
They  must  protect  themselves  through  their  principal 
in  the  first  instance,  and  cannot  call  upon  the  State 
or  County  to  amend  and  supply  the  accounts  of  the 
Trustee,  so  as  to  show  that  they  are  entitled  to 
credits  or  discharges  which  he  has  not  shown.  They 
cannot  shield  themselves  behind  the  plea  that  the 
State  or  County  has  been  lax  in  bringing  the  prin- 
cipal to  a  strict  settlement,  and  they  cannot  rely 
upon  the  fact  that  it  is  impracticable  or  impossible 
to  unwind  the  tangled  skein  of  the  principaPs  ac- 
counts, or  that,  having  an  opportunity,  they  have 
failed   to   do   so. 

It  is  the  office  of  the  surety  to  protect  the  State 
and  County,  not  only  from  the  dishonesty,  but  also 
the  incompetency  and  loose  methods  of  the  principal, 
and  it  is  not  incumbent  on  the  State  and  County  to 
cure  the  defects  in  the  manner  of  the  execution  of 
the  trust,  but  only  to  see  that  the  State  and  County 
suffer   no   loss   therefrom.      The    right    and   equity  of 
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the  Trustee  and  the  sureties  must  be  set  up  by 
themselves,  and  supported  by  testimony  that  is  defi- 
nite  and   convincing,    and   not   by   mere   inferences. 

It  is  next  insisted  that  the  sureties  cannot  be  held 
liable  on  the  bonds  sued  on  in  this  case,  for  any 
amounts  except  the  taxes  collected,  or  which  should 
have  been  collected,  direct  from  the  taxpayers.  This 
contention  is  based  upon  the  following  facts:  The 
office  of  CJounty  Trustee  is  a  constitutional  one.  By 
Ch.  96,  Acts  1875,  the  duties  of  the  tax  collec- 
tor were  devolved  upon  the  Trustee,  and  it  was  pro- 
vided in  the  twenty-third  section  of  the  Act  that  it 
should  not  be  construed  as  in  any  way  to  interfere 
with  any  other  duties  and  liabilities  of  the  Trustee 
as  now  declared  by  law,  it  being  the  intent  and 
purpose  of  the  Act  to  increase  the  duties  and  liabili- 
ties as  herein  declared.  The  Act  further  provides 
that  the  Trustee  shall,  at  the  time  he  qualifies,  exe- 
cute the  bonds  as  provided  in  §  599  of  the  Code 
of  1858,  and  the  bonds  prescribed  in  the  school  Acts 
for  the  collection  of  school  taxes,  and  also  such 
bonds  as  may  be  required  of  revenue  collectors 
by  the  law  or  any  ordinance  of  any  city  or 
town.  See  Shannon's  compilation,  §  860,  Subsecs.  1, 
2,  3.  The  §599  referred  to  is  that  which  pro- 
vided for  the  bond  originally  required  of  the  tax 
collector  when  his  office  was  separate  from  that  of 
Trustee.  Previous  to  the  passage  of  that  Act,  the 
Trustee  had  been  required  to  give  a  bond  conditioned 
<'for    the    safe-keeping    and    faithful    payment  of    all 
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moneys  which  might  be  deposited  in  his  hands,  agree- 
able to  law  and  the  orders  of  the  Court."  Code 
of  1858,  §  4:26.  A  bond  with  conditions  similar 
to  this  had  been  required  of  all  County  Trustees 
from  the  foundation  of  the  State,  under  the  Consti- 
tutions of  1870,  1834,  1796,  and  even  under  the 
territorial   government    prior   to   1796. 

The  argument  is  pressed  that  when  this  Act  of 
1875  was  passed,  it  was  not  intended  to  dispense 
with  any  Of  the  bonds  then  required  of  Trustees  by 
existing  laws,  but  to  require  him  to  execute  all  of 
them,  and,  in  addition,  the  bond  which  theretofore 
had  been  required  x>f  the  tax  collector,  the  latter  to 
cover,  as  it  did  in  the  case  of  the  tax  collector, 
taxes  received  by  the  taxpayer,  and  the  other  bonds 
to  cover  such  revenues  as  previous  to  that  time  had 
been  covered  by  the  regular  bond  of  the  Trustee, 
and  such  other  revenues  as  were  covered  by  special 
bonds — as,  for  example,  moneys  paid  over  by  Jus- 
tices under  the  small  offense  law.  On  the  other  hand, 
the  county  insists  that  after  that  Act  was  passed, 
it  was  intended  that  the  bond  required  by  it  should 
cover  all  taxes  and  revenues,  and  all  the  duties  and 
liabilities   of   the   County  Trustee. 

The  bonds  required  of  the  Trustee  prior  to  and 
at  the  time  the  Act  of  1875  was  passed,  were 
several.  What  is  styled  his  regular  bond  was  pre- 
scribed by  §426  of  the  Code  of  1858,  before  re- 
ferred to.  Under  the  Act  of  1873,  §44  (Shannon, 
§  1398),  he  was  required  to  give  bond  for  the  school 
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fund,  conditioned  for  the  faithful  performance  of 
his  duties,  in  double  the  amount  of  the  money  that 
may  come  into  his  hands.  By  §  5005,  Code  of  1858, 
carried  into  Shannon's  compilation  as  §  6964,  he  was 
required  to  give  a  bond  to  cover  funds  received 
from  Justices  of  the  Peace  under  the  small  offense 
law.  It  is  insisted  that  all  these  bonds  were  in- 
tended still  to  be  required  of  the  Trustee  as  before 
the  Act  was  passed. 

'  The  Code  provides  that  ' '  the  bonds  of  all  public 
officers  required  by  law  to  give  bond,  shall,  unless 
it  is  otherwise  provided,  be  made  payable  to  the 
State,  with  such  sureties  as  the  officer  or  Court  re- 
quired to  approve  the  same  is  satisfied  are  sufficient, 
and  conditioned  in  all  cases  in  which  a  different  con- 
dition is  not  prescribed,  faithfully  to  discharge  the 
duties  of  such  office  during  the  time  he  continues 
therein,  or  in  the  discharge  of  any  part  thereof." 
Code  of  1858,  §761;  Shannon,  §1082.  And,  again: 
<<  Whenever  any  officer  required  by  law  to  give  an 
official  bond  acts  under  a  bond  which  is  not  in  the 
penalty  or  conditioned  as  prescribed  by  law,  or  is 
otherwise  defective,  such  bond  is  not  void,  but  stands 
in  the  place  of  the  official  bond,  subject,  on  its  con- 
ditions being  broken,  to  all  the  remedies  which  the 
person  aggrieved  might  have  maintained  on  the  offi- 
cial bond  of  such  officer,  executed,  approved,  and 
filed  according  to  law."  Code  of  1858,  §773;  Shan- 
non,   §  1094. 

It   is   called   to   our    attention    that    after    the   pas- 
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sage  of  the  Act  of  1875,  §426  of  the  Code  of  1868 
was  dropped  from  the  statute  compilations  of  the 
State.  It  does  not  appear  in  the  compilation  of  1884 
by  Milliken  &  Vertrees,  nor  in  the  compilation  of 
1896  by  Shannon,  and  we  are  told  in  argument 
that  the  general  custom  and  practice  has  been,  since 
that  time,  not  to  j-equire  the  bond  prescribed  by 
§426  of  the  Code  of  1858  of  Trustees,  nor  the 
bond  to  cover  revenue  under  the  small  offense  law, 
but  to  substitute  for  them  all,  the  bond  prescribed 
by  §  699  of  the  Code  of  1858,  being  the  usual  col- 
lection bond,  and  which  was  expressly  required  by  the 
Act  of  1875  to  be  executed,  and  the  only  one  that 
was  by  that   Act   required,   at   least  in  express  terms. 

The  bond  for  county  taxes  given  in  this  case  is 
conditioned  as  follows:  "Should  the  above  bounden 
W.  W.  Hays  truly  and  faithfully  perform  the  duties 
of  the  office  of  County  Trustee  for  the  term  of  his 
office,  and  faithfully  collect  and  pay  over  within  the 
time  and  in  the  manner  prescribed  by  law,  to  the 
proper  officers  designated  by  the  laws  of  Tennessee 
to  receive  the  same,  all  county  taxes  by  him  col- 
lected, or  that  ought  to  be  collected,  during  his  said 
term    of   office,    then   this  obligation  to  be  void,"   etc. 

It  will  be  seen  that  this  bond  has  the  terms  and 
conditions  prescribed  by  §  559  of  the  Code  of  1868, 
and  also  §§  1082  and  1398  of  Shannon's  compilation, 
but  does  not  contain  the  exact  provisions  required 
by  §§426  and  5005  of  the  Code  of  1858,  the  lat- 
ter  being    §  6964   of   Shannon. 
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It  is  not  denied  but  that  one  of  the  duties  of 
the  Trustee  is  to  receive  from  County  Court  Clerks 
revenue,  which,  in  the  shape  of  taxes,  the  Clerks 
in  the  first  instance  have  collected  from  the  tax- 
payers, and  also  to  receive  from  the  Comptroller  of 
the  State  certain  school  funds,  and  also  to  receive 
from  Justices  of  the  Peace  the  proceeds  of  fines 
and  forfeitures  which  they  have  collected  under 
the  small  offense  law,  and  it  will  not  perhaps  be 
seriously  questioned  but  that  it  is  his  duty  to  coerce 
these  oflScers  to  pay  over  such  revenues  if  neces- 
sary. 

But  the  argument  is  that  the  collection  of  taxes 
is  one  thing  and  the  receipt  of  revenues  from  other 
officers  is  a  separate  and  distinct  thing;  that  the 
former  is  covered  by  the  provisions  of  the  bonds  in 
this  case,  and  the  latter  is  not,  but  is  intended  to 
be  covered  by  the  other  bonds  mentioned,  which 
have  not  been  given  by  the  Trustee  or  required  of 
him  by  the  authorities  of  Anderson  County;  and 
hence  the  county  can  only  look  to  the  Trustee  for 
these  revenues,  and  not  to  the  sureties  on  what  they 
say  is  a  simple  collector's  bond.  This  view  is  pressed 
upon  us  by  a  very  able  and  well-considered  argu- 
ment by  counsel,  and  we  feel  that  the  matter  is 
one  of  great  importance,  involving  large  amounts  of 
public   funds  and   presenting   questions   of   difficulty. 

We  are  cited  to  the  case  of  TTie  United  States 
V.  Cheeseman,  3  Sawyer,  424-434  (4  Myers'  Fed. 
Dec,    172),    as   bearing   upon   this   question.      Cheese- 
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man  was  treasurer  of  a  branch  mint  at  San  Fran- 
cisco. He  gave  bond  under  an  Act  passed  by  Con- 
gress in  1846,  conditioned  to  <<  faithfully  perform  all 
other  duties  as  fiscal  agent  of  the  government  which 
may  be  imposed  by  this  or  any  other  Act."  In 
1864  an  Act  was  passed  under  which  the  Commis- 
sioners of  Internal  Revenue  were  authorized  to  de- 
liver to  Cheeseman,  and  other  assistant  treasurers, 
revenue  stamps,  and  a  special  bond  was  required  to 
cover  the  same.  It  was  held  that  the  sureties  upon 
the  bond  given  under  the  Act  of  1846  could  not  b® 
held  liable  for  the  default  of  Cheeseman  intended  to 
be  covered  by  the  bond  of  1864,  and  which  he 
failed  to  give. 

The  case  of  State  v.  On'j  12  Lea,  726,  is  also 
relied  on.  Orr  was  Trustee  of  Marshall  County. 
The  condition  of  his  bond  was  that  he  would  hon- 
estly and  faithfully  discharge  and  perform  all  the 
duties  of  his  office,  and  collect  and  pay  over  to  the 
proper  officer  or  person  all  of  the  railroad  taxes 
assessed,  or  that  should  be  assessed  for  said  county, 
within  the  time  and  in  the  manner  prescribed  by 
law,  and  honestly  and  faithfully  discharge  the  duties 
of  his  office.  He  had  been  Trustee  for  a  previous 
term — 1876  to  1878 — and  gave  the  bond  sued  on  in 
1878.  It  was  held  that  this  bond  covered  only 
railroad  taxes  assessed  and  collected  during  the  term 
commencing  in  1878,  and  the  sureties  were  not  lia- 
ble for  taxes  which  he  had  collected  in  his  previous 
term.      These   latter   were    styled    by   the   Court    rev- 
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enue  in  his  hands  as  Trustee,  and  not  taxes  assessed 
and  collected  during  the  term  covered  by  the  bond. 
The  Court  held  that,  by  the  terms  of  the  bond,  the 
sureties  were  only  bound  for  the  taxes  assessed  and 
collected  during  its  time  of  existence.  Whether  Orr 
was  delinquent  upon  his  first  term,  or  had  an  act- 
ual balance  in  his  hands  from  that  term,  does  not 
definitely  appear  from  recitals  in  that  case,  but  the 
former  condition  appears  to  have  been  the  status, 
from  the   reference  to  it  in  State  v.  Polk,  14  Lea,  7. 

We  are  of  opinion  the  Cheeseman  case  is  not  in 
point  in  this  controversy.  It  was  a  case  where  a 
special  bond  was  required  to  cover  a  particular  fund, 
and  the  holding  in  that  case  was  that  the  sureties 
on  the  general  bond  could  not  be  held  liable  for  the 
particular  fund  intended  to  be  covered  by  a  special 
bond,  which  had  not  been  given.  This  fund  was 
not  in  contemplation  of  the  sureties  when  they  went 
on  the  general  bond,  but  they  had  a  right  to  ex< 
pect  a  special  bond  to  cover  it  as  the  law  provided. 
Neither  is  the  case  of  State  v.  Orr  controlling.  In 
that  case  the  terms  of  the  bond  expressly  limited 
the  liability  of  the  sureties  to  taxes  assessed  and 
collected  during  the  term  covered  by  the  bond,  and 
the  holding  was  that,  under  such  terms  and  condi- 
tions,  the  bond  did  not  cover  taxes  which  had  been 
previously   collected. 

Looking  to  the  bond  actually  given  in  this  case, 
we  are  of  opinion  its  terms  and  conditions  are  broad 
enough   to   cover   all   the   duties   and    liabilities   of   the 
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Trustee.  These  terms  and  conditions  are  that  the 
Trustee  will  truly  and  faithfully  perform  the  duties 
of  the  office  of  County  Trustee  for  the  term  of  his 
office;  and  there  is  then  added  the  usual  conditions 
of  the  tax  collector's  bond  to  collect  and  pay  over 
taxes.  It  being  one  of  the  duties  of  the  office  of 
County  Trustee  to  receive  or  collect  the  revenue 
from  Clerks,  the  Comptroller,  balances  from  his  pre- 
decessor, and  others,  and  account  for  the  same  as 
we  have  already  held,  if  he  failed  to  do  so,  the 
conditions  of  his  bond  are  broken.  It  is  true  that 
the  exact  terms  used  in  the  old  bond  required  of 
Trustees  by  §  426,  Code  of  1858,  are  not  used,  to 
wit,  that  he  will  *' safely  keep  and  pay  over  all 
moneys  which  might  be  deposited  or  come  into  his 
hands  agreeable  to  law;"  but  all  this  is  certainly 
embraced  in  the  broad  provision  for  the  faithful  dis- 
charge of  duty.  As  is  said  in  State  v.  Orr:  *«  From 
the  face  of  the  bond  it  is  seen  that  it  is  an  obli- 
gation for  faithful  and  honest  performance  of  the 
duties  of  the  office  of  Trustee,  and,  if  no  more  had 
been  added,  this  would  have  amply  covered,  by  our 
law,  all  the  duties  devolved  by  law,  either  at  the 
time  or  by  any  other  law  passed  by  the  Legisla- 
ture  during  his  term  of  office."  In  that  case,  how- 
ever, the  Court  held  that  the  County  Court  having 
added  a  particular  obligation  as  to  collection  of  rail- 
road taxes,  the  sureties  on  that  bond  could  not  be 
bound  beyond  these  terms.  In  other  words,  the  gist 
of   that   holding    is    that  the   sureties   upon   the    bond 
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for  railroad  taxes  had  simply  bound  themselves  for 
these  taxes  for  a  particular  term,  and  not  for  the 
general   funds  and   duties   of  the  Trustee's   ofBce. 

In  the  collection  and  handling  of  such  railroad 
tax,  it  was  not  contemplated  there  would  be  any 
balance  to  be  carried  over  from  one .  term  to  an- 
other,  but  it  would  all  be  paid  out  as  collected,  and 
hence  the  sureties  on  the  new  bond  would  not  be 
bound  for  such  balances,  nor  for  any  defaults  in  the 
first  term,  those  matters  being  covered  by  the  bond 
of  the  previous  term,  and  not  by  the  terms  of 
the  bond  sued  on.  State  v.  OtTj  12  Lea,  727, 
728.  But  in  the  Act  of  1875  it  is  expressly 
provided  that  nothing  in  the  Act  shall  be  construed 
as  in  any  way  to  interfere  with  any  other  duties 
and  liabilities  of  the  County  Trustee  as  now  declared 
by  law,  it  being  the  intent  and  purpose  of  the  Act 
to  increase  the  duties  and  liabilitil&s  as  therein  de- 
clared. 

it  is  said  the  giving  of  the  several  bonds  is  one 
of  the  duties  of  the  Trustee  which  were  not  to  be 
interfered  with  by  the  Act;  but  we  think  duties  and 
liabilities,  as  therein  referred  to,  are  such  duties  and 
liabilities  as  arise  out  of  the  execution  of  the  trust, 
and  the  acts  of  the  officer  while  in  his  office,  and 
not  to  such  matters  as  are  required  to  qualify  him 
to   enter   upon   the   office. 

While  the  bond  in  this  case  does  not  contain  the 
very  words  formerly  prescribed  for  the  Trustee's 
bond,   still  its  terms  are  broad  enough  to  cover  them 
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all,  and  under  the  terms  of  the  bond,  as  well  as 
under  the  statutes  (§§  761  ,  and  773  of  the  Code  of 
1858;  Shannon,  §§  1082  and  1094),  the  sureties  are 
liable   for   both    revenue   and   taxes. 

It  is  proper  to  note  also  that  the  taxes  received 
by  the  Trustee  direct  from  the  taxpayers,  have  not 
been  kept  separate  from  those  received  from  other 
sources  in  this  case,  but  all  have  been  mingled 
together,  and  it  is  not  shown  which  funds  the 
Trustee  has  paid  out,  and  as  to  which  the  default 
has  occurred.  It  may  be  that  the  entire  default  in 
this  case  is  for  taxes  received  direct  from  the  tax- 
payer,  and  that  other  funds  have  been  accounted  for. 

But  it  is  said  that  recovery  ought  not  to  be  had 
for  such  revenue,  because  not  covered  by  the  plead- 
ings. 

The  bill  states  that  'Hhe  taxes  sued  for  embrace 
all  county,  special,  school,  bond,  courthouse,  and  all 
other  taxes  and  revenues  due  to  the  county  for  the 
years  1890,  1891,  1892,  1893,  from  said  W.  W. 
Hays,  Trustee  as  aforesaid,  whether  specially  men- 
tioned or  not,  and  a  full  accounting  and  settlement 
of  all  revenue  from  all  sources,  due  the  county 
from  said  Trustee,  for  the  years  mentioned,  is  sought 
for  under  this  bill,  and  decrees  on  the  several  bonds 
for  the  amounts  for  which  they  are  respectively  lia- 
ble  will   be   prayed." 

This  is  sufficiently  broad  to  cover  all  taxes  and 
revenues  from  whatever  source  received,  or  that 
iihould   have   been   received  or  collected,   and  this  was, 
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without  doubt,  the  scope  given  to  the  pleading  in 
the  Court  below  by  the  Court  and  all  parties,  and 
must,  therefore,  be  considered  the  one  intended. 
Brandon    v.    Mason^    1    Lea,    615. 

It  is  said  there  was  a  special  tax  levied  in  1890 
and  1891,  the  total,  after  all  releases,  being  $4,516.20; 
and  it  is  claimed  that  this  levy  was  illegal.  The 
Court  of  Chancery  Appeals  report  that  it  does  not 
clearly  appear  what  this  tax  was  for,  but  that  it 
does  not  appear  that  it  was  charged  up  against  the 
Trustee,  and  he  was  given  credit  for  all  releases 
claimed  by  him,  and  the  weight  of  the  evidence  is 
that   it   was   collected. 

Under  this  state  of  fact  the  Trustee  and  his  sure- 
ties are  liable  for  it,  and  cannot  defend  on  the  ground 
that  the  tax  was  illegal.  Cftandler  et  al.  v.  StatCj 
1  Lea,  296;  McLean* a  Casey  8  Heis.,  253;  Shannon, 
§  1095. 

It  is  said  the  Trustee  overpaid  his  highway  ac* 
count  for  the  years  1892  and  1893,  and  ought  to 
have  credit  on  his  county  accounts  for  such  over- 
payments, and  has  not  been  so  credited.  It  would 
be,  perhaps,  sufficient  answer  to  this  to  say  that  the 
Court  of  Chancery  Appeals  do  not  so  find  the  facts,  ' 
but  report  that  the  highway  and  county  tax  were 
not  kept  separate,  but  charged  together,  and  that 
the  Trustee  received  credit  in  this'way  for  any  over- 
payments  if  made,    which   they   do   not   concede. 

It  is  urged  before  us  that  the  Court  of  Chan- 
cery  Appeals  were   laboring  under   a   misapprehension 
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of  the  facts.  This  is  equivalent  to  saying  they  are 
mistaken  in  their  finding  of  facts.  We  are  cited  to 
the  pages  of  the  record  for  the  testimony  and  state- 
ments relied  on  to  support  this  contention.  It  must 
be  evident  at  a  glance  that  this  Court  cannot  review 
the  action  of  the  Court  of  Chancery  Appeals  so  far 
as  that  action  relates  to  a  finding  of  fact.  The 
remedy  was  by  a  rehearing  before  that  Court,  but 
this  was  not  asked  for  on  this  point,  even  though 
a  petition  to  rehear  was  filed  upon  other  grounds. 
We  cannot  entertain  this  assignment  nor  examine  the 
record  to  see  if  it  is  well  or  improperly  founded. 
The  presumption  is  that  it  is  entirely  correct,  and 
.under   the   Act   is   conclusive   upon   us. 

It  is  said  that  the  sureties  of  the  Trustee  should 
not  be  held  liable  for  default  in  1890,  because 
Hays,  the  Trustee,  had  defaulted  in  1889,  and  the 
county  was  guilty  of  gross  laches  in  allowing  him 
to  qualify  as  Trustee  and  in  failing  to  require 
monthly  settlements  and  otherwise  strictly  supervis- 
ing his  office.  The  Court  of  Chancery  Appeals  find 
that  it  does  not  appear  that  there  was  a  default  in 
1889,  and  they  correctly  find  that  this  defense  is 
not  available  to  the  sureties  of  the  Trustee,  if  true. 
Jones  V.  Scanlund,  6  Hum.,  196;  Gove?mar  v.  Mont- 
gomery ^  2  Swan,  217;  McLean  v.  State^  6  Heis.,  275; 
24  Am.  &  Eng.  Enc.  L.,  883.  Nor  would  a  de- 
fault for  a  subsequent  year,  ipso  facto^  release  the 
sureties  on  his  bond  from  their  obligation.  Sub- 
stantially   the    same    errors    are    assigned     as    to    the 
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county  taxes  for  1892-93  as  those  we  have  already 
passed  upon,  and  we  need  not  further  consider  them. 

In  regard  to  the  school  tax  for  1890-91,  it  is 
insisted,  in  addition,  that  no  judgnient  should  have 
been  given  because  the  parties  entitled  to  the  school 
fund,  to  wit,  the  children  of  Anderson  County,  are 
not  before  the  Court,  and  the  Court  cannot  maintain 
a  suit  for  the  school  fund.  In  the  case  of  Jamagin 
V.  Gay^  14  Lea,  650,  it  was  held  contrary  to  this 
contention.  See,  also.  Shannon,  §  963.  Other  assign- 
ments are  made  as  to  the  school  fund,  similar  to 
those  already  considered  in  regard  to  the  county 
funds,   and   they   need   not    again   be   discussed. 

Finally,  we  are  asked  to  remand  the  cause  in 
order  that  other  facts  and  matters  may  be  shown. 
This  Court  has  the  power,  under  the  statute  (Shan- 
non, §4906),  to  remand  a  case  to  the  Court  below 
when,  in  its  opinion,  complete  justice  cannot  be  had 
by  reason  of  some  defect  in  the  record,  want  of 
proper  parties,  or  oversight  without  culpable  negli- 
gence. But  when  a  party  has  had  full  opportunity 
to  present  the  facts  necessary  for  his  defense,  and 
has  failed  to  do  so,  and  has  chosen  to  rely  upon 
presumptions  and  inferences,  it  does  not  present  a 
case  under  the  statute.  If  it  did,  there  would  be 
occasion  for  a  remand  in  almost  every  case,  as  it  is 
easy  to  see,  upon  the  final  trial,  where  the  record 
might  have  been  strengthened  on  the  preliminary 
hearing. 

With   the   finding    of    the   Court   of   Chancery   Ap- 
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peals  that  the  additional  findings  could  not  alter  re- 
sults, and  the  fact,  apparent  from  the  record,  that 
ample  opportunity  was  extended  the  defendant  to  bring 
out  all  the  facts,  and  that  they  failed  to  do  so,  we 
do  not  think  the  case  is  one  falling  under  the  stat- 
ute, and,  believing  that  the  merits  of  the  case  have 
been  as  fully  reached  as  the  confused  condition  of 
the  Trustee's  accounts  will  allow,  we  affirm  the  de- 
cree  of   the   Court  of  Chancery  Appeals. 


Chief   Justice   Snodgrass   does    not   concur   in   hold- 
ing  the   sureties   liable   for  the  revenues  received,   be 
lieving  that  they  are  not  covered  by  the  bonds  given 
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{Knoxville.     October    16,    1897,) 

1.  Cbihinal  Practice.     Wrwvgful  discharge  of  juror  not  reversible 

error,  when. 

If  the  defendant  in  a  criminal  case  obtains  a  satisfactory  jury, 
.    without  exhausting  his  peremptory  challenges,  the  Court's 
error  in  discharging  a  competent  juror,  over  defendant's  objec- 
tion, would  not  avail  him  for  a  reversal.     (Poet,  2>p.  57^-677.) 

2.  Same.    Discharge  of  *  *  whitecap  "  from  jury  service  proper,  when. 

The  Ck>urt's  discharge  of  an  accepted  juror,  before  the  jury  had 
been  sworn,  upon  the  charge  that  he  was  a  *' whitecap,"  is 
justified  by  proof  of  a  general  rumor  that  the  juror  was  a 
**  whitecap,"  which  he  did  not  offer  to  contradict  or  disprove. 
(Post,  p.  576.) 

3.  Constitutional  Law.     '' Whitecap"  statvteconstUutionaL 

That  provision  of  Acts  of  1897,  Ch.  52,  known  as  the  **law  against 
whitecaps,"  which  disqualifies  '*  whitecaps"  to  sit  on  grand  or 
petit  juries,  and  authorizes  and  requires  the  trial  Judge  to  dis- 
cover and  rigidly  exclude  such  outlaws  from  jury  service,  is 
constitutional  and  valid.     (Post,  pp.  573-576.) 

Act  construed:    Acts  1897,  Ch.  25. 

Case  cited:  114  U.  S.,  477. 


FROM     SEVIER. 


Appeal    in    error    from    Circuit    Court    of    Sevier 
County.      T.  A.  R.  Nelson,  J. 

W.  W.   MuLLENDORE   for   Jcnkins. 

Attorney-general   Pickle   for  State. 
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McAlistek,  J.  The  plaintiff  in  error  was  con- 
victed in  the  Circuit  Court  of  Sevier  County  of  the 
crime  of  robbery,  and  his  term  of  imprisonment 
fixed  by  the  jury  at  confinement  in  the  State  prison 
for  the  term  of  five  years  and  six  months.  He  has 
appealed   in  error. 

The  first  assignment  is  that  the  conviction  is  not 
supported  by  the  facts.  The  record  discloses  that 
on  the  night  of  November  7,  1896,  the  house  of 
J.  A.  Burnett,  in  Sevier  County,  was  entered  by 
three  masked  men,  and  seventy-one  dollars  in  money 
extorted  from  Mr.  Burnett  at  the  point  of  a  pistol. 
The  inmates  of  the  house  were  aroused  from  sleep 
by  a  '* lumbering  noise"  like  violent  kicks  upon  the 
door,  and  immediately  three  men,  partially  disguised, 
entered  their  sleeping  apartment.  They  forced  the 
daugher,  a  young  lady  about  eighteen  years  of  age, 
to  get  out  of  bed  and  light  a  lamp.  One  of  the 
robbers  held  Mrs.  Burnett  down  under  the  cover 
while  the  others  .forced  Mr.  Burnett  into  an  adjoin- 
ing room,  where  they  supposed  the  money  was  con- 
cealed in  a  bureau  drawer.  The  bureau,  however, 
which  one  of  the  robbers  expected  tp  find  in  that 
room,  had  been  removed,  and  search  was  then  di- 
rected to  the  bedroom.  Burnett  told  them  to  take 
him  back  into  that  room  and  his  wife  would  tell 
them  where  the  money  was.  In  the  meantime  Bur- 
nett was  knocked  down  and  covered  with  pistols. 
Mrs.  Burnett,  at  the  request  of  her  husband,  finally 
produced   the   money   and    handed    it    to   the   robbers. 
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They  then  counted  the  money  and  soon  took  their 
departure.  The  clatter  of  horses'  hoofs  indicated 
that  some  of  them  went  towards  Sevierville  and 
others  in  an  opposite  direction.  There  was  testi- 
mony tending  to  show  that  while  the  crime  was 
being  perpetrated  confederates  of  those  in  the  house 
remained  on  the  outside  and  went  oflf  with  the  rob- 
bers on  horseback.  The  crime  was  committed  about 
eleven  o'clock,  as  indicated  by  the  family  timepiece, 
which    was   examined   shortly   after   the   robbers   left. 

There  can  be  no  doubt,  iii  our  opinion,  that  the 
defendant,  Joe  Jenkins,  was  one  of  the  perpetrators 
of  this  crime.  He  is  shown  to  have  lived  at  one 
time  within  half  a  mile  of  the  prosecutor,  and  was 
frequently  at  the  latter's  house.  He  had  knowledge 
of  the  fact  that  the  prosecutor  was  a  government 
pensioner,  and  had  just  drawn  his  pension  money. 
He  had  knowledge  also  that  a  bureau  had  been  in 
the  room  across  the  hall,  where  the  pension  money 
was  probably  kept,  and  this  fact  accounts  for  the 
conduct  of  the  robbers  in  immediately  forcing  Mr. 
Burnett  into  that  room  as  soon  as  they  entered  the 
house.  The  bureau,  however,  had  been  removed  from 
that  room.  It  is  further  shown  that  while  the  rob- 
bers were  ;n  the  house,  the  lamp  was  turned  over, 
igniting  the  oil  and  causing  a  bright  glare  in  the 
room.  The  mask  of  the  defendant,  Joe  Jenkins,  fell 
from  his  face,  and  he  was  distinctly  recognized  by 
Mr.  and  Mrs.  Burnett,  their  daughter  Maggie,  and 
son   Ollie,   all  of   whom  had  known   him   well.     These 
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witnesses  all  swear  positively  to  bis  identity.  John 
Christopher,  who  was  jointly  indicted  with  this  de- 
fendant, but  acquitted  on  this  trial,  testified  that 
defendant,  Joe  Jenkins,  admitted  to  witness,  on  Christ- 
mas day  after  the  robbery,  that  he  had  gotten  some 
of  old  man  Burnett^  s  money.  Another  witness  stated 
that  defendant  requested  him  to  have  a  five  dollar 
bill  changed,  stating  that  as  defendant  had  been 
arrested  charged  with  this  robbery,  it  might  excite 
suspicion   if   he   had   the   bill   changed. 

Defendant  undertook  to  overthrow  all  these  incrim- 
inating facts  and  circumstances  by  the  defense  of  an 
alibi.  He  testified  that  on  the  night  of  the  robbery 
he  was  in  Sevierville;  that  he  remained  at  Baker's 
shop  in  said  town  until  eight  o'clock,  when,  in  com- 
pany with  Pleas  Wynn,  George  Thurmer,  and  Jep 
Jenkins,  he  went  to  a  room  in  the  storehouse  of 
Yett  &  Trotter,  where  he  engaged  in  playing  cards 
until  perhaps  half  past  eleven  o'clock;  that  he  heard 
the  clock  strike  twelve  just  after  he  got  in  bed;  that 
he  was  not  at  the  Burnett  house  that  night,  and 
had  not  been  there  for  twelve  months.  Defendant 
introduces  his  card-playing  companions  as  witnesses 
in  support  of  the  alibi.  It  i&  shown  that  Pleas 
Wynn,  one  of  the  alibi  witnesses,  is  under  indict- 
ment for  complicity  in  this  offense,  and  also  for  the 
murder  of  the  Whaley  family  in  Sevier  County. 
George  Thurmer,  another  witness  for  defendant,  is 
also  under  indictment  for  this  crime,  and  admits  he 
has   served   a    term    in    the    penitentiary   for   murder. 
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Jep  Jenkins,  the  remaining  alibi  witness,  in  also  un- 
der indictment  for  this  robbery.  Witness  admits  be 
has  been  indicted  for  murder,  and  that  two  or  three 
cases  are  still  pending  against  him.  Moreover,  cred- 
ible witnesses,  who  were  in  the  immediate  vicinity 
of  the  room  where  defendant  claims  the  cards  were 
played,  testified  there  was  no  light  in  the  room  on 
that  night.  The  jury  were,  of  course,  fully  war- 
ranted in  discrediting  the  testimony  of  alibi  witnesses. 
It  is  unnecessary  to  refer  to  other  incriminating 
facts,  as  we  have  recited  enough  already  to  demon- 
strate  the   guilt  of   the   defendant. 

Error  is  assigned  upon  the  action  of  the  trial 
Judge  in  excluding  one  of  the  jurors.  The  record 
shows  that  after  the  panel  had  been  elected,  but  be- 
fore they  were  sworn,  the  attention  of  the  Court 
was  called  to  the  fact  that  one  of  the  jurors,  J.  L. 
Romines,  belonged  to  an  unlawful  organization  known 
as  whitecaps,  and  was  therefore  incompetent  as  a  ju- 
ror. The  Court  thereupon  proceeded  to  investigate 
said  charge,  and,  from  the  testimony  of  witnesses, 
based  on  general  rumor,  became  satisfied  that  said 
juror  was  a  member  of  said  order,  and  thereupon 
discharged  the  juror  from  said  panel.  Another  juror 
was  then  selected,  and  the  panel  was  sworn.  It  ap- 
pears that  when  the  jury  was  thus  completed,  de- 
fendant had  not  exhausted  his  peremptory  challenges. 
It  is  said  that  his  Honor,  in  excluding  the  juror, 
Romines,  acted  under  authority  conferred  by  Sec.  3, 
Ch.    52,    Acts  1897,   entitled   *«An  Act  to   prevent  and 
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punish  the  formation  or  continuance  of  conspiracies 
and  combinations  for  certain  unlawful  purposes/'  etc., 
'commonly  known  as  the  law  against  whitecaps.  Said 
section  is  as  follows:  <^That  no  person  who  has  been 
guilty  of  any  offense  declared  in  the  two  preceding 
sections  of  this  Act,  shall  be  competent  to  sit  or 
serve  on  any  grand  or  traverse  jury,  and  it  shall 
be  the  duty  of  the  Court  to  carefully  exclude  all 
such  persons  from  the  juries,  both  grand  and  petit; 
and  when  he  shall  be  informed  or  shall  have  reason 
to  suspect  any  person  presented  as  a  juror  guilty 
of  any  of  said  offenses,  he  shall  call  witnesses,  if 
necessary,  and  examine  fully  into  the  truth  of  the 
charge.  He  shall  dismiss  from  the  grand  jury  any 
person  who  has  been  selected,  and  afterwards  shown 
to  be  implicated  in  any  of  said  offenses."  It  is  in- 
sisted that  this  Act  is  unconstitutional,  but  the  pro- 
vision of  the  organic  law  supposed  to  be  violated  is 
not  pointed  out.  We  think  the  Act  simply  adds  an- 
other disqualification  to  jury  service,  and  is  in  all 
respects   valid. 

In  Tennessee,  to  be  competent  as  a  juror,  (1)  the 
person  must  be  a  man;  (2)  he  must  be  a  citizen; 
(3)  he  must  be  twenty -one  years  of  age;  (4)  he  must 
be  a  freeholder  or  householder;  (5)  he  must  be  of 
sound  mind;  (6)  he  must  be  in  full  possession  of 
the  senses  of  hearing  and  seeing.  The  foregoing 
may  be  considered  as  the  positive  qualifications  of  a 
juror.  The  want  of  any  one  of  them  is  cause  for 
challenge.      But  although  these  qualifications  exist,   be 
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is  yet  incompetent,  or  subject  to  challenge  for  cause, 
if  any  of  the  following  disqualifications  exist:  (1)  If 
he  is  interested  in  the  case  in  which  he  is  presented 
as  a  juror;  (2)  if  he  has  an  adverse  interest  in  a 
similar  suit  involving  like  questions  of  fact  or  with 
the  same  parties;  (3)  if  •  he  is  under  conviction  of  a 
crime  rendering  him  infamous;  (4)  if  he  has  served 
as  a  juror  within  the  two  preceding  years;  (6)  if 
he  has  a  suit  pending  in  the  same  Court;  (6)  if  he 
is  drunk  when  presented,  or  has  been  drunk  during 
the  term,  or  is  an  habitual  drunkard;  (7)  if  he  is 
connected  with  either  of  the  parties  by  affinity  or 
consanguinity,  within  the  sixth  degree,  computing  by 
the  civil  law;  (8)  any  person  who  has  applied  to 
the  Sheriff  to  be  one  of  the  guard  to  take  the  pris- 
oner  to   the   penitentiary   in   event   of   conviction. 

There  are  other  causes  of  challenge,  as  that  the 
juror  has  prejudged  the  case,  or  that  he  entertains 
such  views  about  the  case  or  the  party  as  will  pre- 
vent him  from  looking  alone  to  the  evidence  for  his 
verdict.      Caruthers'    History  of   a  Lawsuit,  Sec.   202. 

We  think  it  was  within  the  competency  of  the 
Legislature  to  further  add  to  these  statutory  disquali- 
fications, and  exclude  from  jury  service  all  persons 
shown  to  be  engaged  in  a  general  conspiracy  against 
law  and  order.  This  question  was  somewhat  con- 
sidered by  the  Supreme  Court  of  the  United  States. 
Clawsan  v.  United  States^  114  U.  S.,  477.  Con- 
gress had  enacted  a  law  which  provided  ''that  in 
any   prosecution   for    bigamy,    polygamy,    or    unlawful 
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cohabitation,  under  any  statute  of  the  United  States, 
it  shall  be  sufficient  cause  of  challenge  to  any  per- 
son drawn  or  summoned  as  a  juryman  or  talesman, 
that  he  believes  it  right  for  a  man  to  have  more 
than  one  living  or  undivorced  wife  at  the  same 
time."  This  Act  was  held  valid,  and  certain  per- 
sons who  were  violators  of  the  Act  were  excluded 
from   the   grand   jury. 

It  is  further  objected  that  the  trial  Judge,  in  ex- 
cluding the  juror,  acted  upon  -  the  testimony  of  wit- 
nesses whose  information  was  based  merely  upon 
rumor.  The  juror  himself  did  not  deny  the  rumor, 
and  we  think  the  Circuit  Judge  was  fully  warranted, 
from  the  silent  acquiesence  of  the  juror  and  the  gen- 
eral rumor  prevailing  in  the  community,  in  holding 
him  incompetent  as  a  juror  under  the  statute.  Sec- 
tion 5822,  Shannon's  Code,  provides  *'that  the  Court 
shall  inquire  as  to  the  existence  of  either  or  all  of 
said  causes  of  challenge  (already  enumerated)  by  the 
oath  of  the  party  or  by  such  other  testimony  as 
the  Court,  in  its  discretion,  may  desire  to  hear  on 
behalf  of  either  party."  Section  5818,  Shannon's 
Code,  also  provides,  viz.:  "The  Court  may  discharge  a 
grand  or  petit  juror  from  service  who  does  not  possess 
the  requisite  qualifications,  or  who  is  exempt  or  dis- 
qualified from  such  service,  or  for  any  other  reason- 
able or  proper  cause,  to  be  judged  of  by  the  Court" 

We  think  the  action  of  the  trial  Judge,  in  ex- 
cluding the  juror,  was  amply  justified  under  either 
or   all   of  the   provisions   cited. 
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In  addition  to  all  this,  it  appears  from  the  record 
that  the  defendant  obtained  a  satisfactory  jury,  with- 
out exhausting  his  challenges,  and  has,  therefore,  no 
ground   to   complain.     1   Lea,    41. 

Affirmed. 

Chief  Justice  Snodgrass  conc".rs  in  the  result,  but 
is  of  opinion  it  is  not  necessary  to  pass  upon  Act 
of  1897,  since  the  failure  of  defendant  to  exhaust 
his  peremptory  challenges  is  conclusive  of  the  excep- 
tion taken  to  action  of  the  trial  Judge,  in  dismiss- 
ing the  juror,    Romines. 

15  P— 37 
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Dayton  v.  Coal  &  Ikon   Co. 

{Knoxville.      October    20,    1897.) 

Bailboads.     Not  assessable  by  State  board,  wheiu 

A  short  line  of  railroad,  situated  in  a  sing'le  county,  not  owned 
or  used  by  a  common  carrier,  but  belonging  to  a  manufacturing 
company,  and  exclusively  used  by  it  as  part  of  its  plant  and 
equipment  for  hauling  its  own  material  and  products,  is  not 
such  a  railroad  as  the  State  Board  of  Tax  Assessors  is  author- 
ized to  assess. 

Acts  construed:  Acts  1875,  Ch.  78;  Acts  1877,  Ch.  19;  Acts  1881, 
Ch.  104;  Acts  1882  (Ex.  Sess.),  Ch.  16;  Acts  1895,  Ch.  120. 

Cases  cited:  Harris  v.  State,  96  Tenn.,  496;  Franklin  County  v. 
Railroad,  13  Lea,  521. 


FROM     RHEA. 


Appeal    from     Chancery    Court    of    Rhea    County. 

T.     M.     McCONNELL,  Ch. 

S.    W.    SwABY   for   Dayton. 

BuRKETT,  Miller  &  Mansfield  for  Coal  &  Iron 
Co. 

Beard,  J.  The  defendant  is  an  incorporated 
mining  and  manufacturing  company,  engaged  in  the 
making  of  pig  iron  from  the  raw  material.  It  runs 
a   furnace    adjoining    the    city   of    Dayton,    and  about 
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three  miles  distant  are  located  its  coal  mines  and 
coke  ovens.  About  one  mile  from'  the  furnace  is 
the  rock  quarry  from  which  it  obtains  the  limestone 
needed  in  its  manufacturing  operations.  The  Ten- 
nessee River,  which  is  much  used  by  the  company 
in  receiving  ore,  as  well  as  in  the  shipment  of  its 
finished  product,  is  about  three  miles  distant.  The 
business  of  this  corporation  involves  the  necessity  of 
handling  a  large  amount  of  bulky  material.  For  the 
purpose  of  facilitating  and  economizing  its  operations 
in  this  regard,  it  has  constructed  for  its  own  ex- 
clusive use  a  line  of  railroad  six  or  seven  miles 
long,  extending  from  the  Tennessee  River  to.  its  coal 
mines  and  coke  ovens.  This  is  it  main  line.  It 
has  also  laid  down  several  shorter  lines  of  road — one 
from  its  furnace  to  its  rock  quarry,  one  on  which 
its  cinders  and  slag  are  hauled  to  a  dumping  ground, 
and  one  or  more  to  form  a  freight  connection  with 
the  Cincinnati  Southern  Railroad,  which  runs  through 
the   city   of    Dayton. 

These  tracks  are  the  property  of  the  defendant, 
and  they  constitute  a  necessary  part  of  its  equip- 
ment in  carrying  on  its  business.  The  corporation 
does  not  hold  itself  out  as  a  common  carrier  either 
of  freight  or  passenger^.  It  has  no  schedule,  and 
runs  trains  only  as  the  needs  of  its  manufacturing 
business  require.  It  has  no  depot,  employs  no  ticket 
or  freight  agent,  and  neither  invites  nor  permits  a 
use  of  its  cars  or  roadbeds  by  the  public.  These 
several   lines    lie   wholly   within    the   county   of  Rhea, 
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running,  a  part  of  them,  within  the  corporate  limits 
of  Dayton.  Tfie  question  presented  in  this  record 
is,  Does  this  property  fall  within  the  provisions  of 
Chapter  120  of  the  Acts  of  1896?  Assuming  that 
it  did,  the  State  Board  of  Assessors  and  Equalizers 
of  Railroads  assessed  the  property  for  taxation  for 
the  years  1895  ai^  1896,  and  this  bill  was  filed  to 
recover  the  taxes  claimed  by  the  city  of  Dayton  to 
be  due  to  it  on  the  assessments  so  made  for  these 
years. 

That  this  property  was  not  within  either  the  let- 
ter of  this  Act  or  of  those  of  a  similar  tenor,  with 
which  by  express  provision  it  is  connected,  is  clear 
upon  examination.  The  first  of  this  series  of  Acts 
is  Chapter  78  of  the  session  of  1876,  and  it  is  en- 
titled, '<An  Act  declaring  the  mode  and  manner  of 
valuing  the  property  of  a  railroad  company  for  tax- 
ation." By  Sec.  1  of  this  Act  it  was  provided 
'Hhat  each  railroad  company  running  and  operating 
a  railroad  in  the  State  shall,  on  or  before  the  first 
day  of  May  of  each  year,  make  out  and  file  with 
the  Comptroller  ...  a  complete  schedule  of 
all  its  property,"  etc.,  and  in  this  and  the  remain- 
ing sections  of  the  Act  an  effort  was  made  by  the 
Legislature,  for  the  first  time,  to  **  formulate  a  sys- 
tem ' '  for  the  assessment  and  valuation  of  this  pe- 
culiar  property.       Harris   v.    State^    96  Tenn.,   496. 

Chapter  19  of  the  Acts  of  1877,  Chapter  104  of 
the  Acts  of  1881,  and  Chapter  16  of  the  Acts  of 
the   second    Extra    Session    of    1882    (this     latter   Act 
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for  the  first  time  classifying  railroad  property  into 
distributable  and  localized  property),  were  all  amend- 
atory of  Chapter  78  of  the  Acts  of  1875,  and  they 
were  intended  to  cover  real  or  apparent  defects  of 
that  Act,  and  to  make  more  certain  and  intelligent 
the  system  devised  to  subject  the  property  of  rail- 
road companies  to  a  proper  share  of  the  burden  of 
public  taxation,  Chapter  120  of  the  Acts  of  1895, 
so  far  as  its  provisions  applied  to  this  class  of  prop- 
erty were  intended  to  perpetuate  this  system.  Thus 
it  will  be  seen  the  avowed  purpose  of  all  this  leg- 
islation has  been  to  reach  and  to  subject  to  taxa- 
tion upon  assessments  made  by  State  Boards,  the 
property  of  railroad  companies,  and  it  follows  that 
the  defendant,  being  a  mining  and  manufacturing 
corporation,  using  exclusively  its  short  lines  of  rail- 
road for  the  carriage  of  its  own  materials  and 
products,  and  as  a  part  of  its  economic  equipment, 
is  not,  at  least,  within  the  letter  of  these  various 
statutes.  This,  however,  is  not  a  sufficient  answer 
to  complainant's  contention.  The  question  remains, 
is   it   within    their    spirit? 

It  is  evident  the  Legjislature,  realizing  the  excep- 
tional charactel'  of  railroad  property,  was,  in  all  these 
Acts,  seeking  to  perfect  some  method  by  which  it 
could  most  certainly  be  reached  for  the  purpose  of 
taxation.  We  think  it  equally  clear  that  this  legis- 
lation was  directed  to,  and  intended  to  meet,  the 
peculiar  condition  of  the  property  of  commercial  rail- 
ways:     In   many  cases   these   traversed   the   length   or 
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breadth  of  the  State;  in  others  roadbeds  were  con- 
structed through  two  or  more  counties  in  the  State. 
Over  these  various  lines  of  road  were  passing  and 
repassing  every  day,  and  many  times  a  day,  engines 
and  cars,  both  freight  and  passenger,  the  property 
of  the  respective  railroads.  In  addition,  these  roads 
possessed  other  personal  property,  including  choses  in 
action,  which,  according  to  the  principles  of  the  com- 
mon law,  had  its  situs  at  the  domicile  of  the  com- 
pany. Franklin  Co.  v.  Rcdlroad^  12  Lea,  521.  This 
personalty,  with  its  realty  and  its  franchise,  consti- 
tuted the  property  of  such  a  road  for  taxation. 
This  franchise  was  a  unit,  though  it  extended  to 
every  part  of  the  road.  The  roadway  was  also  an 
entire  thing,  the  value  of  which,  like  the  value  of  the 
franchise,  depended  largely  upon  the  amount  of  profit- 
able traffic  done  by  the  company.  Franklin  Co.  v. 
Railroad^  »upra.  Fragmentary  assessments,  made  by 
local  Assessors,  of  such  property  could  not  be  other- 
wise than  unequal  and  unsatisfactory.  Realizing  this, 
as  well  as  that  the  best  results  could  only  be  ob- 
tained from  the  organization  and  operation  of  a  gen- 
eral system,  the  Legislature  wisely  provided  for  a 
State  Board,  and  devolved  upon  it  the  duty,  and 
clothed  it  with  all  needful  power  of  inspection,  as 
well  as  of  the  examination  of  books,  papers,  and 
persons,  so  as  to  enable  it  to  make  correct  estimates 
of  value  for  taxation.  These  estimates,  or  assess- 
ments, when  duly  made  and  finally  approved,  consti- 
tuting   the    basis    upon    which    the    State,   as   well    as 
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such  counties  and  municipalities  as  are  interested^ 
must  rest  their  claim  to  enforce  taxes  from  the  sev- 
eral  railroads  within  the  limits  of  the  State.  Thi& 
being  the  purpose  and  plan  of  this  statutory  system^ 
we  can  see  nothing  in  the  character  or  condition  of 
the  property  in  question  to  require  us  to  hold  that 
it  is  within  its  operation.  A  short  line  of  road  as 
this  is,  built  and  exclusively  used  by  a  manufactur- 
ing company  for  the  haul  of  its  own  material  and 
products,  with  every  element  of  value,  open  to  the 
examination  of  local  Assessors,  and  much  more  likely 
to  be  properly  valued  by  them  than  by  a  State 
Board,  we  do  not  think  is  within  the  spirit  of  this 
legislation. 

The  result  is  that  the  decree  of  the  Court  of 
Chancery  Appeals  is  reversed,  and  the  bill  of  com- 
plainant  is   dismissed. 
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Leach  v.    State. 

(Knoayville.      October   20,    1897.) 

1.  Continuance.    Properly  refused. 

An  application  for  continuance  of  a  murder  case,  made  at  the 
second  trial  term,  is  properly  denied,  although  the  second 
term  is  a  special  term,  where  the  affidavit  fails  to  disclose  the 
facts  that  the  absent  witness  is  expected  to  prove.     (Fost^  pp, 

586,587.) 

Cases  cited:  Nelson  v.  State,  2  Swan,  482;  Brown  v.  State,  85 
Tenn.,  442. 

2.  Evidence.    Facta  that  sustain  conviction  of  murder  in  first  degree. 

A  conviction  of  murder  in  the  first  degree  is  sustained  by  evi- 
dence that  defendant,  before  the  crime  was  committed,  pre- 
dicted a  secret  murder  of  the  deceased  in  the  mode  actuallj 
pursued;  that  he  was  in  possession  of  the  gun  with  which  the 
fatal  shot  was  fired  shortly  before  the  murder  was  committed; 
that  he  was  loitering  in  the  vicinity  of  the  pathway  usually 
taken  by  the  deceased;  that  he  made  a  full  confession  of  hav- 
ing committed  the  crime,  and  that  it  was  perpetrated  for  hire, 
and  that  he  fied  and  concealed  himself  before  he  was  accused, 
although  he  claims  that  the  confession  was  made  while  some- 
what under  the  influence  of  liquor,  and  he  subsequently, 
when  sober  and  imprisoned,  denied  its  truthfulness.  (Post, 
pp.  587-594.) 

3.  Same.     Confessions. 

That  a  confession  was  made  by  a  party  slightly  intoxicated  does 
not  impeach  its  force  or  truthfulness,  when  the  time,  manner, 
place,  and  substance  of  the  confession  show  deliberation  and 
intelligence,  and  there  is  nothing  to  indicate  that  he  was  not 
in  the  fullest  possession  of  his  mental  faculties  at  the  time  of 
the  confession.    {Post,  p.  594.) 

4.  Charge  of  Court.    Refusal  of  inapplicaJble  request  is  not  error. 

A  request  for  an  instruction  which  is  not  applicable  to  any 
theory  of  the  case  developed  in  the  proof  is  properly  refused. 
{Post,  pp.  594,  595.) 
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4S.  MuBUBR.    Dure8fi  not  a  defense^  when. 

One  who  has  conspired  with  others  to  commit  a  homicide  cannot 
Bet  up  as  a  defease  to  the  actual  commission  of  the  homicide 
that  if  he  had  not  committed  the  same  he  would  have  been 
killed  by  his  co-conspirators.     {PosU  PP-  o94^  595. ) 

6.  Same.     Opinion  that  does  not  disqualify  juror. 

That  a  juror  had  expressed  the  opinion  that  any  man  who  way- 
lays and  kills  another  ought  to  be  hung,  does  not  disqualify 
him  to  try  a  case  of  murder  committed  by  waylaying,  as  to 
the  particular  facts  of  which  he  has  no  opipion,  or  means  of 
forming  an  opinion.     (Post.  pp.  593--597. ) 

Cases  cited  and  approved:  Conatser  v.  State,  12  Lea,  436;  Spence 
V.  State.  15  lb.,  539;  Woods  v.  State,  ante,  p.  182. 

7.  Same.     Mitigating  drtnimstancea. 

The  trial  Judge  has  discretion  to  overrule  the  jury's  finding  of 
mitigating  circumstances  and  pronounce  sentence  of  death  for 
murder  in  first  degree.     {Post,  p.  597. ) 

Ckide  constnied:  |7332  (S.);  I  6098  (M.  &  V.);  J  5257  (T.  &  S.). 

Cases  cited  and  approved:  Greer  v.  State,  3  Bax.,  322;  Lewis  i). 
State,  3  Head,  127;  Mann  v.  State,  lb.,  374;  Lancaster  v.  State, 
91  Tenn.,  268. 


FROM    ANDERSON. 


Appeal   in   error   from    Circuit    Court   of   Anderson 
County.      C.   J.   Sawyers,   Sp.    J. 

L.    C.    and   E.    E.    Houk   for   Leach. 

Attorney -general    Pickle,    J.    A.    Fowler,    and    S. 
G.    Heiskell   for   State. 

Caldwell,    J.       Mynatt    Leach    is    under    sentence 
of    death    for    the    murder   of    John    D.     Heck.      He 
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was  indicted,  tried,  and  convicted  in  Anderson  County, 
where  the  crime  was  committed.  The  jury  rendered 
a  verdict,  finding  him  ^'guilty  of  murder  in  the 
first  degree,  as  charged  in  the  indictment,  with  mit- 
igating circumstances;"  but  the  presiding  Judge  be- 
ing of  the  opinion  that  no  mitigation  was  disclosed, 
pronounced  the  sentence  of  death.  There  is  an  ap- 
peal in  error.  The  case  was  continued  at  the  first 
term  on  the  application  of  the  State,  and  tried  at 
the  second  term  over  the  objection  of  the  defendant. 
The  affidavit  made  by  the  defendant,  in  support  of 
his  motion  for  a  continuance  at  the  second  term, 
disclosed  no  good  reason  why  the  case  should  not 
then  be  tried.  Coming  after  the  first  term  it  was 
fatally  defective,  in  that  il  failed  to  state  the  facts 
he  expected  to  be  able  to  prove,  at  the  next  term, 
by  the  several  persons  named  as  desired  witnesses, 
and  on  account  of  whose  absence  alone  he  said  the 
continuance  was  sought  {NeUon  v.  State^  2  Swan, 
482);  and  this  is  rendered  none  the  less  so  by  the  fact 
that  the  second  term  was  a  special  and  not  a  gen- 
eral term.  The  rule  of  practice  is  well  settled,  and 
the  Court  is  the  better  satisfied  with  its  application 
in-  this  case,  because  it  was  not  shown,  during  the 
long  trial  below,  nor  on  the  motion  for  a  new  trial, 
by  the  affidavit  of  the  defendant  or  otherwise,  that 
anyone  not  actually  present  at  the  trial  knew  any- 
thing to  his  advantage.  The  failure  of  the  defendant 
to  the  last  to  disclose  some  fact  that  those  mentioned 
as   absent   witnesses  would  have  proved  had   a   contin- 


SEPTEMBER  TERM,   1897.  587 

Leach  v.  State. 

uance  been  granted,  and  that  they  would  prove,  on  a 
new  trial,  '*  indicates  clearly  that  they  knew  nothing 
important  to  his  defense."  Brown  v.  State^  85 
Tenn.,    442. 

Heck,  the  deceased,  was  business  manager  of  the 
Royal  Coal  &  Coke  Company  at  Better  Chance,  in 
Anderson  County.  His  residence  was  near  the  com- 
pany's mine  and  store.  On  Wedneiday,  February 
17,  1897,  at  about  twelve  o'clock,  while  going  to 
his  dinner  along  a  narrow  pathway,  and  when  within 
a  short  distance  of  his  home  and  only  a  few  steps 
from  his  wife,  who  was  meeting  him,  a  gun  was 
fired  from  ambush.  The  bullet  passed  through  his 
body  from  front  to  rear;  he  fell  upon  the  ground 
and  expired  almost  instantly,  without  speaking  a 
word. 

Two  of  the  several  persons  who  heard  the  re- 
port of  the  gun,  soon  saw  a  man  running  rapidly 
away  from  a  large  tree  on  the  side  of  a  hill,  not 
far  from  Heck's  residence.  Behind  this  tree,  fiesh 
tracks  of  a  man  were  found,  and  in  front  of  it, 
in  line  with  the  pathway  upon  which  Heck  was 
walking,  intervening  twigs  and  branches  of  small 
timber  had  been  recently  cut  away.  The  eminence 
and  location  were  such  that  one  standing  behind  the 
tree,  with  the  intervening  twigs  and  branches  re- 
moved, could  readily  command  a  view  of  much  of 
Heck's  usual  way  of  travel  from  his  place  of  busi- 
ness to  his  home,  including  the  point  where  he  was 
killed,    which    was    two   hundred   and   forty-seven   feet 
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from  the  tree.  That  the  homicide  was  deliberately 
planned  and  perpetrated  by  some  one  well  acquainted 
with  the  topography  of  the  place  and  the  habits  of 
the  victim,  and  while  lying  in  wait,  and  without 
warning  or  excuse,  is  established  beyond  the  perad- 
venture   of   a  doubt. 

The  defendant  had  long  lived  in  the  community, 
and  had  many  acquaintances  and  some  relatives  there, 
who  had  from  time  to  time  worked  in  the  mine 
under  Heck's  control,  or  in  that  of  some  other 
company  near  by.  Violent  disagreements  had  occurred 
between  employers  and  employes  of  these  mines, 
but  they  seemed  to  have  passed  away,  at  least  so 
far  as  outward  appearances  were  concerned,  before 
this  tragedy  was  enacted,  and  it  is  not  shown  that 
the  defendant,  who  had  been  a  miner,  ever  had  any 
open   connection   with   them. 

John  Craig,  who  bore  some  relation  to  one  of 
the  mines  on  the  side  of  the  owners,  was  shot  and 
killed  while  entering  his  own  house  at  night,  during 
one  of  the  disagreements  just  alluded  to.  The  act 
was  committed  clandestinely,  by  some  person  not  then 
discovered,  and  never  thereafter  apprehended  and 
brought   to   justice. 

Mrs.  Lucy  Walton,  who  was  a  neighbor  of  Craig, 
and  claims  to  have  heard  the  report  of  the  shot 
.  that  took  his  life,  testifies  that  the  defendant,  Mynatt 
Leach,  some  months  after  the  death  of  John  Craig, 
and  before  the  death  of  John  D.  Heck,  said  to  her 
that    *'Heck   was   watched   every  move   he    made,   and 


SEPTEMBER  TERM,  1897.  589 

Leach  v.  State. 

he  would  venture  to  say  that  the  lead  was  already 
made  to  lay  him  over;  he  would  go  like  Craig 
went,  and  that  we  would  be  running  around  to 
know   who   did   it,    and    nobody   would   know." 

For  some  time  before  the  killing  of  Heck  the 
defendant  resided  with  his  brother,  Wilburn  Leach, 
whose  house  was  not  far  from  the  home  of  Heck. 
During  this  time  he  was  engaged  in  building  a  gar- 
den fence  on  the  place  for  his  brother.  Wilburn 
Leach  had  in  his  house  a  Springfield  rifle,  which  he 
had  borrowed  from  his  friend  Andrews.  On  Wednes- 
day, the  day  of  the  homicide,  at  eight  o'clock  in 
the  morning,  a  daughter  of  Wilburn  Leach  saw  her 
uncle,  the  defendant,  take  this  gun  up  and  walk  out 
of  the  door  with  it,  but  whither  he  went,  or  for 
what  purpose,  she  knew  not.  Between  nine  and  ten 
o'clock  he  was  seen  without  the  gun,  and  near  the 
entrance  of  the  mine  and  store,  by  different  ac- 
quaintances, who  engaged  in  conversation  with  him 
about  ordinary  affairs.  Later  on,  and  before  noon, 
he  was  observed  by  others,  with  a  gun,  at  a  spring 
not  far  from  the  fatal  spot.  At  half  past  twelve 
he  returned  to  his  brother's  house  unarmed,  and, 
without  sitting  down  to  partake  of  the  noon  repast 
that  had  been  saved  for  him  after  the  family  had 
eaten  and  dispersed,  took  a  biscuit  in  his  hand,  and, 
while  eating  it,  walked  out  to  the  garden  fence,  in 
whose  construction  he  had  been  engaged  previously. 
After  a  little  while  he  left  the  work  and  went  to 
a  mine  in  which  his  brother,  Wilburn,   was  employed, 
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sought  and  bad  a  private  conversation  with  him,  and 
then  proceeded,  on  foot,  six  or  seven  miles  away  to 
the  house  of  his  brother,  Calvin,  where,  after  re- 
porting that  Heck  had  been  killed,  he  spent  the  night 
In  the  forenoon  of  the  next  day,  Thursday,  an 
unloaded  Springfield  rifle  was  found  in  some  bushes, 
ten  or  fifteen  steps  from  the  large  tree  by  which 
Heck^s  assassin  undoubtedly  stood  when  the  deadly 
shot  was  fired.  This  gun  was  shown  to  be  the  same 
one  taken  by  the  defendant  out  of  the  house  of  his 
brother,  Wilburn,  on  the  morning  of  the  day  be- 
fore, and  it  was  a  suitable  caliber  for  the  bullet 
that  perforated  the  body  of  Heck,  and,  traced  by 
its  mark  on  the  ground  and  on  a  fence,  was  found 
some  distance  beyond.  The  defendant  went  away 
from  his  brother  Calvin's  house  Thursday  morning, 
but  returned  about  noon  and  remained  there  until  the 
next  morning.  At  a  late  hour  Thursday  night,  when 
Calvin  had  gone  from  home,  and  his  children  were 
asleep,  and  no  one  was  present  in  the  room  but 
Calvin's  wife  and  the  defendant,  and  when  she  had, 
by  his  request,  made  the  situation  the  more  secret 
by  pulling  down  the  window  shades,  he  voluntarily 
confessed  to  her  that  he  was  the  perpetrator  of  the 
crime,  and  related  some  of  the  details.  Testifying 
at  the  trial,  she  said:  ^^I  asked  him  if  he  knew  any- 
thing  about  the  killing  of  Heck,  and  he  said  he  did. 
I  asked  him  what  it  was,  and  he  hummed  and 
hawed  a  little,  and  then  he  said  he  was  the  man 
that   killed   him;   he  was  the   man  that  fired  the  shot. 
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I  said  '  Why  did  you  do  that  ? '  and  he  said  he  was 
hired  to  kill  him,  there  was  money  in  it.  He  said 
he  was  standing  behind  a  tree.  He  said  Mrs.  Heck 
was  coming  to  meet  her  husband,  and  he  said  that 
he  came  very  near  backing  out,  and  that  it  was  kill 
or  be  killed.  He  said  there  was  a  man  standing 
above  him  at  a  tree.  He  didn't  say  anything  about 
what  the  man  was  going  to  do.  It  was  kill  or  be 
killed." 

Mrs.  Leach  further  testified  that  the  defendant, 
in  the  same  conversation,  told  her  that  three  men 
saw  the  shooting,  and  that  when  it  was  done  he 
threw  his  gun  down  about  five  steps  from  the  tree 
and  ran  in  one  direction,  while  the  other  two  ran  in 
Another  direction;  and  that  he  indicated  to  her  that 
he  had  received  a  purse  of  $200,  to  which  a  sufficient 
number  of  persons  in  the  neighborhood  of  the  mines 
had  contributed  $10  each.  She  further  said,  on  cross- 
examination,  that  the  defendant  was  somewhat  intox- 
icated at  the  time  of  his  confession,  and  that  after 
his  arrest  and  incarceration  he  told  her  that  what 
he   said   in   the   confession   was    untrue. 

On  Friday  morning  following  the  homicide  and 
the  confession  to  Mrs.  Leach,  the  defendant  went 
from  his  brother  Calvin's  house  to  a  place  of  hid- 
ing on  the  side  of  a  hill,  and  there  spent  the  day, 
having  his  dinner  sent  to  him.  While  in  the  secret 
place  his  young  niece,  Calvin's  daughter,  saw  in  his 
possession  what  she  took  to  be  a  large  amount  of 
paper  money.     He  cautioned  her  to  say  nothing  about 
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it,  but  she  went  to  the  house  and  told  her  mother 
what  she  had  seen.  At  nightfall  he  returned  to  Cal- 
vin's home,  and  there  remained  until  Saturday  moro- 
ing,  when,  after  an  unsuccessful  effort  to  escape,  lie 
was  arrested  for  Heck's  murder.  The  defeadiuit'B 
palliative  statement  that  "it  was  kill  or  be  killed" 
was  intended,  presumably,  to  impress  his  sister-in-kv 
with  the  idea  that  one  of  his  co-conspirators  on  the 
scene  was  ready  to  take  defendant's  life  if  be  re- 
ceded from   hi8  purpose  to  kill  Heck. 

Two    witnesses,  Amanda    Rose,    colored,    and    Mrs. 
Kedman,   "half  Indian  and   half  white,"  heard  the  re- 
port of   the  murderer's   gun  at  distances  of    five  hun- 
dred and  six  hundred  and  fifty  feet,  respectively,  and 
saw   him     run    from     the    large    tree.      Amanda   Rose 
said   that   she   did    not    know   the   defendant,    and    did 
not  recognize  the  fleeing  man,  though  she  might  have 
done    so    had    she  been    acquainted   with  him.      Mrs. 
Redman  said  that  she  saw  the  defendant  but  a  short 
time    before   the    homicide,    with   a    gun,    at    a    spring 
and    in    some    bushes    near    the    large   tree;     that  ^ 
saw   him   at   those    places   when   at   the   spring    herself 
for   water,    and    when   on    the   side   of   the    hill    to  get 
herbs   for   a   sick   man;    that   his   conduct  was    such  as 
to   attract   her   particular  attention,   and    that    after  re- 
turning   to    her    home,    which    was    six    huodretl    and 
fifty  feet  from   the   large  tree,  she  looked    back  and, 
in    a    little   while,    saw    him    fire    the    fatal    shot,    and 
then    throw    his    gun     down    and    run    rapidly    away- 
This  witness  fully  identified  the  defendant  in  a  crowd 
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after  his  arrest,  and  again  on  the  trial  in  the  Court 
below.  Such,  in  brief,  are  the  salient  parts  of  the 
State's   evidence. 

The  defendant  introduced  only  two  witnesses,  Mrs. 
Wilburn  Leach  and  Vina  Leinhart.  They  testified 
that  Mrs.  Redman  told  them,  voluntarily,  a  short 
time  before  the  trial,  that  two  persons,  active  in 
the  prosecution,  had  approached  her  <' three  or  four 
different  times  and  tried  to  get  her  to  tell  some- 
thing about  it  (the  murder),  and  she  told  them  she 
didn't  know  anything  about  it,  and  they  told  her 
that  they  had  come  to  lynch  her  if  she  didn't  tell; 
and  she  said  they  had  the  things  to  lynch  her  with, 
and  she  told  him  that  it  was  a  tall  white  man, 
but  she  didn't  know  who  it  was — had  never  seen 
him  before;"  and  that  one  of  them  '*took  her  and 
showed  her  Mynatt  Leach,  and  she  said  that  was 
the   first  time   she   had   ever   seen   him." 

Mrs.  Redman  denied  that  she  had  ever  made  the 
statements  attributed  to  her  by  the  defendant's  wit- 
nesses, and  said  that  she  did  not  recollect  any  con- 
versation  with   them. 

It  is  difficult  to  conceive  of  a  stronger  case  of 
guilt  than  that  established  against  the  defendant  by 
the  proof  in  this  record.  A  circumstantial  predic- 
tion of  a  secret  murder,  followed  by  the  perpetra- 
tion of  exactly  such  a  crime,  recent  possession  and 
unexplained  desertion  of  the  deadly  weapon  used, 
suspicious  loitering  in  the  vicinity  of  the  victim's 
well-known   pathway  to   his   home,    positive   incrimina- 
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tion  by  the  consistent  statement  of  an  eye-witness,  a 
full  and  free  confession  of  the  deed,  and  that  it  was 
perpetrated  for  hire,  an  injunction  of  secrecy  as  to 
money  accidentally  discovered  in  his  possession,  care- 
ful hiding  before  accused;  what  more  could  be  re- 
quired  or   shown   in   any  case? 

It  is  a  vain  impeachment  of  the  defendant's  con- 
fession to  say  that  it  was  made  when  he  was 
somewhat  under  the  influence  of  whisky,  and  that, 
subsequently,  when  sober  and  imprisoned,  he  firmly 
denied  its  truthfulness.  There  is  no  proof  or  indi- 
cation that  he  was  not  in  the  fullest  possession  of 
his  mental  faculties  at  the  time  he  confessed  his 
guilt;  on  the  contrary,  the  manner,  time,  place,  and 
substance  of  the  confession  show  deliberation  and 
intelligence  on  his  part.  That  the  confession  was 
unwise,  and  the  subsequent  denial  more  consistent 
with  his  desire  to  save  himself  from  the  conse- 
quences of  his  crime,  can  hardly  be  doubted.  But 
slight  intoxication  could  not  impair  the  force  or 
truthfulness  of  the  confession  made.  Such  a  condi- 
tion is  not  likely  to  render  one  false.  In  vino 
Veritas. 

The  Hon.  C.  J.  Sawyers,  who  presided  as  Spe- 
cial Judge  at  the  trial,  gave  the  jury  a  clear,  accu- 
rate, illustrative,  and  comprehensive  charge.  Of  it 
no  complaint  has  been  made.  It  is  assigned  as  error, 
however,  that  he  declined  to  give  an  instruction  re- 
quested by  the  defendant's  counsel.  That  instruction 
h    in    these    words:     **If    the    proof    shows   that  the 
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defendant,  Mynatt  Leach,  entered  into  a  conspiracy 
to  kill  John  D.  Heck,  bat  afterwards  abandoned  his 
purpose,  and  was  forced  to  kill  him  in  order  to 
save  his  own  life,  he  would  not  be  guilty  of  murder 
in  the   first   degree." 

This  proposition  was  applicable  to  no  theory  or 
phase  of  the  case  developed  in  the  proof,  and,  for 
that  reason,  if  no  other,  the  Court's  declination  was 
right.  There  was  no  evidence  that  the  defendant 
abandoned  his  deadly  purpose  towards  Heck,  or  that 
he  was  forced  to  kill  him  to  save  his  own  life.  It 
is  true  that  he  said  in  his  confession  that  he  <  <  come 
very  near  backing  out,  and  that  it  was  kill  or  be 
killed,"  but  that  statement  did  not  justify  the  in- 
struction requested.  It  imports  neither  an  abandon- 
ment of  his  purpose  to  take  Heck's  life  nor  the  use 
of  force  to  compel  its  execution.  If  it  be  true  that 
one  of  his  co-conspirators  was  near  by  with  a  gun 
and  in  a  threatening  attitude  toward  the  defendant, 
as  the  confession  may  indicate,  that  would  work  no 
diminution  of  his  offense.  In  such  a  case,  if  in 
fact  a  real  one,  it  was  his  duty  to  spare  Heck,  and 
at  the  same  time  protect  himself  by  turning  his 
weapon  upon  his  threatening  confederate.  He  could 
not,  with  any  degree  of  legal  palliation,  elect  a  course 
absolutely  safe  to  himself,  and  slay  an  innocent  man, 
rather  than  take  some  risk  to  himself  in  an  equal 
combat  with   a   relentless   companion. 

On  the  motion  for  a  new  trial  an  effort  was 
made   to   show   that  James   Craig  and   William    Beets, 
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two  of  the  jurors  who  participated  in  the  trial  of 
the  case,  had,  before  becoming  jurors,  formed  and 
expressed  opinions  unfavorable  to  the  defendant.  The 
trial  Judge  heard  the  testimony  of  all  the  witnesses 
offered  on  this  subject,  and,  after  considering  the 
same,  overruled  the  motion.  His  action  in  so  doing 
is   now   complained   of   as  erroneous. 

The  clear  preponderance  of  the  testimony  on  this 
subject  is  to  the  effect  that,  some  three  weeks  before 
the  trial,  William  Beets  and  several  other  neighbors 
were  on  a  visit  at  the  house  of  James  Craig,  and 
that  while  there  they  engaged  in  conversation  about 
three  or  four  recent  murders  in  the  neighborhood, 
and,  without  the  mention  of  a  single  fact  as  to  any 
one  of  them,  expressed  the  general  opinion  that  any 
man  who  would  waylay  and  shoot  another  ought  to 
be  hung.  The  attacked  jurors  concurred  in  that 
opinion.  The  weight  of  the  evidence,  however,  is 
with  them  in  the  insistence  that  the  murders  of  Craig 
and  Hackworth  and  McCoy  were  those  referred  to, 
and  that  the  name  of  Heck  was  not  mentioned,  and, 
consequently,  that  the  opinion  expressed  could  have 
had  no  direct  reference  to  him.  But  if  it  had  re- 
ferred to  him,  and  him  alone,  as  some  of  the  wit- 
nesses say,  the  jurors  would  have  been  competent, 
nevertheless.  The  expression  of  a  general  opinion 
that  a  man  who  will  waylay  and  kill  another  ought 
to  be  hung  works  no  disqualification.  To  be  dis- 
qualifying, the  opinion  must  be  as  to  the  guilt  or 
innocence  of   the  particular  person  charged,   and   must 
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be  based  upon  personal  knowledge  of  the  facts  of 
the  case,  or  upon  a  statement  of  the  facts  made  by 
the  witnesses,  or  by  some  one  who  has  heard  the 
witnesses  relate  them.  Conatse?*  v.  State^  12  Lea, 
436;  Speiicer  v.  State^  15  75.,  539;  Woods  v.  State^ 
antey  p.  182.  It  is  not  disclosed,  or  even  inti- 
mated in  this  record,  that  the  jurors.  Beets  and  Craig, 
or  any  other  person  engaged  in  the  conversation  at 
the  house  of  the  latter,  knew,  or  had  heard,  or 
undertook  to  state,  any  fact  touching  the  guilt  or 
innocence  of  the  defendant  in  this  case.  It  follows, 
therefore,  that  those  jurors  could  not  properly  have 
been  held  to  be  disqualified  under  any  view  of  the 
evidence   produced   on   the   motion   for   a   new   trial. 

The  jury's  finding  of  ''mitigating  circumstances" 
devolved  upon  the  trial  Judge  the  important  duty  of 
deciding  whether  the  defendant  should  suflfer  the  death 
penalty  or  undergo  imprisonment  in  the  State  prison 
for  life.  Whether  the  one  sentence  or  the  other 
should  be  pronounced  was  a  matter  of  legal  discre- 
tion with  him.  Code,  §5257;  M.  &  V.,  §6098; 
Shannon,  §7232;  Greer  v.  State,  3  Bax.,  322;  Lewis 
V.  State,  3  Head,  127,  150;  Mann  v.  State,  lb.,  374; 
Lancaster   v.   State,    91    Tenn.,    268,    290. 

Being  of  the  opinion  that  the  proof  disclosed  no 
mitigation  of  the  crime,  he  rightfully  pronounced  the 
sentence  of  death;  and  this  Court,  concurring  in  that 
opinion,    affirms   the   judgment. 
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Dunn  v.   Dunn 

AND 

Jarvis  v.  McConnell. 

{Knoxville.     October  25,   1897.) 

1.  Taxation.    Tax  lien  superior  to  mortgage  Uen. 

There  exists,  under  our  system  of  taxation,  a  lien  upon  mort- 
gaged lands  for  all  taxes.  State,  countj,  and  municipal,  that 
is  prior  and  superior  to  the  mortgage  lien,  regardless  of 
whether  the  taxes  accrue  before  or  after  the  execution  of  the 
mortgage.     (Po^t,  pp.  599-012.) 

Acts  construed:  Acts  1871,  Ch.  68;  Acts  1889,  Ch.  96,  {{27,  76. 

Code  construed:  {969  (S.);  {  806  (M.  A  V.). 

Cases  cited:  State  v.  Hill,  87  Tenn.,  638;  NashTille  u  Conran, 
4  10  Lea,  209;  Ferguson  u  Quinn,  97  Tenn.,  46;  32  N.  J.  Eq., 
676;  20  N.  J.  Eq.,  186;  38  N.  J.  Eq.,  336;  49  N.  J.  Eq.,  1. 

2.  Same.    Paid  out  of  proceeds  of  ttiortgajged  property. 

The  taxes  due  on  mortgaged  lands  at  the  date  of  a  foreclosure 
sale  made  under  decree  of  Court,  will  be  ascertained  by 
proper  reference,  and  ordered  paid  out  of  the  proceeds  of 
sale  upon  the  CourVs  own  motion,  without  any  intervention 
of  the  State,  county,  or  municipality  to  whom  the  taxes  may 
be  due.     {Post,  pp.  612,  613,) 


FROM    HAMILTON   AND   KNOX. 


Dunn   V,   Dunn    appealed   from   Chancery   Court  of 
Hamilton  County.      T.   M.  McConnell,   Ch. 
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Wheeler  &  McDermott  for  J.   I.   Dunn. 

Spurlock  &  Latemore  for  S.  J.  Dunn. 

Cooke,  Swaney  &  Cooke  and  Attorney-general 
Pickle   for   State. 

C.   R.   Evans  for   County. 

J.  H.  Cantrell  for   Chattanooga. 

Jarvis  v.  McConnell  appealed  from  Chancery  Court 
of  Knox   County.      H.  B.  Lindsay,   Ch. 

CoRNicK,  Sansom  &  Cornick  for  Jarvis. 

J.  W.  Caldwell  for   Knoxville. 

Attorney-general    Pickle   for   State   and   County. 

Wilkes,  J.  These  two  distinct  cases  involve  the 
same  questions  of  law,  and  are  heard  together  in 
this  Court,  though  originating  in  the  Chancery  Court 
of  .different  counties.  The  question  presented  is  the 
relative  rights  and  priorities  of  tax  liens,  and  the 
liens  of  mortgagees  whose  mortgages  were  in  ex- 
istence before  the  taxes  were  assessed  and  levied. 
The  bill  in  each  case  was  filed  by  a  mortgagee  to 
foreclose  a  mortgage,  and  apply  the  proceeds  to  the 
payment  of  the  debt  secured  thereby.  In  each  case 
there  was  a  reference  under  the  statute,  and  a  re- 
port by  the  Master  showing  unpaid  taxes  upon  the 
real  estate  involved.  In  the  case  first  named,  the 
Master  reported  unpaid  taxes  for  1892,  1893,  1896, 
and    1896,    due   to    the    State,    the   county   of    Hamil- 
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ton,  and  city  of  Chattanooga,  in  the  aggregate  amount 
of  $367.07,  and  that  they  were  a  lien  upon  the 
property.  Complainant,  mortgagee,  excepted  to  this 
report  because  the  Master  did  not  report  that  his 
lien  was  superior  to  that  for  taxes.  This  was  over- 
ruled by  the  Chancellor.  In  the  case  last  named, 
taxes  were  reported  as  delinquent  to  the  State, 
county  of  Knox,  and  city  of  Knoxville,  for  the  years 
1893,  1894,  1895,  and  1896,  and  the  tax  lien  was 
reported  as  inferior  to  that  of  the  mortgagee.  This 
was  excepted  to,  and  the  exception  overruled  by  the 
Chancellor.  In  the  case  first  named  the  mortgage 
was  executed  in  1890,  proceedings  to  foreclose 
were  instituted  in  1894,  and  decree  of  sale  made  in 
1896.     In   the   latter   case  the  mortgage  was   executed 

in   1889,   proceedings  to  foreclose  were   begun  in  , 

and  the  decree  of  sale  were  had  in  1896.  In  each 
case  the  proceeds  of  sale  were  insufficient  to  pay 
the  mortgage  debts.  Both  causes  have  been  before 
the  Court  of  Chancery  Appeals;  the  only  real  ques- 
tion being  whether  the  tax  lien  is  superior  to  that 
of  the  mortgagee,  and  whether  the  taxes  shall  be 
paid  first  out  of  the  proceeds  of  sale  under  control 
of   the  Court. 

In  the  first  case  named,  the  Court  of  Chancery 
Appeals  held  that  the  lien  of  the  mortgagee  was 
superior.  In  the  case  last  named,  which  was  heard 
afterward,  they  held  that  the  tax  lien  was  superior, 
and  state  in  their  opinion  that,  upon  a  further  hear- 
ing and  more   mature  consideration,   they  are  of  opin- 
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ion  that  the  latter  holding  is  the  correct  one  in  both 
cases,  and  that  the  tax  liens  are  superior,  and  should 
be  first  paid  out  of  the  proceeds.  Both  cases  are 
before  us  on  appeal,  and  the  same  question  is  pre- 
sented as   was   involved   in  the   Courts    below. 

In  the  case  last  mentioned,  the  proceedings  and 
appeal  are  altogether  regular.  In  the  first  case,  they 
are  somewhat  irregular,  and  especially  as  to  the 
manner  in  which  the  appeal  is  taken  and  prosecuted 
from  the  Court  of  Chancery  Appeals.  In  the  case 
last  mentioned,  the  mortgagee  appeals,  and  assigns 
error.  In  the  first-named  case  the  appeal  is  prayed 
by  the  defendants,  but  they  have  assigned  no  errors, 
and  do  not  manifest  any  interest  in  the  result.  Only 
the  State,  county  of  Hamilton,  and  city  of  Chatta- 
nooga appear;  but  neither  of  these  was  formally 
made  a  party  in  the  Court  below,  nor  in  the  Court 
of  Chancery  Appeals,  and  they  have  not  appealed  to 
this  Court,  but  seek  to  work  out  their  rights  under 
the  appeal  prayed  by  the  defendants.  It  appears 
also  that  in  that  case  neither  the  State,  county,  nor 
city  filed  any  brief  in  the  Court  of  Chancery  Ap- 
peals  raising   the   question   now   presented. 

It  appears  that  in  the  Hamilton  County  case  the 
mortgagor,  after  executing  his  mortgage,  sold  his 
rights  in  the  premises,  and  his  vendee  ia  before  the 
Court.  The  note  secured  by  the  mortgage  was  made 
to  the  Lombard  Investment  Company,  a  foreign  cor- 
poration, but  afterwards  assigned  to  Mrs.  Keithly,  a 
nonresident. 
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Passing  by  much  that  is  said  as  to  the  magnitude 
of  the  interests  involved,  and  the  great  danger  to  the 
State  and  counties  and  municipalities  tha^t  would  ac- 
crue in  the  event  the  holding  of  this  Court  should 
be  adverse  to  the  superiority  of  the  taxes  as  being 
matters  which  cannot  control  the  action  of  this  Court, 
we  come  to  the  single  question  involved  in  the  case, 
which  is  the  priorities  between  liens  for  taxes  and 
liens  of  mortgagees;  or,  in  other  words,  where  the 
taxes  have  been  assessed  and  levied  after  the  execu- 
tion of  the  mortgage,  and  where  the  proceeds  of  sale 
of  the  mortgaged  property  are  under  control  of  Court, 
and  not  sufficient  to  satisfy  both  liens,  which  shall 
be  first  paid  out  of  such  proceeds?  Chapter  68, 
Acts  of  1871  (M.  &  V.  Compilation,  §806;  Shan- 
non, §969),  provides:  '*  Whenever  real  estate  is  sold 
under  the  decree  of  any  Court  in  the  State,  it  shall 
be  the  duty  of  the  Judge  of  said  Court,  before  sale 
is  confirmed  to  the  purchaser,  to  have  a  reference 
made  to  the  Clerk  or  Clerk  and  Master  to  ascertain 
if,  upon  the  day  of  sale,  there  were  any  taxes  due 
and  unpaid  which  were  a  lien  upon  said  real  estate; 
and  if  it  is  found  that  there  were  taxes  which 
were  a  lien  upon  the  real  estate  upon  the  day  of 
sale,  a  decree  shall  be  entered  in  the  qause  stating  the 
amount  of  taxes,  and  directing  the  Clerk  and  Master 
or  Clerk  to  pay  said  taxes  out  of  the  first  money 
collected   from    the   sale   of   the   said   real   estate/' 

The   argument   is   that  the  force   and   effect  of  this 
statute    is    to    create    and    fix    a    first    lien    upon  all 
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lands,  superior  to  all  other  liens  from  the  time 
taxes  are  assessed,  and  to  provide  that  when  the 
lands  are  sold,  the  proceeds  shall  first  be  applied  to 
the  satisfaction  of  such  taxes;  that  such  is  not  only 
the  plain  provision  of  this  statute  but  is  the  spirit 
and   effect  of   all   our  tax   laws  before  and  since  that 

date,  so  far  as  they  relate  to  the  lien  and  priority 
of  taxes;  that  .such  has  been  the  common  under- 
standing of  the  financial  and  other  officers  of  the 
State  and  of  the  legal  profession,  and  is  in  accord 
with  the  previous  rulings  of  this  Court  when  prop- 
erly  understood   and    applied. 

On  the  other  hand,  it  is  insisted  that  this  act 
does  not  make  taxes  a  lien  prior  and  superior  to 
all  other  liens,  when  such  other  liens  arise  before 
the  assessment  and  levy  of  the  taxes,  and  that  it 
does  not  attempt  to  settle  the  priorities  between  tax 
and  other  liens,  but  leaves  each  to  its  own  status  and 
order,  and  the  direction  to  pay  taxes  out  of  the  pro* 
ceeds  of  sale  applies  only  to  such  taxes  as  are  & 
prior  claim  upon  such  lands  or  their  proceeds  in 
their  order — a;*,  for  instance,  when  they  were  fastened 
upon  such  lands  prior  to,  or  at  the  time  of  the 
mortgage.  Both  contentions  are  supported  by  short 
extracts  and  expressions  from  our  reported  cases, 
taken  out  of  their  proper  connection,  and  presenting 
only  partial  views  of   the  real  holdings  of   the  Court* 

Section  27,  Ch.  96,  Acts  of  1889,  provides  as 
follows:  <<That  the  assessed  taxes  on  all  real  estate^ 
including    the   taxes    on    polls,    and    all    damages    and 
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costs  accruing  thereon,  shall  be  and  remain  a  lien 
upon  such  real  estate  from  the  tenth  of  January  of 
each   and   every   year." 

Section  76  of  the  same  Act  provides  "that  no 
assessment  shall  be  invalid  because  the  number  of 
acres  or  the  size  and  dimensions  of  any  tract,  lot, 
or  parcel  of  land,  has  not  been  precisely  named,  or 
the  amount  or  valuation  or  tax  not  precisely  given, 
nor  because  the  property  has  been  assessed  in  the 
name  of  a  person  who  did  not  own  the  same,  nor 
because  the  same  was  assessed  to  unknown  owners, 
nor  on  account  of  any  objection  or  informality  merely 
technical,  but  all  such  assessments  shall  be  good  and 
valid."  Substantially  the  same  provisions  were  con- 
tained in  the  Code  of  1868,  and  have  been  contin- 
ued in  various  Acts  since  then,  and  were  brought 
into  the  compilation  of  Milliken  &  Vertrees  in  1884, 
and  are  repeated  in  the  Acts  of  1891  and  1895, 
except  that  in  the  latter  Act  it  is  provided,  in  ad- 
dition, by  Section  84,  *'that  hereafter  the  proceed- 
ings against  any  delinquent  corporation  shall  be  an 
action  171  retn  purely;  and  it  shall  not  be  necessary, 
in  order  to  make  a  good  and  valid  title,  to  proceed 
personally  against  the  parties  owning  the  same,"  etc. 
Under  these  and  similar  statutes,  it  has  been  uni- 
formly held  that  mere  irregularities  in  the  assessment 
of  taxes  will  not  release  their  lien — as,  for  instance, 
if  the  property  is  assessed  to  wrong  person  as  owner, 
or   to   a   part   only   of   several   owners. 

It  is   conceded    that    the    laws   make   taxes    a    lien 
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upon  lands,  and  that  it  is  within  the  power  of  the 
Legislature  to  make  such  tax  liens  prior,  in  point 
of  right  of  satisfaction,  to  all  others,  but  it  is  in- 
sisted that  it  has  not  done  so  in  express  terms.  In 
order  to  make  such  liens  paramount  and  prior  to 
all  other  liens,  we  are  of  opinion  that  it  is  not  nec- 
essary that  the  statutes  so  provide  in  express  terms 
— that  is,  iv  totidmn  verbis — but  such  result  will  fol- 
low if  it  appears,  by  necessary  implication  from  all 
the  Acts  upon  the  subject,  that  such  was  the  legis- 
lative intent  and  purpose.  Hmoell  v.  Ellis  Co.^  32 
N.  J.  Eq.,  676;  Campbell  v.  Dewitt,  6  C.  E.  Green, 
186;  Pennington  v.  MendeSj  38  N.  J.  Eq.,  336;  Bo- 
rernus   v.  Cameron^   49   N.  J.  Eq.,  1. 

It  is  argued  that  under  the  authorities  taxes  are 
regarded  in  two  diflferent  lights.  In  the  one  they 
are  made  a  proceeding  strictly  in  rem^  and  in  such 
cases  it  is  conceded  they  fix  themselves  upon  the 
land,  and  the  lien  becomes  prior  to  all  others.  In 
the  other  they  are  regarded  as  personal  debts  against 
the  owner,  to  be  made,  in  the  first  instance,  out  of 
his  personal  property,  and  the  land  is  only  to  be 
subjected  as  a  last  resort.  And  when  this  rule  pre- 
vails it  is  said  the  tax  lien  is  not  prior,  inasmuch 
as  it  is  not  notice  to  the  world  that  it  is  fixed, 
primarily,  upon  the  land.  While  our  statutes  and 
decisions  have  recognized  that  taxes  upon  lands  are 
also  personal  debts  against  the  owner,  and  may  be, 
in  the  first  instance,  collected  out  of  his  personal 
estate,    still,    the   underlying   principle    in    our    system 
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is  that  the  land  or  res  is  the  real  matter  upon 
which  the  tax  fastens,  and  to  which  its  lien  attaches, 
and  the  provision  in  the  statute  that  such  lien  shall 
remain  upon  real  estate,  necessarily  implies  that  it 
is  to  fasten  upon-  and  continue  to  attach  to  the  land, 
no  matter  whether  it  may  be  transferred  or  remain 
in  the  hands  of  the  original  owner  or  become  in- 
cumbered. 

Again,  the  statutes  have  never  recognized  the  idea 
of  apportioning  taxes  upon  lands  among  several  par- 
ties who  may  own  interests  therein — as,  the  vendor 
and  vendee,  mortgagor  and  mortgagee,  judgment 
creditor  and  debtor — but  the  land  is  assessed  at  its 
full  value  to  the  party  claiming  and  ostensibly  own- 
ing the  same,  and  as  though  he  owned  the  fee 
simple  free  from  all  incumbrances  and  liens.  In 
the  case  of  life  tenant  and  remaindermen  the  entire 
property  is  assessed  to  the  life  tenant,  and  he  is 
required   to   pay   the   entire   taxes. 

It  is  true  that  if  they  become  delinquent,  only  his 
life  interest  (prior  to  the  Act  of  1897)  could  be  sold, 
but  this  was  upon  the  theory  that  the  life  estate 
was  made  to  bear  the  taxation  to  the  full  value 
and  entire  interest  in  the  land,  and  no  tax  was  im- 
posed on  the  remainderman.  The  difference  between 
the  cases  of  a  life  tenant  and  remainderman  and 
that  of  the  mortgagor  and  mortgagee,  is,  we  think, 
well  marked.  A  life  tenant  has  the  entire  interest  in 
the  property,  legal  and  equitable,  limited,  it  is  true, 
as   to   time,    but   not   as   to   the   quantum    of   estate  in 
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jrrcBsentl,  while  in  the  case  of  mortgagor  and  mort- 
gagee the  one  has  a  legal  and  the  other  an  equi- 
table estate  only,  in  the  same  premises  and  at  the 
same  time.  The  land  and  the  mortgagee's  interest 
are  separate  and  distinct  things,  for  while  the  land 
is  taxed  in  the  hands  of  the  mortgagor,  and  to  its 
full  value,  the  mortgagee  is  taxed  upon  his  notes 
and  the  mortgage  which  he  holds  to  secure  them. 
They  are  thus,  for  tax  purposes,  treated  as  separate 
and  distinct  properties.  But  there  is  no  tax  upon 
a  life  estate  and  at  the  same  time  upon  the  remain- 
der, the  entire  value  of  the  land  being  taxed  upon 
the  life  estate.  We  are  cited  to  a  number  of  *^cases 
which  are  said  to  be  controlling  in  this  case,  among 
them  Nashville  v.  Cowauy  10  Lea,  209;  Cardwell  v. 
Crumley^  85  S.  W.  Rep.,  767;  Anderson  v.  Post^ 
38  8.  W.  Rep.,  283;  State  v.  Campbell^  41  S.  W. 
Rep.,    937;  Ferguson   v.  Quznn,    12    Pickle,    36. 

Without  going  into  an  analysis  of  these  cases  or 
commenting  at  length  upon  any  of  them,  we  are 
of  opinion  that  in  none  of  them  is  the  question  in- 
volved which  is  presented  in  this  case.  In  all  of 
the  cases,  except  JFerguson  v.  Quinn  and  State  v. 
Campbell^  the  question  presented  was  the  rights  of 
the  purchaser  at  tax  sale,  and  in  none  of  them  was 
the  question  presented  of  the  relative  rights  and  pri- 
orities of  the  State,  county,  and  city  as  against  other 
lienors  in  funds  derived  from  a  sale  of  the  prop- 
erty involved.  The  cases  of  Ferguson  v.  Quinn  and 
State  v.    Campbell    presented    the   liability   of   the    life 
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tenant  and  remainderman  for  taxes  Inter  sesey  and 
the  right  of  the  State  to  sell  the  remainder  estate 
for  taxes  accrued  during  the  existence  of  the  life 
tenancy.  While  it  is  well  settled  that  a  purchaser 
at  tax  sale  gets  only  a  derivative  title,  this  still  does 
not  determine  the  question  here  involved  as  to  how 
the  proceeds  shall  be  divided  between  the  tax  and 
other  liens  on  the  property,  when  it  is  sold  under 
Court   proceedings. 

We  do  not  consider  the  cases  to  which  we  have 
been  cited  as  controlling,  nor  to  any  material  extent 
bearing  on,  this  case.  Here  the  rights  of  the  pur- 
chaser at  tax  sale  are  not  involved.  It  is  purely 
a  question  of  the  appropriation  of  the  funds  received 
from  a  sale  of  the  property  not  made  in  this  in- 
stance under  a  tax  proceeding,  but  under  a  proceed- 
ing when  the  entire  interest  in  the  property  is  sold 
in  accord  with  the  provisions  and  under  the  terms 
of  a  mortgage.  The  question  of  the  application  of 
the   proceeds   is   the   only   question   involved. 

The  assessment  and  collection  of  taxes  is  one  of 
the  most  important  functions  of  government.  It  is 
the  theory  of  our  system  that  all  property  must  pay 
taxes  unless  exempted,  and  that  taxes  shall  be  uni- 
form. It  is  certainly  not  a  proper  construction  of 
either  the  letter  or  spirit  of  our  laws  relating  to 
taxation  that  the  State  must  advise  itself  of  all  in- 
cumbrances on  land,  whether  mortgages,  judgment, 
or  other  Jiens,  and  have  regard  to  these  incum- 
brances   in    laying    its    taxes,    apportioning    them   be- 
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tween  the  creditor  and  debtor.  On  the  contrary, 
the  theory  is,  and  has  always  been,  that  the  State 
will  lay  its  taxes  upon  the  land  in  the  hands  of  the 
apparent  owner,  and  collect  them,  if  necessary,  from 
the    land. 

Construing  the  Acts  of  1871,  Ch.  68  (M.  &  V., 
§  806),  before  referred  to,  this  Court,  in  State  v. 
Hill,  3  Pickle,  638,  said:  ^' Taxes  are  by  this  Act 
made  a  prior  charge  and  lien  upon  the  thing  taxed, 
and  override  all  liens,  mortgages,  and  incumbrances 
of  whatever  kind  there  might  be  upon  the  property, 
for  the  Act  expressly  requires  that  the  taxes  shall 
be  paid  out  of  the  first  money  collected  from  the 
sale   of   real   estate." 

While  this  latter  case  is  not  directly,  it  is  more 
nearly  in  point  in  principle  than  the  other  cases 
cited.  It  was  a  bill  filed  to  collect  back  or  delin- 
quent taxes.  Mrs.  Hill  had  bought  a  lot  at  chan- 
cery sale,  and  paid  the  purchase  money.  This  pur- 
chase money  was  distributed  without  paying  the  taxes 
on  the  land,  and  the  Court  held  that  the  taxes  oh 
the  land  were  a  specific  lien  upon  it  when  it  was 
sold,  and  that  holding  was  affirmed  by  the  Court. 
Mrs.  Hill  insisted  that  no  reference  having  been  had 
under  the  Act  of  1871,  the  lien  upon  the  land  was 
transferred  to  the  purchase  money.  This  Court  held, 
however,  that  if  the  reference  was  not  had  nor  re- 
port made  and  taxes  paid  as  that  Act  provides,  the 
purchaser   took   it   subject   to   the   taxes,    and   the   lien 
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continued,    notwithstanding    the    sale    and    payment   of 
the   purchase   money   by   the   purchaser. 

We  are  of  opinion  that  the  very  force  and  effect 
of  this  statute  of  1871  is  that  whenever  the  aid  of 
the  Courts  of  the  State  is  invoked  to  enforce  the 
liens  of  the  mortgagee  or  for  any  other  purpose  re- 
quiring a  sale  of  the  land,  the  Court  will,  as  an 
incident  to  granting  relief,  require  that  all  taxes  on 
the  property  sought  to  be  sold  shall  be  discharged, 
and  that  they  shall  be  first  paid  out  of  the  pro- 
ceeds of   sale. 

It  follows  that  all  mortgages  taken  upon  land  are 
taken  subject  to  this  law,  and  the  stipulations  of 
this  Act  are  virtually  incorporated  into  every  mort- 
gage, and  made  a  part  of  its  terms.  We  do  not 
mean  to  say  that  the  mortgagee  can  escape  such  a 
result  by  foreclosing  his  mortgage  without  the  aid 
of  a  Court.  Such  case  is  not  before  us.  But  we 
do  not  see  why  a  purchaser  at  such  private  sale 
would  not  take  the  property  subject  to  all  assessed 
and  unpaid  taxes.  But  we  are  here  dealing  with  a 
case  which  is  directly  and  explicitly  within  the  terms 
of  the  statute,  and  its  provisions  must  be  enforced. 
Nor  do  we  think  the  Act  contemplates  only  the  taxes 
which  were  delinquent  when  the  mortgage  was  made, 
but  it  clearly  refers  to  and  embraces  all  that  are 
due  and  owing  at  the  time  the  sale  is  made,  no 
matter  when  assessed.  This  construction  operates 
with  no  hardship  upon  a  mortgagee.  He  can,  in 
his   mortgage,    provide  that   taxes  shall    be   kept  down 
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by  the  mortgagor,  under  pain  of  foreclosure,  and  it 
is.  stated  in  argument  that  such  provision  is  common, 
and  is  contained  in  the  mortgage  in  the  first-named 
case.  How  this  is  we  cannot  tell.  The  mortgage 
is  not  before  us,  only  so  much  of  the  record  being 
brought  up  as  was  deemed  material  to  present  the 
questions.  On  a  contrary  holding,  it  is  easy  to  see 
how  much  of  the  real  estate  of  the  country  may  be 
covered  up  from  taxes  by  means  of  mortgages,  and, 
in  case  of  foreign  creditors,  not  only  the  land,  but 
also  the  debts  held  by  the  mortgagee  may  escape 
taxation  altogether.  In  the  case  of  Nashville  v. 
Cmoan^  the  only  question  involved  was  whether  a 
purchaser  at  tax  sale  made  for  the  taxes  of  1877 
took  it  free  of  all  other  taxes  which  had  been  as- 
sessed, and  were  a  lien  upon  it.  The  contest  in 
the  Court  below  was  between  the  city  of  Nashville, 
the  taxpayer,  and  the  purchaser  at  the  sale,  for  the 
taxes  of  1877.  The  contest  in  this  Court  was  be- 
tween the  city  and  Brien,  the  purchaser  at  tax  sale, 
and  the  Court  held  that  he  took  the  land  under  the 
sale  incumbered  with  the  taxes  which  were  upon  it. 
The  case  of  Cardwell  v.  Ci*umley  is  a  decision  by 
the  Court  of  Chancery  Appeals,  reported  in  35  S. 
W.  Rep.,  767,  and  it  simply  holds  that  a  purchaser 
at  tax  sale  of  land  assessed  to  a  vendor  and  sold 
as  his  land,  cannot  defend  against  the  vendor,  who 
had  a  prior  lien  upon  the  land  and  who  was  not 
made  a  parly  to  the  tax  proceeding.  In  the  result 
reached    in     that     case     this    Court    concurred.      An- 
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derson  v.  Post,  also  an  opinion  of  the  Court  of 
Chancery  Appeals,  reported  in  38  S.  W.  Kep.,  283, 
was  a  case  of  an  assessment  void  for  vital  irregu- 
larities and  insufficiency,  and  was  affirmed  upon  that 
ground  by  this  Court.  The  cases  of  Fergusoii  v. 
Qiiinn  and  State  v.  Cam-phell  have  already  been  re- 
ferred to  as  not  in  point.  None  of  these  cases  pre- 
sent the  question  involved  in  the  present  litigation, 
and  the  facts  in  these  cases  are  entirely  dissimilar 
to   those   in    the   cases   mentioned. 

It  is  said  that  in  the  case  of  Dunn  v.  Dunn^  the 
Hamilton  County  case,  that  this  Court  has  no  juris- 
diction to  pass  upon  the  questions  involved,  inasmuch 
as  only  the  defendants,  Dunn  and  wife,  have  ap- 
pealed and  assigned  no  errors,,  and  the  State  and 
county  and  city  have  not  appealed,  and  have  never 
been  made  parties,  and  thus  the  case  is  not  before 
us.  The  statute  of  1871,  before  referred  to,  clearly 
contemplates  that  in  all  cases  of  sales  of  land  by 
the  Court  there  shall  be  a  reference  and  decree  for 
unpaid  taxes.  The  reference  was  made  in  this  case, 
and  the  question  presented  informally,  and  a  report 
was  made  and  acted  upon,  and  confirmed  by  the 
Court  and  a  decree  rendered.  An  exception  was 
made,  in  the  Court  below,  as  was  stated  on  its  face, 
for  the  purpose  of  having  the  Court  pass  upon  the 
legal  question.  It  would  then  have  been  proper  for 
the  State,  county,  and  city,  pursuing  a  correct  prac- 
tice, to  make  themselves  parties  to  the  suit  to  have 
their   rights   determined,    and   to   be   better  enabled  to 
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present  the  matter  in  the  appellate  Court.  The  ques- 
tion is,  however,  properly  and  accurately  presented 
in  the  Knox  County  case.  The  Hamilton  County 
case  is  before  us  on  the  appeal  of  the  defendants, 
so  that  jurisdiction  attaches,  and  the  Court,  seeing 
from  the  record  that  taxes  are  due  upon  the  prop- 
erty sold,  will  make  the  orders  necessary  for  their 
payment. 

The  causes  will  be  remanded  to  the  Courts  below, 
to  the  end  that  the  taxes  may  be  paid  first  out  of 
the  funds  in  Court,  next  the  costs  of  the  causes  will 
be  paid,  and  the  remainder  of  the  funds  will  be 
distributed   as   the   Courts   below   may  direct. 
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Jones  v.  Richaedson. 
{Knoxville.      October    27,   1897.) 

1.  Chaboe  of  Court.     Erroneously  invades  province  of  Jury. 

Upon  the  facts  stated  in  the  opinion,  the  Court  erroneously  as- 
sumed, in  his  charge  to  the  jury,  that  there  was  no  proof  of 
partnership  in  the  ownership  of  the  goods  involved  in  this 
suit.     {Posty  pp.  615,  616.) 

2.  ExBCUTiON.     Levif  upon  partnership  property. 

An  execution  may  be  levied  upon  the  interest  of  one  partner  or 
joint  owner  in  the  common  property  for  his  individual  debt. 
The  levy  is  effected  by  seizure  of  the  entire  common  property, 
or  some  considerable  portion  of  it  sufficient  to  warrant  further 
proceedings  by  sale  of  the  interest,  or  by  bill  in  equity,  before 
sale,  to  wind  up  the  partnership.     (Post,  p.  616.) 

Cases  cited:  Rains  v.  McNairy,  4  Hum.,  358;  Log^n  v.  Hartford 
Coal  Co.,  9  Heis.,  690;  Sanders  v.  Bartlett,  12  Heis.,  318;  Knight 
V.  Ogden,  2  Tenn.  Ch.,  477;  Haskins  v.  Everett,  4  Sneed,  531. 

3.  Replevin.     For  partnership  property. 

Replevin  will  lie  by  a  partner,  upon. his  giving  proper  bond,  to 
recover  partnership  property  from  an  officer  holding  it  under 
levy  for  the  individual  debt  of  a  co-partner.    (Post,  pp.  616, 617.) 

Case  cited:  Rains  v.  McNairy,  4  Hum.,  358. 
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T.   L*.   Carty   for  Jones. 

J.  F.  J.   Lewis  for   Richardson. 

Wilkes,  J.  This  is  an  action  of  replevin  com- 
menced before  a  Justice  of  the  Peace.  Upon  appeal 
to  the  Circuit  Court  there  was  a  trial  before  the 
Court  and  jury,  and  verdict  and  judgment  for  the 
plaintiff,    and   defendants   have   appealed. 

The  property  involved  is  a  greenhouse  stock  of 
flowers,  bulbs,  and  furniture.  This  stock  was  levied 
upon  by  Hood,  an  officer,  to  satisfy  an  execution  in 
favor  of  Jones  Bros.  &  Martin,  as  the  property  of 
James  G.  Richardson  and  W.  H.  Henderson.  They 
were  replevied  by  Mary  S.  Richardson.  It  appears 
that  the  stock  at  one  time  belonged  to  the  plaintiff, 
Mary  S.  She  permitted  it  to  remain  in  the  hands 
of  W.  H.  Richardson,  her  father,  and  James  G. 
Richardson,  her  brother,  and  they  carried  on  the 
business  for  several  years,  using  the  general  stock 
and  adding  to  it,  and  not  keeping  the  original  and 
added  stock  separate,  and  the  stock  -  was  in  this  con- 
dition  when   levied   upon. 

It  is  objected  that  the  Court  charged  the  jury 
that  there  was  no  proof  of  any  partnership;  and, 
again,  that  inasmuch  as  the  articles  added  by  James 
M.  Richardson  and  W.  H.  Richardson  could  not  be 
identified,  there  could  be  no  levy  upon  them,  and 
the  only  relief  would  be  in  equity  for  an  accounting, 
which    could   not   be   had   in   an  action   of   replevin. 

We   are  of   opinion   there   is   error   in   this   charge. 
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There  was  evidence  as  to  the  manner  in  which  these 
plants  were  grown,  handled,  and  sold,  from  all  which 
the  jury  might  have  inferred  a  partnership,  and  it 
was  error  to  take  this  question  away  from  them. 
In  addition,  the  proof  tended  to  show  that  if  the 
parties  were  not  partners,  still  they  were  joint  own- 
ers  of   the   stock. 

In  either  event,  the  interest  of  one  partner  or 
joint  owner,  in  the  common  property,  may  be  sub- 
jected to  his  individual  debt.  In  order  to  do  this, 
the  officer  having  the  execution  may  seize  the  entire 
stock,  or  some  considerable  •  portion  of  it,  sufficient 
to  warrant  further  proceeding.  Bains  v.  McNairy, 
4  Hum.,  368;  Logan  v.  Hartford  Coal  Co.^  9  Heis., 
690;  Knight  v.  Ogden,  2  Tenn.  Chy.,  477;  Sanders 
V.  Bartlett,  12  Heis.,  318;  17  Am.  &  Eng.  Enc.  L., 
1337.  After  the  levy  is  made  the  creditor  may 
proceed  in  either  of  two  ways — that  is,  may  sell 
the  interest  of  the  partner  or  joint  owner,  and  leave 
the  purchaser  to  go  into  equity  and  wind  up  the 
partnership  and  ascertain  the  interest,  or  the  judg- 
ment creditor  may,  before  sale,  in  the  same  manner, 
ascertain  the  interest,  and  subject  it  by  proper  de- 
cree. HasMiiis  V.  Everett^  4  Sneed,  531;  Knight  v. 
Ogden^  2  Tenn.  Chy.,  477.  In  any  event,  only  the 
interest  of  the  partner  or  joint  owner  can  be  sub- 
jected. Sanders  v.  Bartlett^  12  Heis.,  318,  and  cases 
cited   above;    17*  Am.    &   Eng.    Enc.    L.,    1337. 

The  partner  or  joint  owner  whose  interest  is  not 
seized,    can,    if   he   desire,    replevy   the   partnership  or 
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common  property  by  giving  bond,  in  sufficient  pen- 
alty, to  account  for  the  interest  of  the  party  levied 
upon.  That  was  not  done  in  this  case,  but  the  pro- 
ceeding was  to  recover  from  the  officer  the  entire 
property  as  belonging  exclusively  to  Mary  S.  Rich- 
ardson, and  recognizing  no  interest  in  it  of  the  judg- 
ment debtors,  James  M.  and  W.  H.  Richardson. 
The  question  made  under  the  replevin,  as  brought, 
is  whether  James  M.  and  W.  H.  Richardson  have 
any  interest  in  the  property,  and  the  claim  is  that 
they  have  not,  but  that  it  belongs  to  Mary  S.  Rich- 
ardson  alone.  This  is  a  question  for  the  jury,  under 
a  proper  charge;  but  under  the  charge,  as  given, 
the  Court  assumes  there  was  no  partnership,  and 
then  instructs  the  jury  virtually  that,  if  they  are 
joint  owners  the  only  remedy  is  in  equity.  The 
leading  case  of  Sains  v.  McNahnj^  4  Hum.,  358,  was 
not  a  case  of  partnership,  but  of  joint  or  part 
owners. 

Let   the   judgment    be   reversed,   and   the  cause   re- 
manded  for   a   new    trial. 
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Snyder  v.  Witt. 

{Knoxville,      October    27,   1897.) 

1.  Plea.    In  confession  and  avoidance. 

A  plea  iD  confession  and  avoidance,  setting'  up  accord  and  satis- 
faction of  a  claim  for  personal  injuries,  need  not  expressly 
confess  defendant's  negligence,  but  is  sufficient  if  it  impliedly 
or  hypothetically  does  so.     {PosU  pp*  619,  620.) 

(But  see  Williams  v.  McKee,  98  Tenn.,  139.) 

3.  Same.     Si7i{ile  plea  to  several  counts  good. 

A  single  plea  is  sufficient  to  two  counts  of  a  declaration  stating 
the  same  cause  of  action  in  different  language.    {Post,  p.  621.) 

3.  Negligence.    Tortfeasors. 

The  owner  of  a  push  cart,  who  leaves  it  protruding  over  a  curb- 
ing, can  be  held  liable  for  an  injury  caused  by  another  driving 
against  such  push  cart  only,  if  at  all,  on  the  theory  that  he  is 
a  joint  tort  feasor  with  the  driver.     {Post,  PP-  621,  622.) 

Cases  cited:  20  N.  Y.,  492;  105  111.,  364. 

4.  Judgment.    Satisfaction  of,  against  tort  feasors. 

The  satisfaction  of  a  judgment  for  a  personal  injury  against  one 
joint  tort  feasor  is  a  bar  to  an  action  against  the  other  joint 
tort  feasor.     {Post,  pp.  621,  622.) 

Cases  cited:  Brown  v.  Kencheloe,  3  Cold.,  192;  Knott  v.  Cunning- 
ham, 2Sneed,  205;  Brison  v.  Dougherty,  3  Bax..  93;  Richardson 
V.  McLemore,  5  Bax.,  590;  Williams  i).  Hitchings,  10  Lea,  326;  15 
Am.  Dec,  534. 
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Appeal  in  error  from  Circuit  Court  of  Knox  County. 
Joseph   W.  Sneed,  J. 


SEPTEMBER  TERM,  1897.  619 

Snyder  v.   Witt. 

Noble   Smithson    for   Snyder. 
Welcker  &  Parker  for   Witt. 
J.   W.  Caldwell  for   Knoxville. 

Wilkes,  J.  Plaintiffs  sued  defendants  for  dam- 
ages for  personal  injuries  to  Nannie  Snyder,  wife  of 
the  plaintiff,  John  Snyder.  There  was  a  verdict  and 
judgment  for  defendants,  and  plaintiffs  have  appealed 
and   assigned  errors. 

The  facts  necessary  to  be  stated  are  that  defend- 
ants are  the  keepers  of  hucksters'  stalls  at  the 
markethouse  in  Knoxville.  They  placed  two  push 
or  hand  carts  on  a  narrow  pavement  in  front  of 
their  stands  so  that  they  protruded  over  the  curbing, 
and  while  the  plaintiff,  Nannie  Snyder,  was  standing 
on  the  pavement  or  sitting  on  a  box,  an  ice  wagon 
belonging  to  J.  K.  Griffin  struck  the  push  carts,  and 
drove  them  violently  against  her,  injuring  and  bruis- 
ing her.  The  declaration  set  out  the  cause  of  action 
in  two  counts,  both  substantially  as  stated.  The 
defendatits  filed  two  pleas:  First,  not  guilty;  and, 
second,  accord  and  satisfaction,  in  that  the  plaintiffs 
had  sued  J.  K.  Griffin  previously  to  bringing  this 
action,  and  received  from  him  $110,  in  full  payment 
and  satisfaction  of  the  injuries  sustained,  and  that 
the  cause   of  action   in   each   case   was   the  same. 

Plaintiffs  demurred  to  the  second  plea  on  several 
grounds:  (1)  that  defendants  did  not,  by  their  plea, 
admit  that  they  committed   the  wrong,   and   hence  the 
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plea  was  defective  in  setting  up  an  accord  and  sat- 
isfaction; and  (2)  that  the  facts  stated  do  not  pre- 
sent such  a  case  as  would  entitle  the  defendants  to 
rely  upon  an  accord  and  satisfaction,  as  no  proper 
connection  with  Griffin  is  alleged,  and  the  pleas  do 
not  state  that  the  wrongs  were  committed  jointly 
with  Griffin;  and  (3)  that  while  the  declaration  con- 
tains two  counts,  only  one  plea  is  filed  to  both  jointly. 
The  demurrer  was  overruled,  and  the  action  of  the 
Circuit  Judge  is  assigned  as  error,  and  supported 
by  an  able  and  ingenious  argument. 
«  The  first  error  assigned  is  that  the  plea  demurred 
to  is  a  plea  in  confession  and  avoidance,  and  yet  it 
fails  to  confess  the  wrong,  so  that  its  effect  may  be 
avoided.  The  only  words  of  confession  in  the  plea 
are  that,  ^^if  plaintiffs  have  any  cause  of  action  it 
is  against  them  and  said  Griffin  jointly, ''  etc.  In 
1  Chitty  on  Pleading  (16th  Ed.),  678,  it  is  said: 
''If  a  defendant,  in  his  answer,  seeks  to  avoid  a 
cause  of  action,  he  need  not  confess  the  cause  of 
action.  He  has  a  right  to  say  I  deny  your  alleged 
cause  of  action,  but  if  you"  succeed  in  proving  it, 
still  I  am  not  liable,  because,"  etc.  In  Caruthers' 
History  of  a  Lawsuit,  191,  the  author,  in  speaking 
of  pleas  in  confession  and  avoidance,  says,  ''Such  a 
plea  may  not,  and  generally  does  not,  expressly  con- 
fess what  the  declaration  alleges,  but  there  is  always 
an  implied  confession."  It  is  a  rule  of  practice  in 
Courts  of  Law  that  whatever  is  not  denied  is  con- 
fessed. 
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It  is  next  objected  that  there  is  only  one  plea  to 
two  counts.  It  is~  admitted  that  the  two  counts  in 
the  declaration  are  virtually  the  same,  and  that  they 
state  the  same  cause  of  action  in  different  verbiacre. 
It  is  not  necessary,  in  such  cases,  to  repeat  the  same 
plea  as  often  as  there  are  counts  in  the  declaration, 
but  one  plea  may  be  filed  if  it  goes  to  the  whole 
ground  of  action.  For  instance,  one  plea  of  not 
guilty,  when  appropriate,  will  raise  an  issue  on  any 
number  of  counts  in  a  declaration.  1  Chitty  on 
Pleadings    (16th    Am.    Ed.),    674. 

The  next  question  presented  is.  Do  the  facts  al- 
leged make  these  defendants  tort  feasors  with  Griffin, 
the  owner  of  the  ice  wagon,  and  does  a  settlement 
with  him,  as  one  joint  to7*t  feasor^  release  the  other 
wrongdoers?  Cooley  on  Torts  (2d  Ed.),  684,  states 
the  law  to  be  that  the  negligence  of  third  persons, 
concurring  with  that  of  defendant  to  produce  an 
injury,  is  no  defense,  but  only  renders  the  third 
party  liable  as  a  joint  tort  feasor.  Shearman  &  Red- 
find  on  Negligence,  Sec.  122,  states  the  law  to  be, 
''all  persons  who  co-operate  in  an  act  directly  caus- 
ing injury  are  jointly  liable  for  its  consequences  if 
they  acted  in  concert,  or  unite  in  causing  an  injury, 
even  though  acting  independently  of  each  other." 
See,  to  the  same  effect,  Hilliard  on  Remedies  for 
Torts,  170;  Colegrove  v.  Railroad  Co.,  20  N.  Y.,  492; 
Railroad    Co.    v.    Shacklett,    106    111.,   364. 

If  defendants  can  be  held  liable  at  all,  under  the 
facts   in  this  case,   it  can  only  be  on   the  theory   that 
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they  are  joint  tort  feasors  with  Griffin,  and  the  only 
question  that  remains  necessary  to  be  considered,  is 
whether  the  accord  and  satisfaction  by  the  joint  tort 
feasor,  Griffin,  operated  to  discharge  these  defendants 
also.  In  Brown  v.  Kencheloe^  3  Cold.,  192,  it  was 
held  that  in  an  action  against  several  persons  for  a 
joint  trespass  and  an  injury  to  the  plaintiff,  if  be 
receive  money  in  satisfaction  of  the  wrong  done  him 
by  one  party,  it  is  a  satisfaction  as  to  all  the  de- 
fendants; and  they  are  thereby  discharged  of  all 
liability  to  the  plaintiff,  whether  the  parties  intended 
it  to  so  operate  or  not.  See,  also,  Ellis  v.  Bitzer^ 
16  Am.  Dec,  534;  1  Am.  &  Eng.  Enc.  L.  (2d  Ed.), 
428,  atid  notes;  20  Ih.  (1st  Rl.),  %^^.  and  notes. 
In  Knott  V.  Cunningham^  2  Sneed,  205,  it  is  held 
that  a  judgment  against  one  joint  trespasser,  without 
satisfaction,  is  no  bar  to  an  action  against  a  co- 
trespasser.  The  plaintiff  may  proceed  against  each, 
and  in  separate  actions,  but  he  can  have  but  one 
satisfaction  for  the  same  injury,  and  such  satisfaction 
from  one  will  preclude  him  from  proceeding  against 
the  other  defendants.  And  the  same  principle  is 
announced  and  applied  in  Brinon  v.  Dmigherty^  3 
Bax.,  93,  as  to  joint  actions  for  torts.  The  like 
rule,  however,  does  not  apply  as  to  contracts,  where 
it  is  intended  that  the  release  of  one  jointly  bound 
shall  not  operate  to  release  another  co-obligor.  Shan- 
non, §§5570,  5571;  Richardson  v.  McLemore^  5  Bax., 
590;    Williams   v.  Hitchings^    10   Lea,    326. 

We  are  of   opinion  there  is  no  error  in   the   judg- 
ment of  the  Court  below,  and  it  is  affirmed  with  costs. 
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RoNNER  V.  Welcker. 

(Knoxville.      October    27,    1897.) 

1.  Married  Woman.     Certificate  of  acknowledgment  TU)t  effectually 

impeached^  whevi, 

A  certificate  of  a  Notary  Public  of  acknowledgment  of  a  deed  of 
trust  by  a  married  woman  cannot  be  effectually  impeached, 
four  years  after  the  acknowledgment,  by  evidence  of  the  No- 
tary and  the  married  woman  that  the  deed  of  trust  was  not  read 
over  to  her,  nor  its  contents  stated  by  the  Notary,  where  the 
Notary  failed  to  give  the  explanation  because  he  reasonably 
supposed  and  believed,  from  the  assurances  and  conduct  of  the 
married  woman,  that  she  thoroughly  comprehended  it.  (Post, 
pp.  624-S27.) 

Code  construed:  {  3753  (S.);  §  2891  (M.  &  V.);  J  2076  (T.  &  S.)- 

Cases  cited:  Garth  ih  Fort,  15  Lea.  690;  Currie  v.  Kerr,  11  Lea, 
142;  Shields  v.  Netherland,  5  Lea,  196;  Edwards  u  Boyd,  9  Lea, 
206;  Grotenkemper  v.  Carver^  9  Lea,  286;  Montgomery  v.  Hob- 
son,  Meigs,  437;  Finnegan  v.  Finnegan,  3  Tenn.  Ch.,  574. 

2.  Costs.     How  taaced  in  suit  disclosing  usury. 

Not  the  entire  costs  of  the  cause,  but  only  the  costs  incident  to 
the  litigation  over  the  question  of  usury,  should  be  taxed  to  a 
creditor  suing  and  recovering  in  part  upon  a  usurious  claim, 
under  Code,  §  4947  (8.),  providing  that  a  creditor  who  inten- 
tionally takes  or  reserves  usurious  interest  shall  pay  full  costs. 
(Post,  pp.  627,  628.) 

Code  construed:  J  4947  (S.);  i  3930  (M.  &  V.);  {  3203  (T.  &  S.). 


FROM    KNOX. 


Appeal    from    Chancery    Court    of    Knox    County. 
H.    B.    Lindsay,    Ch. 


!?  S 
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Geo.    W.    Henderson   for   Ronner. 

JouROLMON,    Welcker   &   Hudson   for   Welcker. 

Wilkes,  J.  This  is  a  bill  to  set  aside  a  dee<l 
of  trust  upon  the  ground  that  the  acknowledgment 
of   the    wife   is   defective. 

Complainant,  Ronner,  and  wife,  Matilda,  owned 
the  proi^erty  as  husband  and  wife  by  entireties  with 
the   usual   right   of   survivorship   in   such   cases. 

They  executed  a  deed  of  trust  upon  it  to  Welcker, 
trustee,  to  secure  two  notes,  one  for  $4,000,  and  one 
for  $2,000,  borrowed  money.  The  notes  having 
matured,  the  trustee  was  proceeding  to  sell  under  the 
trust  deed,  when  he  was  enjoined,  and  it  was  prayed 
that  the  trust  deed  be  set  aside  as  a  cloud  upon 
the   title   o^  complainant,    Matilda   Bonner. 

The  theory  of  the  bill  is  that  the  wife,  Matilda, 
did  not  understand  the  contents  of  the  deed  when 
her  acknowledgment  was  taken,  and  while  it  ap^iears 
to  have  been  properly  acknowledged,  so  far  as  the 
certiticate  shows,  as  a  matter  of  fact  she  did  not 
understand  that  it  conveyed  her  interest  as  well  as 
that   of   her    husband. 

The  Chancellor  dismissed  the  bill  and  taxed  com- 
plainant with  the  cost.  The  Court  of  Chancery  Ap- 
peals aflSrmed  the  decree  of  the  Chancellor  so  far  as 
it  dismissed  the  bill  but  taxed  the  defendants  with 
all  the  costs.  Both  parties  have  appealed  to  this 
Court,     complainant    insisting    it     was    error     not    to 
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ffive  thom   the    relief   soucjht,    and   defendants  insisting 
it   was   error   to   tax    them    with    the   costs. 

The  Court  of  Chancery  Appeals  tind  that  there 
is  no  evidence  impeaching  the  acknowledgment,  except 
that  of  the  married  woman,  Mrs.  Ronner,  and  Max- 
well, the  Notary  Public.  From  the  testimony,  that 
Court  finds  that  the  deed  of  trust  was  not  read  over 
to  Mrs.  Ronner  by  the  Notary,  nor  did  he  state  its 
contents,  but  simply  that  it  was  a  deed  of  trust, 
when  she  replied  that  she  knew  about  it,  and  at 
once  prepared  to  sign  it.  The  Notary  then  explained 
to  her  that  her  acknowledgment  was  required  by  hiw 
to  be  taken  separately  and  a])art  from  her  husband, 
and  she  seemed  to  thoroughly  comprehend  it,  and 
signed  it.  She  said  she  was  cognizant  of  the  matter. 
The  usual  questions  were  asked  her  and  answered, 
and  that,  the  Notary  adds,  he  presumed  she  under- 
stood to  whom  it  was  made  as  she  looked  at  it. 
Mrs.  Ronner  states  that  she  did  not  know  the  con- 
tents of  the  deed,  that  it  was  never  read  to  her, 
and  the  Notary  did  not  explain  it  to  her.  She  ad- 
mits that  she  knew  her  husband  was  going  to  bor- 
row $6,000  and  the  mortgage  was  being  executed 
for  that  purpose,  and  her  husband  told  her  that, 
but  said  nothino:  about  either  of  their  shares  beino^ 
signed   away. 

The  bill  impeaching  the  transaction  was  not  filed 
until  more  than  four  years  after  it  transpired,  and 
it  was  after  this  lapse  of  time  that  the  testimony 
of   the   Notary   and    Mrs.    Ronner    were   given,    in   re- 
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or  surprise,  not  for  raere  irregularities  in  taking  the 
privy  examination,  and  the  fraud  must  be  that  of 
the  conveyee,  or  his  agent,  and  it  is  held  that  the 
husband  may  be  the  agent  of  the  conveyee,  when  it 
is  a  conveyance  to  secure  his  pre-existing  debt. 
Code  (Shannon),  §3753;  (M.  &  V.),  §2891;  Finnegan 
V.  Finnegan^  3  Tenn.  Chy.,  574;  ShlelcU  v.  Neth- 
erland^  5  Lea,  196;  Edicards  v.  Boyd^  9  Lea,  206; 
Grotenkemper   v.     Can'et\    9    Lea,    286. 

If  in  this  case  the  married  woman  had  stated  to 
the  Notary  that  she  had  read  and  understood  the  in- 
strument, it  will  hardly  be  contended  that  she  could 
afterward  impeach  the  certificate  by  a  statement  that 
such  were  not  the  facts — and  yet  her  assurances  and 
conduct  in  this  case  were  equivalent  to  such  state- 
ment. The  husband  does  not  testify  upon  the  point 
as  to  her  knowledge  of  the  contents  of  the  trust 
deed.  The  testimony  as  given  falls  short  of  the 
convincing  character  necessary  to  impeach  and  over- 
turn a  certificate  which  is  in  every  particular  in  com- 
pliance with  the  statute.  1  Am.  &  Eng.  Enc.  L. 
(2d  Ed.),.  560,  561;  Montgomery  v.  Ilohma^  Meigs, 
437. 

It  is  assigned  as  error  that  the  costs  should  not 
have  been  taxed  to  the  defendants,  as  was  done  by 
the  Court  of  Chancery  Appeals.  It  appears  that 
there  was  usury  in  the  transactions  involved  in  this 
case,  which,  by  decree  of  the  Chancellor  and  Court 
of  Chancery  Appeals  was  purged  from  the  debt.  In 
our    statutes,     Shannon's    Comp.,     §4947,     a    general 
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provision  is  found  in  regard  to  costs  in  usury  cases, 
in  substance  that  if  in  any  action  it  be  made  to 
appear  that  usurious  interest  has  been  intentionally 
taken  or  reserved,  the  person  taking  or  reserving  such 
usury  shall  pay  full  costs.  We  do  not  understand 
that  in  all  cases  under  this  statute,  when  usury  is 
discovered  by  suit,  the  entire  costs  of  the  litigation 
in  which  it  is  discovered  shall  be  »paid  by  the  party 
receiving  or  reserving  it.  It  is  only  the  costs  in- 
cident to  the  litigation  over  the  question  of  usury. 
There  may  be  other  issues  involved  in  the  case, 
and  upon  these  litigation  may  be  had  and  costs  in- 
curred and  not  upon  the  matter  of  usury.  In  such 
case  the  statute  does  not  contemplate  or  embrace  the 
costs  arising  out  of  such  collateral  litigation.  Here 
much  of  the  litigation  is  over  the  suflSciency  of  the 
acknowledgment,  and  this  is  the  only  matter  in  lit- 
igation in  this  Court.  We  are  of  opinion  the  costs 
of  this  cause  in  this  Court  and  the  Court  below 
should  be  divided,  and  the  decree  of  the  Court  of 
Chancery  Appeals  is  to  this  extent  modified  and 
otherwise  affirmed. 


SEPTEMBER  TERM,   ISQ'/.  629 


Fischer  v.  Fischer. 


Fischer  v.    Fischer. 

{Kno'.m)ill€.     October    30,    1897.) 

Life  Insurance.     Rights  of  hene^clary  xmder  benefit  certificate. 

The  beDeficiary  named  in  a  benefit  certificate  has  no  vested  in- 
terest or  right  therein,  notwithstanding  his  payment  of  assess- 
ments or  incurring  of  expenses  on  the  faith  of  such  certificate, 
that  will  prevent  the  insured  from  changing  the  beneficiary, 
where  the  constitution  of  the  society  provides  that  a  member 
may  change  the  beneficiary  at  any  time. 

Cases  cited:  Quinn  /u.  Knights  of  Honor,  mite^  p.  80;  Sofge  v. 
Knights  of  Honor,  98  Tenn.,  446;  Catholic  Knights  v,  Kuhn,  91 
Tenn.,  214;  Handwerker  u  Diermeyer,  96  Tenn.,  619;  Life  As- 
sociation V.  Winn,  96  Tenn.,  224. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

Comfort   &   Spillman  for  Complainant. 

C  H.  Brown,  J.  C.  J.  Williams,  and  D.  W. 
Kuhn   for   Defendant. 

Wilkes,  J.  This  is  a  contest  between  a  brother 
and  sister  over  the  proceeds  of  a  benefit  certificate 
in  the  order  of  Knights  of  ^onor  upon  the  life  of 
their   father. 
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The  father,  William  Fischer,  had  been  a  member 
of  the  order  for  quite  a  number  of  years  and  car- 
rying  insurance  in  it  upon  his  life.  The  original 
certificate  was  for  $2,000,  and  was  payable  to  his 
wife.     She   died  in   1889,   and  the  certificate,    in  May, 

1895,  was  surrendered  and  a  second  certificate  was  is- 
sued instead,  for  a  like  amount,  but  payable,  $800 
to  John  A.  Fischer,  $800  to  Harriet  B.  Fischer, 
and  the  remaining  $400  to  three  other  children. 
On  December  23,  1895,  this  second  certificate  was 
surrendered  to  the  lodge  and  in  its  stead  a  third  cer- 
tificate issued  for  the  same  aggregate  amount,  payable, 
$200  to  John  A.  Fischer,  $1,400  to  Harriet  B.  Fischer, 
and  the  remaining  $400  to  the  three  children,  as, 
provided   in   the  previous   certificates.     On  January    8, 

1896,  the   father   died. 

On  February  4,  1896,  the  complainant,  John  A. 
Fischer,  filed  this  bill  against  his  sister,  Harriet, 
and   the   Supreme   Lodge   Knights   of   Honor,    to  com- 

r 

pel  the  payment  of  the  $2,000  into  Court,  and  its 
apportionment  according  to  the  second  certificate,  so 
as  to  giv^e  him  $800  of  the  fund,  as  provided  by 
that  certificate.  The  Chancellor  granted  the  relief 
prayed,  and  directed  that  the  daughter  be  refunded 
one-half  the  amounts  she  had  paid  out  in  nursing 
and  caring  for  her  father,  in  his  last  illness,  in  his 
burial  expenses,  and  for  a  lot  in  the  cemetery,  and 
divided  the  costs.  The  defendant  by  appeal  and  the 
complainant  by  writ  of  error  brought  the  case  to 
this   Court   and    it   has    been    heard    by   the   Court   of 
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Chancery  Appeals.  Tbat  Court  reversed  the  holding 
of  the  Chancellor,  and  directed  the  fund  to  be  paid 
out  as  provided  by  the  last  certificate,  that  the  son  be 
not  required  to  repay  to  his  sister  anything  on  ac- 
count of  nursing,  expenses  of  last  sickness  after  his 
removal  to  the  hospital,  or  burial  of  the  father,  and 
directed  that  defendant,  Harriet,  pay  one-half  the  costs 
in  the  Court  below,  and  the  complainant  the  other 
half,  and  all  the  costs  of  the  appeal,  and  remanded  the 
cause  to  the  Court  below,  for  the  execution  of  the 
decree.  The  complainant,  John  A.  Fischer,  appealed 
to  this  Court,  and  has  assigned  errors.  The  Supreme 
Lodge,  Knights  of  Honor,  has  been  permitted  to 
pay  the  fund  into  Court,  and  has  no  further  inter- 
est  in    the   controversy. 

The  questions  presented  for  the  consideration  of 
this  Court  by  the  assignment  of  errors  are  (1) 
whether  the  parties  to  whom  the  second  certificate 
was  issued,  Tvere  thereby  clothed  with  a  vested  right, 
which  the  member  could  not  afterward  change  or 
defeat  without  the  consent  of  the  beneficiaries  in  the 
certificate;  (2)  whether  the  complainant,  John  A. 
Fischer,  if  he  had  a  vested  right  under  the  second 
certificate,  forfeited  his  rights  thereunder  by  aban- 
doning or  failing  to  comply  with  certain  agreements 
made  bv  him  as  to  the  maintenance  of  his  father, 
which  formed  the  consideration  for  the  provisions  in 
his   favor   in    that   certificate. 

The  facts,  so  far  as  necessary  to  be  stated,  are 
that   the  second  certificate   was   issued   upon   an   agree- 
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ment  entered  into  between  the  father,  son,  and  daugh- 
ter, that  the  brother  would  furnish  the  father  with  a 
home  and  maintenance,  and  pay  half  his  dues  to  the 
order,  and  the  daughter  would  pay  the  other  half 
of  dues,  and  furnish  him  all  necessary  clothing, 
and  they  would  each,  in  consideration  therefor,  have 
eight  hundred  dollars  of  the  proceeds  of  the  insur- 
ance. 

The  Court  of  Chancery  Appeals  find  that,  in  ac- 
cordance with  this  mutual  agreement,  the  father  did 
live  with  the  son  for  several  months.  He  was  then 
stricken  with  partial  paralysis,  and,  after  about  two 
months,  was  removed  to  a  hospital,  where  he  became 
helpless  and  required  much  care  and  constant  atten- 
tion. The  son  was  a  poor  man,  working  for  daily 
wages,  and  his  wife  was  out  at  service  for  a  great 
part  of  the  time,  so  that  proper  care  and  attention 
could  not  be  given  at  the  son's  house.  That  Court 
finds  that  the  son  was  willing  to  do  all  he  could, 
but  recognized  the  fact  that  his  circumstances  w^ere 
such  as  to  prevent  him  from  giving  the  constant 
attention  and  care  required.  By  mutual  consent,  and 
on  the  advice  of  friends,  he  was  taken  to  a  hospital 
where   he   could    be   better    cared    for. 

Up  to  this  time  the  agreement  had  been  carried 
out,  so  far  as  practicable,  by  the  son  and  daughter, 
the  latter  contributing  something  more  than  the  son 
toward  the  payment  of  assessments.  The  Court  of 
Chancery  Appeals  conclude,  that  when  the  son  agreed 
to   the    removal   of    his   father   to   the    hospital    to  be 
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kept  and  cared  for,  he  abandoned  his  agreement  to 
furnish  him  a  home  and  maintenance,  and  thereby 
surrendered  all  contractual  rights  in  the  certificate,  if 
he  had  any,  and  that  the  father  had  the  right  to 
change  the  beneficiaries,  surrender  the  certificate,  and 
take  out  a  new  one,  and  that  the  son  had  no  vested 
right  or  interest  in  the  proceeds  of  the  second  cer- 
tificate that  could  defeat  this  right.  The  Court  of 
Chancery  Appeals  find  that  when  the  father  took  out 
the  third  or  last  certificate  he  was  mentally  capable 
of  transacting  such  business,  and  did  understand 
what  he  was  doing,  and  the  nature  and  effect  of  his 
act;  that  he  made  the  change  in  certificates  of  his 
own  volition,  and  his  daughter  was  guilty  of  no 
fraud  in  relation  thereto.  The  son  did  not  know  of 
the  change  in  certificate  until  after  it  was  accom- 
plished, but  before  the  death  of  the  father,  but 
there  does  not  appear  to  have  been  any  intentional 
concealment  from  him  or  bad  faith  towards  him  in 
the   matter. 

The  first  question  presented  is  whether  the  son 
had  any  vested  interest  or  right  in  the  proceeds  of 
the  insurance  upon  the  life  of  the  father  which  would 
prevent  the  father  from  canceling  the  second  and 
taking  out  the  last  certificate,  thus  changing  the 
son's  beneficial  interest  in  the  proceeds.  Under  the 
constitution  and  general  laws  of  the  Knights  of 
Honor,  article  9,  section  4,  it  is  provided  that  *^a 
member  desiring  to  change  his  beneficiary  may,  at 
any   time   while    in    good    standing,    surrender    to    his 
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lodge  his  benefit  certificate,  which  shall  be  sent  to 
the  supreme  reporter,  etc.  And  he  shall  thereupon 
cancel  the  old  certificate  and  issue  a  new  one  in 
lieu  thereof  to  such  member,  payable  as  he  shall 
have  directed,  within  the  limitations  prescribed  by 
the  laws  of  the  order;  said  surrender  and  direction 
to  be  made  on  the  back  of  the  benefit  certificate, 
surrendered,  signed  by  the  member,  and  attested  by 
the  reporter  under  the  seal  of  the  lodge."  The 
provisions  of  this  section  were  strictly  followed  in 
surrendering  the  second  and  issuing  the  third,  or 
last,    certificate. 

It  is  held  in  a  number  of  cases,  princi{mlly  in 
New  York  and  California,  following  the  New  York 
cases,  that  the  beneficiary  who  pays  assessments  does 
acquire  an  interest  which  cannot  be  divested  without 
his  consent,  when  there  is  a  special  agreement  to 
that  effect,  or  that  no  substitution  shall  be  made. 
See  the  cases  cited  in  3  Am.  &  Eng.  Enc.  L.  (2d 
Ed.),  993,  and  note  4.  But  these  cases  are  not  in 
accord  ^vith  the  current  weight  of  authority.  Same, 
p.  990,  and  notes.  The  rule  approved  in  the  ma- 
jority of  cases  is  based  upon  the  provisions  and  res- 
ervations contained  in  the  charter  and  by-laws  of  the 
society,  and  this  furnishes  the  distinction  between 
ordinary  life  and  mutual  benefit  insurance  policies. 
Same,  p.  991.  This  rule,  adopted  in  the  majority 
of  cases,  is  in  accord  with  the  objects  and  purposes 
of  beneficial  orders,  in  which  the  benevolent  feature 
prevails   largely. 
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It  is  the  policy  of  the  law  to  discourage  agree- 
ments by  which  a  certificate  in  such  order  may  be 
transferred  to  a  third  person,  and  be  held  and  used 
by  him  as  a  speculation  or  business  venture,  and 
hence  no  restrictions  will  be  thrown  around  the  visht 
of  the  member  to  change  his  certificate  and  benefi- 
ciaries if  ho  so  desires.  Qamn  v.  Suj?reme  Couiicll^ 
ante^  p.  80;  Sofge  v.  Siqyreme  Lodge  Knights  of 
Honor,    98    Tenn.,    446. 

The  laws,  articles  of  association,  and  certificates 
of  membership  of  the  order  determine  the  rights  of 
the  members,  and  these  laws,  articles,  and  provis- 
ions of  membership  will  be  respected  and  enforced 
by  the  Courts.  Masonic  Aid  Assn.  v.  Jones,  35  Am. 
St.  Rep.,  810;  Chartrand  v.  Bruce,  25  Ih.,  241; 
Banlcers^  Assn,  v.  Stajyp,  19  Ih.,  781;  Otto  v. 
Tailors^  Union,  7  lb,,  161;  Sahin  v.  Finney,  30  lb., 
681;  Niblack  on  Mutual  Ben.  Socs.,  Sec.  166;  May 
on  Ins.,  See.  552;  Bliss  on  Ins.,  Sec.  426;  Mutual 
Assn,  V.  Montgomery,  14  Am.  St.  Rep.,  519;  Morton 
V.    Stablings,    9    lb.,    621. 

The  vital  point  and  determining  facts  as  to  the 
rights  of  the  holder  and  beneficiary  are  to  be  found 
in  the  laws  of  the  order,  by  virtue  of  w^hich  the 
certificate  of  a  member  is  within  his  power,  control, 
and  disposition  so  long  as  he  lives,  and  no  interest 
does  or  can  vest  in  a  beneficiary  so  as  to  defeat 
this  right.  Catholic  Knights  v.  Kuhn,  91  Tenn.,  241; 
Sandv:erker  v.  Diermeyei',  96  lb,,  619;  Sofge  v. 
Supreme    Lodge    I\nights    of    Honor,    98    Tenn.,    446; 
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Fidelity  Mutual  Life  Assn.  v.  Wlnn^  96  Tenn., 
224.  The  beneficiary,  during  the  life  of  the  mem- 
ber, can  have  no  more  than  a  mere  expectancy, 
resting  entirely  upoij  the  volition  of  the  member, 
and  this  cannot,  during  the  member's  life,  rise  to  the 
dignity   of   a   vested   property   right. 

It  is  no  more  than  the  mere  expectancy  of  a 
legatee  or  devisee,  which,  although  it  may  be  recog- 
nized by  one  will,  may  be  defeated  and  extinguished 
by  the  execution  of  a  subsequent  will.  The  final 
power  of  disposition  rests  in  the  testator  or  member 
so  long  as  he  lives.  The  laws  and  regulations  of  the 
order  enter  into  and  become  a  part  of  everj'  certi- 
ficate issued  to  a  member.  Nor  can  it  alter  the 
rule  that  the  expectant  beneficiary  has  paid  assess- 
ments or  incurred  expense,  upon  the  faith  of  the 
provisions  in  his  behalf,  in  a  certificate  which  is 
afterwards  canceled  and  chancred.  What  the  rights 
of  such  expectant  beneficiary  may  be  against  the 
member  personally,  growing  out  of  such  pajMuents 
made  and  expenses  incurred,  we  need  not  consider, 
as  that  question  is  not  before  us.  But  under  the 
prevailing  rule,  as  laid  down  and  recognized  by  the 
current  of  authority  and  by  our  own  cases,  the 
member's  right  to  disf)Ose  of  the  insurance  exists, 
notwithstanding  the  beneficiary  originally  named  has 
paid  assessments  or  incurred  expense.  Fi^k  v.  Rpxi' 
table  Aid  TJnion^  11  Atl.  Rep.,  84;  Byni^  v.  Citsey^ 
70  Tex.,  247;  Masonic  Beyu  Asso.  v.  Bunchy  109 
Mo.,    560;    3    Am.    &   Eng.    Enc.    L.,    2d    Ed.,    992, 
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note     3;      Quinn     v.     Supreme     Omncil^     41     S.     W. 
Rep.,    343. 

But  it  is  insisted  that  if  all  this  be  conceded, 
there  is  still  an  equity  existing  between  the  brother 
and  sister,  arising  out  of  their  agreement,  which, 
while  it  cannot  be  enforced  against  the  order,  and 
contrary  to  the  terms  of  the  certificate,  still  should 
be  recognized  as  between  the  brother  and  sister,  and 
enforced  against  the  proceeds,  after  they  have  been 
paid  into  Court  by  the  order.  In  other  words,  the 
order  having  paid  the  fund  into  Court  to  be  dis- 
tributed as  the  Court  may  deem  proper,  and  thus 
discharged  its  liability  under  the  terms  of  the  certi- 
ficate, the  Court  will  distribute  the  fund  between 
the  son  and  daughter,  according  to  their  agreement, 
and  the  terms  of  the  second  certificate;  and  without 
regard  to  the  terms  of  the  last  certificate,  which  wa^ 
taken   out    without    the    son's    consent    or   knowledge. 

It  is  not  intended  to  hold  that  a  case  mav  not 
be  presented  that  will  call  for  such  action,  and 
where  the  equities  of  the  parties  inter  iteJte  may  not 
be  adjusted  in  the  proceeds,  without  regard  to  the 
terms  of  the  certificate  under  which  the  money  is 
paid  into  Court.  But  under  the  findings  of  the 
Court  of  Chancery  Appeals,  such  a  case  is  not  pre- 
sented in  this  controversy.  That  Court  finds  that 
the  son  was  unable  to  carry  out  his  agreement  to 
maintain  his  father,  and  that  he  abandoned  the  at- 
tempt not  from  a  desire  so  to  do,  but  from  neces- 
sity.      It    finds,    also,    that    the    sister    attempted     to 
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exercise  no  improper  influence  over  the  father,  and 
that  he  made  the  change  in  his  certificate  of  his 
own  volition,  and  she  was  gnilty  of  no  fraud  in 
relation  to  it,  and  that  the  father  comprehended  the 
nature  and  purport  of  his  action  in  changing  the 
certificate.  This  state  of  facts  does  not  raise  anv 
equity  upon  the  part  of  the  brother  to  have  the 
fund  distributed  upon  any  diflFerent  basis,  or  in  any 
manner  different  from  that  provided  in  the  final  cer- 
tificate. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed,  and  the  cause  is  remanded  as  directed  by 
that   Court. 
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Lane   v.   Lane. 

{Knoxville,      October    30,    1897.) 

1.  Life  Inbubance.     Ownership  of  benefit  certificate. 

The  beneficiary  named  in  the  certificate  issued  by  a  benefit 
society,  upon  the  life  of  its  member,  acquires  not  a  vested  in- 
terest or  right  to  the  benefit,  but  a  mere  expectancy  or  inchoate 
gift,  revocable  at  the  pleasure  of  the  assured,  when  under  the 
laws  of  the  society  the  member  has  the  right  to  surrender  his 
certificate  and  take  out  another.     {Post,  pp.  642,  643.) 

Cases  cited  and  approved:  Tennessee  Lodge  i\  Ladd,  5  Lea,  720; 
Catholic  Knights  17.  Kuhn,  91  Tenn.,  214;  Life  Assn.  v.  Wynn, 
96  lb.,  227;  Handwerker  v.  Diermeyer,  ib.,  619;  Sofge  v. 
Supreme  Lodge,  98  lb.,  446. 

2.  Same.     Brother  luwied  as  beneficiary  in  benefit  certificate. 

A  brother  of  a  member  of  a  benefit  society,  although  not  depend- 
ent on  the  latter,  may  be  named  as  the  beneficiary  in  a  certifi- 
cate upon  such  member's  life,  consistently  both  with  the  rules 
of  public  policy  and  with  the  laws  of  the  society,  requiring  the 
beneficiary  to  be  a  ^'husband  or  wife,  affianced  husband  or  af- 
fianced wife,  relatives  or  persons  dependent  upon  the  appli- 
cant," and  that  the  benefit  "shall  be  paid  to  the  family,  or- 
phans, or  dependents,"  as  the  member  may  direct.  {Post,  pp. 
643-64S.) 

Cases  cited:  Quinn  v.  Supreme  Council,  ante,  p.  80;  94  U.  S., 
289,  457;  10*  U.  S.,  927;  6  Gray,  399. 
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Taylor   &  Egberts   for   Lizzie   Lane. 

Green  &  Shields  and  T.  L.  Carty  for  S.  L. 
Lane. 

McAlister,  J.  This  is  a  contest  over  the  pro- 
ceeds of  a  benefit  certificate  in  the  American  Lesjion 
of  Honor,  which  is  being  waged  between  the  widow 
and    brother,    respectively,    of   a   deceased    member. 

W.  A.  Lane,  now  deceased,  became  a  member  of 
the  American  Legion  of  Honor  by  connecting  him- 
self with  a  council  of  the  order  located  at  Knox- 
ville.  The  American  Legion  of  Honor  was  incor- 
porated under  the  laws  of  the  State  of  Massachu- 
setts, for  the  following  benevolent  purposes,  to  wit: 
*'(1)  To  unite,  fraternally,  all  persons  of  sound  Tx>dily 
health  and  good  moral  character,  w^ho ,  are  socially 
acceptable,  between  eighteen  and  sixty-five  years  of 
age;  (2)  to  give  all  moral  and  material  aid  in  its 
power  to  its  members  and  those  depemlent  upon  it; 
(3)  to  educate  its  members  socially,  morally,  and 
intellectually;  (4)  to  establish  a  fund  for  the  relief  of 
sick  and  distressed  members;  (5)  to  establish  a  ben- 
efit fund,  from  which,  on  satisfactory  evidence  of 
the  death  of  a  member  of  the  order,  who  has  com- 
plied  with  all  its  lawful  requirements,  a  sum  not 
exceeding  f5,000  shall  be  paid  to  the  family,  or- 
phans, or  dependents,  as  the  member  may  direct." 
Among  the  by-laws  of  the  order  law  133  provides 
that  members  in  good  stp,nding  may  surrender  their 
benefit   certificates   and   have    new    ones   issued,   subject 
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to  the  provisions  of  the  by-laws.  Such  change  to 
be  made  upon  petition  to  the  supreme  secretary, 
signed  by  the  member  desiring  'to  make  the  change, 
attested  by  the  secretary,  under  the  seal  of  the  coun- 
cil, in  accordance  with  the  form  provided.  Each 
petition  shall  fix  a  time  when  the  change  of  bene- 
ficiary shall  take  effect.  When  no  time  is  stated 
such  change  shall  tjike  effect  on  the  date  of  the 
delivery  of  the  application  for  change  to  the  secre- 
tary  of   the   council. 

The  record  discloses  that  on  May  15,  1892,  the 
American  Legion  of  Honor  issued  a  benefit  certifi- 
cate to  W.  A.  Lane  for  the  sum  of  5^2,000,  paya- 
ble at  his  death  to  his  wife,  Mrs.  Lizzie  Lane,  the 
present  complainant.  This  certificate  was  delivered 
to  her,  and  she  kept  it  until  October,  1892,  when 
her  husband  called  for  it.  He  surrendered  it  to  the 
order,  and,  upon  his  application  in  writing,  another 
certificate  was  issued,  payable  to  his  brother,  the 
respondent,  S.  L.  Lane.  W.  A.  Lane,  the  assured, 
died  July  1,  1896.  The  record  further  shows  that 
at  the  time  the  second  certificate  was  issued  W.  A. 
Lane  was  in  bad  health  and  unable  to  pay  his  dues. 
His  brother  agreed  to  keep  the  second  certificate 
alive,  and  aid  in  the  support  of  W.  A.  Lane^s 
family.  This  agreement,  the  Court  of  Appeals  finds, 
S.  L.  Lane  faithfully  kept  and  performed.  W.  A. 
Lane,  the  assured,  died  while  in  good  standing  in 
the  order,  with  the  certificate  payable  to  his  brother  ' 
outstandino:   and   in   force   aorainst   the   order. 

15  P— 41 
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The  Court  of  Chancery  Appeals,  upon  the  facts 
stated,  held  that  the  beneficiaries  of  members  in  such 
orders  where,  under  their  laws,  the  members  have 
the  right  to  surrender  their  certificates  and  take  out 
others,  have  no  vested  interests  or  rights  in  the 
same.  That  Court  adjudged  that  the  brother,  under 
the  second  certificate  made  payable  to  him,  was  en- 
titled to  the  fund,  and  dismissed  complainant's  bill, 
afiirming   the   decree   of   the   Chancellor. 

This  holding  was  in  accord  with  the  settled  law 
on  this  subject,  and  with  numerous  adjudications  of 
this  Court.  We  held  in  Sqfge  v.  Supreme  Lod^e 
Knights  of  Ilonor^  decided  at  Nashville  last  term, 
that  *'who  shall  be  the  beneficiaries  of  their  mem- 
bers under  such  certificates  of  insurance,  is,  in  the 
absence  of  a  statute,  determined  by  their  laws,  so 
long  as  they  do  not  violate  some  public  policy  of 
the  State.  When,  therefore,  a  benefit  certificate,  is- 
sued by  an  order  of  this  character,  is  called  or 
canceled,  in  conformity  to  its  laws,  it  ceases  to  have 
any  legal  existence,  and  the  substituted  certificate 
can  alone  be  recognized.'^  In  that  case  we  said: 
'*lt  is  wholly  immaterial  to  inquire  why  the  certifi- 
cate was  canceled,  whether  upon  sufficient  or  insuffi- 
cient reasons.  So  long  as  complainant  had  no  vested 
interest  in  it,  such  considerations  are  wholly  apart 
from  the  real  controversy  in  the  case."  So  long  as 
the  certificate  itself,  as  well  as  the  rules  of  the 
order,  reserve  to  the  assured  the  ultimate  right  of 
cancellation     and     disposition     of     the    certificate,     the 
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beneficiary  can  have  only  a  mere  expectancy  or  in- 
choate gift,  revocable  at  any  moment  by  the  act  of 
the  assured.  Tennessee  Lodge  v.  Ladd^  5  Lea,  720; 
Catholic  Knights  v.  Kiihn^  7  Pick.,  214;  Life  Assn. 
V.  Wj/nn,  12  /J.,  227;  Ilandwerker  v.  Dierineyer^ 
Ih.y  619;  Sofge  v.  Supreme  Lodge^  98  Tenn., 
446. 

Complainant  assigns  as  error  the  action  of  the 
Court  of  Chancery  Appeals  in  sustaining  the  decree 
of  the  Chancellor  refusing  to  allow  an  amendment 
to  the  bill  oflFered  at  the  hearing.  The  amendment 
offered  charged  that  defendant,  S.  L.  Lane,  brother 
of  deceased,  was  not  a  relation  or  person  dependent 
upon  W.  A.  Lane,  deceased,  within  the  contempla- 
tion of  the  by-laws  and  charter  of  the  American 
Legion  of  Honor,  and  could  not,  therefore,  be  a 
beneficiary  in  his  policy,  the  by-laws  requiring  that 
the  beneficiary  be  a  husband,  or  a  wife,  child, 
affianced  husband,  affianced  wife,  relative  or  person 
dependent  upon  the  applicant.  Said  certificate  being, 
therefore,  void,  said  S.  L.  Lane  not  having  any 
lawful,  insurable  interest  in  the  life  of  W.  A.  Lane, 
deceased,  the  first  certificate  payable  to  the  wife, 
and  delivered  into  her  possession,  became  vested, 
and  could  not  be  divested  out  of  her  without  her 
knowledge  and   consent." 

The  case  chiefly  relied  on  in  support  of  the  con- 
tention oflfered  in  the  amendment  is  Quinn  v.  Su- 
preme Council^  decided  at  Jackson,  April,  1897.  In 
that   case   it  appeared   that    a    certificate   holder    in    a 
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benefit  association,  by  agreement  with  one  having  no 
insurable  interest  in  his  life — neither  a  relative  nor 
a  creditor — permitted  such  certificate  to  be  canceled, 
took  another  payable  to  himself,  and  assigned  it  to 
such  person,  who  reimbursed  the  assured  for  past 
payments  and  kept  the  certificate  alive  in  his  own 
interest,  in  expectation  of  profits  contingent  upon  the 
death  of  the  assured.  It  was  held  that  such  an 
assignment  was  void  as  against  public  policy.  ''Such  a 
transaction,"  said  Judge  Beard,  '^is  purely  speculative 
on  the  part  of  the  assignee,  entered  upon  by  him 
as  a  wagering  interest,  from  which  the  largest  protit 
is  to  be  derived  from  the  termination  of  the  in- 
sured's life,  and  the  heaviest  loss  to  accrue  from 
its  lonof  continuance.  A  transaction  of  this  character 
is  obnoxious  to  the  law  as  violative  of  a  sound 
public   policy,    and   should   not   be   sustained." 

It  will  be  observed  that  in  that  case  the  benefi- 
ciary was  a  stranger  who  had  no  insurable  interest 
in  the  life  of  the  assured,  and  who  entered  into  the 
contract  for  purely  speculative  purposes.  In  that 
case  this  Court  said  '*that,  in  reaching  this  conclu- 
sion, it  is  not  necessary  for  us  to  differ  from  the 
many  cases  which  hold  that  a  party,  in  good  faith, 
both  in  old  line  insurance  companies  as  well  as  in 
such  a  society  as  the  Catholic  Knights  of  America, 
may  select  a  beneficiary  who  has  neither  the  claim 
of  blood  or  debt  upon  him,  and  cause  the  policy 
or  certificate  to  be  made  payable  to  such  party,  for 
that   is   not   the    present   case."      So    it    is    clear   that 
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case  does  not  support  the  contention  of  complainant. 
The  contention  of  complainant  is  rested  largely  upon 
the  language  of  the  charter  and  by-laws  of  the  or- 
der. The  charter  of  the  American  Legion  of  Honor 
provides  that  the  benefit  ''shall  be  paid  to  the  fam- 
ily, orphans,  or  dependents,"  as  the  member  may 
direct.  The  by-laws  of  the  order  designate  as  bene- 
ficiaries ''husband  or  wife,  affianced  husband  or  affi- 
anced wife,  relatives,  or  persons  dependent  upon  the 
applicant." 

The  insistence  made  on  behalf  of  complainant  is 
that  the  term  relative,  used  in  the  by-law,  is  shown 
by  the  context  to  mean  such  relatives  as  are  de- 
pendent upon  the  assured.  In  Bacon  on  Benefit 
Societies,  Sees.  246,  247,  it  is  said:  "In  all  cases 
the  member  may  have  as  broad  a  range  of  choice 
in  selecting  his  beneficiary  as  the  organic  law  of 
his  society  gives  him.  If  there  is  nothing  in  the 
charter  or  by-laws  of  the  organization,  or  in  the 
statutes  of  the  State,  restricting  the  appointment,  the 
member  may  designate  whomsoever  he  pleases,  and 
no  one  can  question  the  right.  In  detennining 
whether  the  designated  beneficiary  comes  within  the 
class  specified  or  not,  the  charter  and  by-laws  shall 
be  construed  liberally,  so  as  to  carry  out  the  benev- 
olent  purposes   of   the   organization." 

In  the  case  of  ^tna  Life  Ins.  Co,  v.  France^  94 
U.  S.,  289,  this  question  was  considered  by  the 
Supreme  Court  of  the  United  States.  In  that  case 
the  action  was  brought  by  David  France  and  Lucetta 
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P.,  his  wife,  to  recover  the  amount  of  a  policy  of 
insurance  for  $10,000,  issued  by  the  ^tna  Life 
Insurance  Company  on  the  h'fe  of  Andrew  J.  CJhew, 
of  Philadelphia,  dated  September  13,  1865,  and  pay- 
able to  the  said  Lucetta,  who  was  Chew's  sister. 
On  the  question  whether  Lucetta  P.  France  had  aD 
insurable  interest  in  the  life  of  Chew  the  conceded 
facts  were  that  she  was  his  sister,  as  stated  in  the 
policy;  that  at  the  time  the  policy  was  issued  she 
was  married  to  David  France,  and  in  no  way  de- 
pendent on  her  brother  for  support;  that  the  latter 
was  earning  his  living  as  a  ladies^  shoemaker,  and 
was  of  small  means.  The  Court  held  that  Chew 
had  a  right  to  take  out  a  policy  on  his  own  life 
for  his  sister^ s  benefit,  and  she  had  a  right  to  ad- 
vance him  the  necessary  means  to  do  so.  As  be- 
tween strangers,  or  persons  not  thus  necessarily  con- 
nected, such  a  transaction  would  be  evidence  to  go 
to  the  jury,  from  which,  according  to  the  circum- 
stances of  the  case,  they  might,  or  might  not,  infer 
that  it  was  gambling.  But  as  between  brother  and 
sister,  or  other  near  relations  desirous  of  thus  pro- 
viding for  each  other,  and,  as  said  by  Chief  Justice 
Shaw,  *  *  presumed  to  be  actuated  by  considerations 
of  strong  morals  and  force  of  natural  affection  be- 
tween near  kindred,  operating  often  more  efficaciously 
than  those  of  positive  law,  the  case  is  divested  of 
that  gambling  aspect  which  is  presumed  where  there 
is  nothing  but  a  speculative  interest  in  the  death  of 
another    without   any   interest    in    his   life   to    counter- 
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balance  it.  On  this  ground,  we  hold  that  where, 
as  in  this  case,  a  brother  takes  out  a  policy  on  his 
own  life  for  the  benefit  of  his  sister,  it  is  totally 
immaterial  what  arrangement  they  choose  to  make 
between  themselves  about  the  payment  of  the  pre- 
miums.     The   policy   is   not   a   wager   i)olicy." 

Again,  in  the  case  of  Wa7mi€k  v.  Davk^  104:  U. 
S.,  927,  it  was  said,  viz.:  <<It  is  not  easy  to  define 
with  precision  what  will  in  all  cases  constitute  an 
insurable  interest  so  as  to  take  the  contract  out  of 
the  class  of  wager  policies.  It  may  be  stated  gen- 
erally, however,  to  be  such  an  interest,  arising  from 
the  relation  of  the  party  obtaining  the  insurance, 
either  as  creditor  or  surety  of  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or  benefit 
from  the  continuance  of  his  life.  It  is  not  neces- 
sary that  the  expectation  of  advantage  or  benefit 
should  be  always  capable  of  j)ecuniary  estimation,  for 
a  parent  has  an  insurable  interest  in  the  life  of  his 
child  and  a  child  in  the  life  of  his  parent;  a  hus- 
band in  the  life  of  his  wife,  and  a  wife  in  the  life 
of  her  husband.  The  natural  affection  in  cases  of 
this  kind  is  considered  as  more  powerful  and  oper- 
ating more  effectually  to  protect  the  life  of  the  as- 
sured than  any  other  consideration.  But  in  all 
cases  there  must  be  a  reasonable  ground,  founded 
upon  the  relation  of  the  parties  to  each  other,  either 
pecuniary  or  of  blood  or  affinity,  to  expect  some 
benefit    or    advantage    from    the    continuance    of    the 
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life  insured,  otherwise  the  contract  is  a  mere  wager, 
by  which  the  party  taking  the  policy  is  directly  in- 
terested in  the  early  death  of  assured."  See  also. 
Loom  Is  V.  Insurance  Co.,  6  Gray  (Mass.),  399; 
Co7in.    Mutual   Ins.    Co.    v.    Shalfer,    94    U.    S.,   457. 

We  find  nothing  in  the  charter  or  by-laws  of  this 
order  that  prohibited  the  selection  of  a  brother  as 
beneficiary.  On  the  contrary,  we  think  the  words, 
** family"  and  ''relative,"  used  in  the  organic  law, 
clearly  permitted  this,  and  that  complainant's  conten- 
tion that  only  dependent  relatives  are  included  is 
unsound. 

There  is  no  error  in  the  record  and  the  decree 
is    affirmed. 
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FROM   KNOX. 


Appeal    from    Criminal    Court    of    Knox    County. 
T.  A.  R.  Nelson,  J. 


99      649 

Debardelaben   v.  State.  iie^js?! 

{£jioxvllle.      November    10,   1897.) 

1.  Gaming.     Betting  on  horse  racea. 

Betting  oa  horse  races  is  indictable  as  gaming,  unless  the  race  is 
ran  within  a  substantial  in  closure,  and  the  bet  made  within 
the  same  inclosure.     (Post,  pp.  650-^2.) 

Act  construed:  Acts  1891,  Ch.  115. 

Code  construed:  {6817  (S.);  {5701  (M.  &  V.);  §4881  (T.  &  S.). 

Cases  cited:  Ransome  v.  State,  91  Tenn.,  717;  Williams  v.  State, 
92  Tenn.,  275. 

2.  Constitutional  Law.     CUiss  le^iislatknu 

The  statute  that  declares  betting  on  horse  races  illegal  except  by 
persons  within  the  inclosure  where  the  race  is  run,  is  not  vicious 
class  legislation.  The  classification  is  not  arbitrary  or  capri- 
cious, and  the  Act  embraces  all  persons,  and  affects  alike  all 
who  are  or  choose  to  place  themselves  within  its  reach.  (Post^ 
pp,  652,  653,) 

Constitution  constinied:  Art.  I.,  Sec.  8;  Art.  XI.,  Sec  8. 

Act  construed:  Acts  1891,  Ch.  115. 

Cases  cited  and  approved:  Sutton  t).  State,  96  Tenn.,  696;  Stratton 
u.  Morris,  89  Tenn.,  500;  Railroads  i\  Crider,  91  Tenn.,  490; 
State  i;.  Alston,  94  Tenn.,  674;  Demoville  &  Co.  v.  Davidson 
County,  87  Tenn.,  214. 

3.  Criminal  Law.    Ignorance  and  good  faith  not  good  defenses. 

It  is  no  defense  to  a  prosecution  for  gaming  that  the  defendant  was 
ignorant  of  the  law  and  believed  that  his  license  authorized 
his  illegal  act.     {Post,  PP-  653,  654.) 

Case  cited  and  approved:  Atkins  v.  State,  95  Tenn.,  475. 
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P.  A,  Haynes  and  S.  G.  Heiskell  for  Debar- 
delaben. 

Attorney -general   Pickle   for  State. 

Caldwell,  J.  Debardelaben  was  presented,  tried, 
convicted,  and  fined,  in  the  Criminal  Court  of  Knox 
County,  for  betting  on  a  horse  race  while  without 
the  inclosure  within  which  the  race  was  run.  He 
has  appealed  in  error,  and  asks  a  reversal  of  the 
judgment. 

Debardelaben  was  the  proprietor  of  a  poolroom, 
kept  and  operated  for  the  purpose  of  betting  on 
horse  races.  He  conducted  this  business  in  the  citv 
of  Knoxville,  under  a  license  issued  to  him  by  the 
municipal  authorities,  and  in  the  belief  that  the 
license  made  his  business  lawful.  In  May,  1897, 
while  in  his  poolroom  at  Knoxville,  with  the  usual 
display  of  horses  upon  his  blackboard,  he  made  the 
bet,  for  which  he  stands  convicted,  upon  a  race  then 
being  run  by  Tennessee  horses,  upon  an  inclosed 
track  in  the  city  of  Nashville,  more  than  two  hun- 
dred miles  away.  Debardelaben^  through  his  counsel, 
denies  that  such  a  bet  upon  such  a  race  was  unlawful. 

Article  7  of  Chapter  9  of  Part  4  of  the  Code 
of  Tennessee  treats  of  gaming,  and  prescribes  the 
punishment  therefor.  This  article  contains  several 
sections.  That  one  of  them  relating  to  the  matter 
now  in  hand  is  in  the  words  following:  "Horse 
racing,  without  regard  to  the  distance  which  may  be 
run,     trotted,     or     paced,     where     the    same     is    run, 
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trotted,  or  paced  upon  a  race  track,  or  path  made 
or  kept  for  the  purpose,  and  inclosed  by  a  substan- 
tial fence,  and  shooting  matches,  are  not  within  the 
prohibitions  of  this  article;  but  it  shall  be  unlawful 
gaming  to  bet  or  wager  in  any  way  \i\yon  any 
horse  race,  unless  the  race  track  upon  which  the 
race  is  run,  trotted,  or  paced  be  inclosed  by  a  sub- 
stantial fence,  and  the  bet  or  wager  to  be  made 
within  said  inclosure  upon  a  race  to  be  run,  trotted, 
or  paired  within  said  inclosure."  Code  (Shannon), 
§  6817. 

The  provision  that  the  bet  or  wager  shall  be 
unlawful  gaming  (1)  unless  the  race  shall  occur 
within  a  substantial  inclosure,  and  (2)  unless  the  bet 
or  wager  be  made  within  that  inclosure,  was  en- 
grafted upon  the  previously  existing  law  (Code, 
§4881;  M.  &  v.,  §5701),  by  Sec.  2,  Ch.  115,  of 
the  Acts  of  1891.  By  the  terms  of  that  amend- 
ment two  distinctly  designated  things  must  concur, 
to  excuse  the  bet  or  wager,  viz. :  (1)  The  race 
must  take  place  within  a  substantial  inclosure,  and 
(2)  the  bet  or  wager  must  be  made  within  the  same 
inclosure.  The  existence  of  the  one  without  the 
other  will  not  suffice.  If  either  be  wanting  the 
participants  in  the  bet  or  wager  are  guilty  of  un- 
lawful gaming.  The  trial  Judge  so  instructed  the 
jury.  In  the  present  case  only  one  of  these  pre- 
requisites to  innocence  before  the  law  is  shown  to 
have  existed.  The  bet  or  wager  was  not  made 
within    the    inclosure    in     which     the    race    occurred. 
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There   can    be    no    doubt,    therefore,    of    the    defend- 
ant's  guilt   under   the   statute. 

But,  it  is  contended  for  him,  that  the  latter  re- 
quirement of  the  statute  is  invalid;  that  so  much  of 
the  Act  as  declares  it  unlawful  to  make  a  bet  or 
wager  outside  of  the  inclosure  is  partial  legislation^ 
and,  for  that  reason,  unconstitutional  and  void. 
Undoubtedly,  the  legislation  is  partial,  in  the  sense 
that  it  declares  the  betting  or  wagering  of  persons 
within  the  inclosure  lawful  and  that  of  persons 
without  the  inclosure  unlawful.  That,  however,  does 
not  render  the  Act  obnoxious  to  the  Constitution  as 
vicious  class  legislation.  It  is  **the  law  of  the 
land,"  within  the  contemplation  of  Sec.  8,  Art.  1, 
and  a  * '  general  law, ' '  within  the  contemplation  of 
Sec.  8,  Art.  11,  of  the  Constitution,  because  it 
embraces  and  affects  alike  all  persons  who  are,  or 
may  be,  in  the  same  or  similar  situation  and  con- 
dition, and  makes  no  arbitrary  and  capricious  classi- 
sificatiori.  Possessing  these  qualities,  it  is  valid  class 
legislation.  Sutton  v.  State,  96  Tenn.,  696,  710; 
Strattim  Claimants  v.  Morris  Claimants,  89  /J.,  500; 
Railroads  v.  Cnder,  91  lb,,  490;  Sta;te  v.  Aht^n, 
94  lb,,  674;  DeirwvilU  v.  Davidsmi  County,  87  lb,, 
214.  The  Act  makes  two  classes  of  betting  or 
wagering  persons — those  within  and  those  without 
the  inclosure.  The  former  are  excused,  the  latter 
made  liable.  It  operates  upon  each  member  of  the 
same  class  in  exactly  the  same  way,  and  any  mem- 
ber   of   either   class    is   permitted    to   become   a   mem- 
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ber  of  the  other  class,  and  upon  doing  so  the  rule 
of  that  class  applies  to  him  as  to  its  other  members. 
Persons  on  the  inside  of  the  inclosure  may  go  out, 
and  those  on  the  outside  may  go  in;  and  with  the 
change  thus  made,  from  one  class  to  the  other, 
there  is  a  corresponding  change  of  liability.  All 
may  go  in  and  be  excused,  or  all  may  go  out  and 
be  liable.  So,  it  is  perfectly  clear  that  the  law  em- 
braces and  affects  alike  all  persons  who  are,  or  who 
may  be,  in  the  same  or  similar  situation  and  condition. 
One  object  of  the  law  is  to  encourage  the  raising 
of  fine  and  swift  horses.  The  greater  the  attend- 
ance at  the  races  the  greater  the  encouragement  to 
raise  such  animals.  Liberty  to  persons  attending, 
and  restraint  upon  those  not  attending,  is  Well  cal- 
culated to  increase  the  attendance,  and  thereby  for- 
ward the  purpose  of  the  law.  Other  reasons  might 
be  assigned,  yet  the  one  mentioned  suflSces  to  show 
that  the  classification  is  not  arbitrary  and  capricious. 
The  Act  is  not  open  to  the  objection  urged  against 
it  in  this  case,  nor  to  any  other  objection  touching 
its  validity.  Impeachment  of  its  title  was  answered 
in  Hdiwome  v.  State,  91  Tenn.,  717,  in  which  case, 
as  well  as  in  WilUaim  v.  State,  92  76.,  275,  the 
provision  herein  considered  was,  without  discussion 
of  its  constitutionality,  treated  as  valid  and  enforced 
against  a  person  violating  it.  It  can  avail  this  de- 
fendant nothing,  upon  the  question  of  guilt,  to  say 
that  he  was  operating  his  poolroom  under  a  license, 
and  that  he  believed   his  business   to  be  lawful.      His 
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business   was    unauthorized,    and    therefore   the   license 
afforded    him    no    protection.       Atkins    v.    State,     95 
Tenn.,    476.      Nor   was   his   ignorance   of   the  existing 
law   any   excuse   for   its   violation.     lb. 
Affirmed. 
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RiDDicK   V.    State. 

(Knoxville.      November    13,    1897.) 

Criminal  Costs.    Paid  by  State  after  convictUm  only  on  ret\im  of 
nulla  bona. 

The  costs  for  which  the  State  is  liable  in  felony  cases,  under  the 
''Jarvis  Bill,"  after  conviction,  cannot  be  adjudged  or  paid 
upon  a  mere  declaration  of  the  defendant's  insolvency  by  the 
Court,  but  alone  upon  an  actual  return  of  execution  nulla  bona. 
The  return  is  the  sole  evidence  of  such  insolvency  that  the 
law  recognizes. 

Act  construed:  Acts  1897,  Ch.  '^0. 


FROM      HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.      Floyd  Estill,    J. 

Clift   &   CuMMiNGS  for   Riddick. 

Attorney-general   Pickle   for   State. 

Beard,  J.  The  plaintiff  in  error  was  convicted 
of  an  assault  with  the  intent  to  murder  in  the  sec- 
ond degree  and  his  punishment  was  fixed  by  the 
jury   at   two   years   confinement   in  the   penitentiary. 

He  has  appealed,  but  has  brought  up  a  record 
without   a   bill   of   exceptions,    and   without    any   error 


656  KNOXVILLE : 


Riddick  v.  State 


apparent  upon  its  face.  The  result  is  that  the 
judgment  must  be  afBrmed,   so  far  as  he  is  concerned. 

The  State  complains  of  the  disposition  of  costs  as 
made  by  the  trial  Judge,  which  i»  as  follows:  "In 
the  event  of  the  insolvency  of  the  defendant,  the 
plaintiff  will   pay  its  costs   when   taxed  and   certified." 

This  was  error  in  cases  such  as  the  present.  Under 
the  provision  of  Subsec.  3  of  Sec.  1  of  Ch.  20  of 
the  Acts  of  1897,  the  State  can  only  be  required 
to  pay  costs  after  a  judgment  against  the  defendant, 
and  execution  regularly  issued  and  a  return  by  the 
oflScer  of  nulla  bona.  That  Act-  makes  this  return 
the  evidence  of  the  insolvency  of  the  defendant,  and 
a  condition  precedent  to  charging  any  costs  against 
the  State.  When  this  has  occurred,  then  it  is  the 
duty  of  the  Court  to  see  that  only  those  costs  are 
certified  for  payment  by  the  State  that  are  contem- 
plated  by   that   Act. 

So  much  of  the  judgment  in  this  cause  as  has 
been   quoted   above   is,    therefore,    reversed. 
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Aiken   v.  State. 

(Knox^fnUe.      November    13,    1897.) 

1.  Criminal  Costs.     State  not  lUible  for  costs  in  misdemeiinor  case. 

In  no  event  is  the  State  liable  for  the  costs  of  a  prosecution  for 
misdemeanor. 

Act  construed:  Acts  1891,  Ch.  22  (Ex.  Sess.). 

Code  construed:  §7621  (S.);  ?6467  (M.  &  V.);  i  5587  (T.  &  S.). 

2.  Same.    Paid  by  county  after  conviction,  only  on  return  of  nulla 

bona. 

The  costs  for  which  the  county  is  liable  in  misdemeanor  cases, 
under  the  '^Jarvis  bill,*'  after  Conviction,  cannot  be  adjudg'ed 
against  or  paid  by  the  county  until  there  has  been  an  actual 
return  of  execution  nulla  boiui.  The  return  is  the  only  evi- 
dence of  defendant's  insolvency  that  the  law  recognizes. 

Act  construed:  Acts  1897,  Ch.  20. 


FROM     HAMILTON. 


Appeal    in   error   from    Circuit    Court   of    Hamilton 
County.      Floyd   Estill,  J. 

Clift   &   CuMMiNGS   for   Aiken. 

Attorney-general   Pickle   for  State. 

Beard,  J.  The  plaintiff  in  error  was  convicted 
of  the  offense  of  lewdness.  A  fine  of  five  dollars 
was    imposed     by    the    Court,     and    it    was    ordered 
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that  he  be  confined  in  the  workhouse  or  jail  of 
Hamilton  County  until  he  pay  or  secure  this  fine 
and  the  costs  of  the  case,  or  until  the  same  be 
worked  out  by  him,  as  prescribed  by  law.  The 
judgment  then  proceeds:  *<And,  in  the  event  of  in- 
solvency, the  State  of  Tennessee  will  pay  costs  w^hen 
taxed   and   certified." 

The  plaintiff  in  error  complains  that  the  Court 
below  was  in  error  in  declining  to  grant  him  a  new 
trial,  on  the  ground  that  the  verdict  was  not  sup- 
ported by  the  evidence.  We  think  the  jury  were 
not  warranted,  upon  the  testimony  found  in  the 
record,  in  returning  the  verdict  of  guilty,  and  the 
action  of  that  Court  in  entering  judgment  on  the 
verdict   was   error.         ** 

There  are  two  objections  made  by  the  State  to 
that  Court's  disposition  of '  the  costs  in  this  case; 
both  are  well  taken:  (1)  This  is  a  misdemeanor  case, 
and  in  no  event  can  the  State  be  called  on  to  jrny 
the  costs  allowed  in  it.  Chapter  22,  Sec.  2  (Ex. 
Sess.),  1891;  Code  (Shannon),  §7621;  (2)  since  the 
passage  of  what  is  popularly  known  as  the  '*Jarvis 
bill"  (Ch.  20  of  the  Acts  of  1897)  a  judgment 
cannot  be  entered  against  the  county  in  such  a  case 
'Mintil  the  execution  issued  upon  the  judgment  against 
the  defendant  has  been  returned  nulla  bona^^^  and 
then  onlv  for  such  costs  as  are  allowable  in  a  mis- 
demeanor    case    under   the   provisions   of   that   bill. 

The    judgment   of    the   Circuit    Court    is    reversed, 
and    the   case   is    remanded. 
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FROM     WASHINGTON. 


Appeal      from      Chancery     Court     of      Washington 
County.      Hugh   G.   Kyle,  Ch. 

Attorney  -  general    Pickle,    Butler  &   McDowell, 
C.  J.    St.  John,    and   C.  T.  Cates,  Jr.,  for   State. 


State  v.  Spurgeon.  ifue  m\ 


[Knoxville,      November    17,   1897.) 

1.  Comptroller.    Has  no  power  to  employ  counsel  to  represent  State 

in  Supreme  Court. 

The  ComptroUer  has  no  power  to  employ  counsel  to  assist  the 
Attorney- general  in  the  State's  civil  litigation  in  the  Supreme 
Court. 

Constitution  construed:  Art.  VI.,  Sec.  5. 

Acts  construed:  Acts  1879,  Ch.  218;  Acts  1891,  Ch.  60;  Acts  1865, 
Ch.  23. 

2.  Attorneys.    Not  entitled  to  Men  upon  recovery  for  fees. 

An  attorney  employed  by  the  Comptroller  to  assist  the  Attorney- 
general  in  civil  litigation  of  the  State  in  the  Supreme  Court  is 
not  entitled  to  a  lien  upon  the  State's  recovery  for  fees,  nor  to 
be  paid  for  such  services  out  of  the  recovery  or  other  funds 
belonging  to  the  State. 

Acts  construed:  Acts  1865,  Ch.  23;  Acts  1879,  Ch.  218;  Acts,  1891, 
Ch.  60. 

Code  construed:  §287  (S.);  {268  (M.  &  V.);  J  235  (T.  &  S.). 
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N.    M.    Taylor,    Kirkpatrick,    Williams  &   Bow- 
man, for   Spurgeon. 

Beard,  J.  The  defendant,  John  R.  Spurgeon, 
was  a  surety  on  the  official  bond  of  one  Branscomb, 
a  Tax  Collector  of  Washington  County,  who  de- 
faulted in  1874  for  a  large  amount  of  revenue  due 
the  State.  The  bill  in  this  case  was  filed  in  1893, 
charging  that,  in  view  of  his  liability  on  the  bond 
of  the  defaulting  officer,  and  in  prder  to  escape  it, 
Spurgeon,  soon  after  discovering  the  amount  of  this 
default,  made  a  trust  deed  of  all  his  property,  con- 
sisting of  valuable  real  estate  lying  in  Washington 
and  Sullivan  Counties,  with  the  purpose,  shared  in 
by  the  beneficiary  of  the  conveyance,  of  hindering, 
delaying,  and  defrauding  the  State  in  the  collection 
of  its  claim;  and  the  prayer  of  the  bill  was  that 
this  deed  might  be  set  aside  as  void  and  the  prop- 
erty covered  by  it  be  subjected  to  the  payment  of 
the  State's  demand.  Other  matters  or  questions 
became  involved  in  the  controversy,  brought  into  the 
cause  by  an  intervening  petition,  which  it  is  not 
necessary  to  set  out.  It  is  sufficient  for  our  pres- 
ent purpose  to  say,  that  at  this  term  an  opinion 
has  been  delivered  affirming  the  decree  of  the  Court 
of  Chancery  Appeals,  adjudging  this  trust  deed  to 
be  fraudulent  and  void,  and  ordering  the  property 
conveyed  by  it  to  be  sold  and  its  proceeds  to  be 
applied  to  the  payment  of  the  claim  of  the  com- 
plainant.      Since    this    opinion    was     handed    down    a 
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decree  has  been  presented  to  us  embodying  the  con- 
clusions and  directions  of  this  Court,  but  reserving 
a  lien  on  the  recovery  in  favor  of  a  number  of 
solicitors  for  services  rendered  in  this  cause,  and  a 
motion  has  been  made  that  the  same  be  entered. 
These  gentlemen  make  this  claim  up6n  their  employ- 
ment by  the  Comptroller  of  the  State,  and  the  ques- 
tion for  determination  is,  has  that  officer  power  to 
bind  the  State  by  entering  into  such  a  contract, 
and,  if  he  has  such  power,  then  as  to  boundaries 
of  it?  It  is  beyond  doubt,  until  within  recent  years, 
that  the  duty  of  attending  to  all  litigation  in  which 
the  State  was  interested  was  devolved  upon  the  Dis- 
trict Attorneys  of  the  several  Circuit  Courts  and 
upon   the   Attorney -general   of   the   State. 

In  1865  the  first  departure  from  a  long  estab- 
lished system  was  made  by  the  passage  of  an  Act 
providing  for  the  employment  of  additional  counsel 
to  the  Attorney-general  or  District  Attorney,  when  in 
the  judgment  of  the  Governor  and  Attorney-general, 
the  interests  of  the  State  required  it,  and  for  the 
compensation  of  such  attorneys.  This  was  an  emer- 
gency statute,  possibly  made  necessary  in  the  liquida- 
tion of  the  Bank  of  Tennessee  with  its  various 
branches,  though  in  its  second  section  it  was  couched 
in  general  terms.  In  1879  the  Legislature  made  a 
more  radical  departure  by  the  passage  of  an  Act, 
which,  with  Act  amendatory  thereof,  will  be  noticed 
hereafter.  While  the  office  of  Attorney  for  the 
Courts  of    the   State    having   criminal   jurisdiction   was 
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rocognized  by  Sees.  5  and  6  of  Art.  6,  of  the 
Constitution  of  1834,  that  of  Attorney-general  for 
the  State  was  not,  but  was,  as  it  at  present  sub- 
stantially exists,  created  by  Ch.  61  of  the  Acts  of 
1835.  The  Constitution  of  1870,  Sec.  5,  Art.  6, 
makes  provision  for  both  offices;  the  latter  becoming 
for  the  first  time  what  the  former  had  been  since 
1830,  a  constitutional  office.  This  section,  however, 
while  providing  for  the  appointment  of  the  Attorney- 
general  and  Reporter  by  this  Court,  and  for  the 
election  of  the  attorneys  of  the  State  for  the  var- 
ious districts  or  circuits,  does  not  prescribe  their 
duties. 

But  the  powers  conferred  and  the  duties  imposed 
upon  the  incumbents  of  these  offices  had  been  long 
defined  by  general  laws  and  were  at  that  time 
thoroughly  understood.  As  to  the  office  of  Attor- 
ney-general the  Act  of  1835  creating  it  had  first 
fixed  its  powers  and  duties;  these  were  afterwards 
supplemented  by  other  Acts.  Among  these  duties 
so  imposed  was  that  of  attending  to  '^all  business 
of  the  State,  both  civil  and  criminal,  in  the  Supreme 
Court."  These  statutes  were  brought  with  but  sliofht 
changes  of  phraseology,  into  the  Code  of  1858,  at 
Sec.  3952,  and  were  in  existence  at  the  time  the 
Constitution  of  1870  was  promulgated.  The  question 
has  been  raised  in  argument  as  to  how  far  the  Leg- 
islature can  go  in  stripping  these  constitutional  offi- 
cers of  the  functions  attached  to  their  res|)ective 
offices,    at   the    time    the    Constitution    of    1870    was 
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adopted  and  conferring  them  on  others,  whether  they 
be  appointees  of  the  Comptroller  or  are  otherwise 
chosen,  but  we  are  not  called  upon  on  this  record 
to  answer  it.  While  it  is  not  necessary  in  this 
case  for  us  to  intimate  an  opinion  on  this  very 
important  question,  yet  in  this  application  for  the 
reservation  of  a  lien  it  does  become  essential  to  ex- 
amine the  legislation  of  the  State  to  ascertain  the 
limits  of  the  Comptroller's  power  in  the  emplovment 
of  attorneys   in   suits   like   the   present. 

In  1879  the  Legislature  passed  the  Act  above  re- 
ferred to,  entitled  <'An  Act  to  facilitate  the  collection 
of  State  revenue."  By  this  Act  the  Comptroller  was 
authorized  to  employ  an  attorney  or  attorneys,  and 
send  him  or  them  into  any  county  in  the  State,  with 
full  power  to  investigate  the  records  and  books  of 
any  oflScer  charged  with  the  duty  of  collecting  rev- 
enue, and  the  attorney  or  attorneys  so  employed  had, 
under  the  Act,  <  <  full  power  and  authority  to  bring, 
in  the  name  of  the  State,  by  motion  or  otherwise, 
any  and  all  suits  necessary  to  enforce  the  collection 
of  any  revenue  due  the  State,  and  to  compromise 
and  settle  all  suits  for  or  on  account  of  such  un- 
collected revenue,"  etc.  Ch.  218,  Acts  1879.  The 
LfCgislature  of  1891  passed  an  Act  (Ch.  60)  amend- 
atory of  the  one  just  mentioned,  entitled  '^4Ln  Act 
to  amend  Chapter  218,  page  262,  of  the  Acts  of 
1879,  entitled  *An  Act  to  facilitate  the  collection  of 
State  revenue.'"  This  amendatory  statute,  in  effect 
a   reinactment   of    the    original    Act,    so    far    as    that 
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had  conferred  the  right  of  appointment  upon  the 
Comptroller  of  an  attorney  or  attorneys  to  be  sent 
by  him  through  the  State  to  look  after  its  officers 
engaged  in  the  collection  of  revenue,  in  important 
particulars  materially  increased  the  powers  of  those 
so  appointed.  As  it  was  upon  the  authority  of 
these  two  Acts  the  employment  in  question  was  made, 
it  is  not  necessary  for  us  to  consider  Sec.  88,  Ch. 
1,  of  the  Session  Acts  of  1897,  by  which  the  Dis- 
trict Attorneys  and  the  Attorney-general  of  the  State 
are  reduced  to  the  position  of  mere  assistants  of  the 
revenue  agents  selected  by  the  Comptroller  in  such 
suits  as  they  institute  within  the  limits  of  that  sec- 
tion. 

Upon  an  examination  of  the  Act  of  1879,  and 
the  amendatory  Act  of  1891,  it  will  be  found  that 
the  attorney  or  attorneys  commissioned  by  the  Comp- 
troller under  these  Acts,  while  authorized  to  institute, 
among  others,  all  suits  necessary  to  enforce  the  col- 
lection of  revenue  from  defaulting  officers,  yet  there 
was  no  provision  made  in  them,  even  if  it  could 
constitutionally  have  been  done,  for  these  attorneys 
representing  in  this  Court  such  of  these  suits  as 
might  be  appealed  to  it.  In  the  absence  of  an  ex- 
press statute,  it  will  not  be  presumed  that  the  Leg- 
islature intended  that  these  appointees  should  follow 
litigation  so  instituted  by  them  into  this  Court.  On 
the  contrary,  it  must  be  assumed  that  its  purpose 
was,  after  the  suits  reached  here,  to  leave  the  duty 
of    attention    to    them   where    it   was   placed     by   the 
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Act  of  1835,  and  where  it  has  since  continued,  by 
unbroken  statutory  provisions  (unless  it  be  that  the 
Act  of  1897  makes  a  change),  to  rest — that  is,  upon 
the  Attorney-general  of  the  State.  Taking  this  view 
of  the  statutes  bearing  upon  this  question,  we  are 
clear  there  is  no  authority  whatever  for  the  employ- 
ment by  the  Comptroller  of  attorne}'^s  to  represent 
the  State  in  this  Court,  and  this  of  itself  is  a  suffi- 
cient answer  to  the  motion  to  reserve  a  lien  for 
services   so   rendered. 

There  are  two  other  objections,  however,  to  this 
motion,  either  of  which  is  sufficient  to  warrant  us 
in  declining  to  entertain  it.  The  first  is  that  the 
only  provision  for  the  payment  of  the  attorney  or 
attorneys  employed  under  the  authority  of  these  Acts 
is  found  in  the  body  of  the  original  Act  (Ch.  218, 
Acts  1879).  That  provision  is  in  these  words:  ^^Be 
it  enacted^  That  such  attorney  or  attorneys  so  em- 
ployed shall  receive  no  compensation  other  than  that 
allowed  by  the  Comptroller,  subject  to  the  approval 
of  the  Governor,  to  be  paid  out  of  any  funds  *  col- 
lected'  by  them,  which  compensation  shall  'not  ex- 
ceed fifteen  per  cent,  of  the  entire  amount  collected,' 
to  be  retained  by  them,  or  paid  by  the  Comptroller 
out  of  the  fund  collected  before  payment  into  the 
State  treasury."  Attorneys  so  employed  must  look 
alone  to  the  terms  of  this  clause  to  ascertain  their 
right  to  compensation.  Compensation  depends  upon  a 
collection;  until  this  is  made  they  have  no  claim. 
When  the  collection  has  been  made  compensation  must 
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be  allowed  by  the  Comptroller,  subject  to  the  ap- 
proval of  the  Governor,  and  then  in  no  case,  and 
however  many  attorneys  have  been  employed,  can  it 
exceed  fifteen  per  cent,  of  the  entire  amount  collected. 

In  the  next  place,  even  if  this  statute  was  not 
restrictive  in  its  terms,  as  has  just  been  indicated, 
a  sound  public  policy  would  forbid  placing  such  a 
burden  as  is  here  proposed  on  the  State's  recovery. 
All  other  persons  who  have  claims  against  the  State 
for  services  rendered,  or  resting  on  any  other  ground, 
obtain  payment  alone  on  warrants  issued  upon  the 
treasury,  and  even  then  the  settled  law  is  that  '<no 
money  shall  be  paid  out  of  the  public  treasury  un- 
less the  law  or  laws  under  which  the  same  may  be 
claimed  or  demanded  shall  expressly  direct  and  order 
that  it  shall  be  paid  out,  and  unless  the  warrant 
shows  the  name  of  the  person  in  whose  favor  it  is 
drawn  and  the  statute  or  liuthority  under  which  it 
is  issued."  Sec.  287,  Shannon's  Code.  Independent  of 
every  other  objection,  to  grant  the  present  motion 
in  the  absence  of  an  express  statute  authorizing  it, 
would  be  to  violate  the  spirit,  if  not  the  letter,  of 
this   provision   of   the   law. 

For  these  reasons,  the  motion  is  overruled  and  a 
decree  will   be  entered  as  has  been  heretofore  directed. 
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State,  ex  lel,^  v.  Cummins. 

{Knoxville,       November    17,   1897.) 

1.  Sheriff.    Entitled  to  control  of  jail. 

The  provisioDBof  Acts  1891,  Ch.  123,  Sees.  10,  11,  requiring  the 
Sheriff  or  Jailer  of  a  county  whose  jail  has  been  declared  a 
'Workhouse,  to  deliver  up  the  jail  and  '*  all  prisoners  "  therein  to 
a  Superintendent  elected  by  a  Board  of  Commissioners  created 
by  the  County  Court,  is  void  so  far  as  it  undertakes  to  deprive 
the  Sheriff  of  the  custody  of  prisoners  who  have  been  com- 
mitted for  safe-keeping,  or  who  are  under  sentence  of  death, 
or  who  are  awaiting  trial,  or  transfer  to  State  prison,  or  de- 
tained merely  as  witnesses,  etc.,  as  depriving  the  Sheriff,  who 
is  a  constitutional  officer,  of  a  substantial  part  of  his  rightful 
jurisdiction,  functions,  and  powers,  notwithstanding  the  fur- 
ther provision  of  the  Act  allowing  him  to  become  such  Super- 
intendent, but  subject  to  regulation  and  dismissal  by  the 
Commissioners.     (Post,  pp.  668-^82.) 

Constitution  construed:  Art.  7,  Sees.  1,  2. 

Act  construed:  Acts  1891,  Ch.  133,  Sees.  10,  11. 

Code  construed:  JJ449,  7370,  7375,  7390-7396  (S.);  JJ415,  6237, 
6242,  6256-6263  (M.  &  V.);  §J  360,  5395,  5400.  5410-5417  (T.  &  S.). 

Cases  cited  and  approved:  Pope  v.  Phifer,  3  Heis..  683;  Shelby 
County  V.  Butterworth,  lb.,  705;  Felts  v.  Memphis,  2  Head, 
650;  26  Wis.,  '412;  2  Denio,  372. 

2.  Same.     ConHtltutlonal  8t<itu8. 

While  the  Court  vindicates  the  constitutional  jurisdiction, 
powers,  etc.,  of  the  Sheriff*s  office  against  such  legislative 
encroachment  as  would  clearly  prove  destructive  of  that  office, 
it  is  careful  to  reaffirm  the  power  of  the  Legislature,  within 
reasonable  limits,  to  regulate  the  fees  and  management  of  tlie 
office.     (Post,  pp.  682,  683.) 

3.  Statutes.     Unconstitutional  in  port. 

Although  Acts  1891,  Ch.  123,  Sees.  10,  11,  is  unconstitutional  in 
that  feature  which  undertakes  to  trench  upon  the  jurisdiction, 
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powers,  ^tc,  of  the  Sheriff's  office,  the  act  is  not  thereby  in- 
validated in  other  respects.     (Post,  p.  682.) 


FROM     HAMBLEN. 


Appeal  from  Chancery  Court  of  Hamblen  County. 
Hugh   G.  Kyi^e,  Ch. 

J.  A.  Carrigar,  and  Washburn,  Pickle  &  Tur- 
ner,   for   Relator   Hays. 

Rose   &   Hickey   for   Cummins. 

McAlister,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Hamblen  County,  for  the  purpose  of 
testing  the  constitutionality  of  the  Workhouse  Act 
of  1891.  Complainant  is  the  Sheriff  of  Hamblen 
County,  and  is  seeking,  by  mandamus,  to  compel  the 
Workhouse  Commissioners  of  said  county  to  reinvest 
him  with  the  custody  of  the  jail  and  *  the  county 
prisoners.  The  bill  alleges  that,  under  the  provis- 
ions of  the  Act  of  1891,  Ch.  123,  complainant  has 
been  deprived  of  the  custody  of  the  county  jail,  and 
that  said  jail  and  the  prisoners  confined  therein  have 
been  committed,  by  said  Workhouse  Commissioners, 
to  the  charge  of  the  defendant,  Rowland,  as  Sui)er- 
intendent.  The  defendants  demurred  to  the  alterna- 
tive writ  of  mandamus,  which  was  overruled,  the 
Chancellor   being    of    opinion   that   the   workhouse   law 
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is    unconstitutional.      On    appeal    the    cause     was    as- 

« 

signed   to   the   Court   of   Chancery   Appeals,    which  re- 
versed   the    decree    of    the   Chancellor,    sustained    the 
demurrer,    and   dismissed   the    bill. 
The   Act   in   question   is   entitled — 

*'AN  ACT  to  establish  county  workhouses;  to  provide  for  working 
misdemeanor  and  other  convicts  sentenced  to  such  workhouse ; 
to  provide  for  Ck>mmis6ioners  and  a  Superintendent,  and  other 
subordinates  for  workhouses,  and  to  define  their  powers  and 
duties. 

*' Section  1.  Be  it  ejiacted  iy  the  General  Assem- 
bly of  the  State  of  Tennessee^  That  the  County  Court 
of  any  county  may,  through  its  Quarterly  Court, 
provide  such  lands,  buildings,  and  articles  of  any 
kind  as  may  be  necessary  for  a  workhouse  for  such 
county. 

"Sec.  2.  Be  it  further  enacted^  That  any  county 
not  having  provided  a  separate  workhouse,  may, 
through  its  Quarterly  Court,  declare  its  jail  to  be  a 
workhouse,  if  such  jail  be,  in  the  opinion  of  its 
Magistrates,  of  sufficient  capacity  and  suitable  for 
the  purpose,  and  from  and  after  such  declaration  the 
jail  shall  be  known  as,  apd  shall  be,  the  county 
workhouse,  and  such  county  shall  have  thereafter  the 
benefit  of  all  laws  of  the  State  applying  to  work- 
houses. 

*'Sec.  3.  Be  it  further  enacted^  That  when  any 
county  has  established  a  separate  workhouse,  or  the 
jail  in  any  county  has  been  declared  a  workhouse, 
the  Quarterly  Court  thereof  shall  elect  four  compe- 
tent  persons,  who,  in   conjunction   with    the   Judge   or 
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Chairman  of  said  Coart,  shall  be  known  as  the  Board 
of  Workhouse  Commissioners,  of  which  the  said 
Judge  or  Chairman  shall  be  ex  officio  Chairman  of 
the  board.  Two  of  said  Commissioners  shall  serve 
for  the  term  of  one  year,  and  two  for  the  term  of 
two  years,  and  annually  thereafter  the  said  Quarterly- 
Court  shall  keep  said  Commissioners  elected  by  elect- 
ing two  Commissioners  for  the  term  of  two  years, 
and  all  vacancies  shall  be  filled  by  like  election  for 
the  unexpired  term  of  the  Commissioner  whose  place 
is  to  be  supplied.  Said  Commissioners  shall  have 
charge,  supervision,  and  control  of  the  workhouse  in 
all  of  its  departments,  the  convicts,  the  appointment 
or  selection  of  a  Superintendent  of  the  workhouse, 
all  necessary  guards  and  other  employes,  the  dis- 
charging thereof  at  any  time,  in  the  discretion  of  the 
Commissioners,  and  generally  to  regulate  and  to  con- 
trol  that   department   of   the   county's    business. 

» 

"Sec.  7.  Be  it  furtJver  enacted^  That  the  Board 
of  Commissioners,  when  any  county  has  established 
a  separate  workhouse,  or  which  has  declared  its  jail 
to  be  a  workhouse,  shall  ap{)oint  a  Superintendent 
of  said  workhouse;  said  Superintendent,  when  first 
appointed,  shall  hold  his  office  for  the  remainder  of 
the  year;  thereafter  the  Superintendent  shall  be  ap- 
pointed on  the  first  Monday  in  January,  and  hold 
his  office  for  two  years,  unless  sooner  suspended  or 
removed,  as  provided  in  Section  3;  Provided^  That 
where  any  county  now  has  a  Superintendent  in  charge 
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of  its  workhouse  he  shall  hold  over  until  the  first 
Monday  in  January,  1892.  The  Superintendent  ap- 
pointed under  this  Act  shall  take  an  oath  and  give 
bond  for  the  faithful  discharge  of  his  duty,  with 
two  or  more  approved  sureties,  in  the  sura  of  $1,000, 
payable  to  the  State  of  Tennessee  for  the  use  of 
the  county,  before  the  County  Judge  or  Chairman, 
which  oath  and  bond  shall  be  filed  with  the  County 
Court  Clerk,  and  record  made  on  the  minutes  of 
the  Court.  His  salary  shall  be  fixed  by  the  Com- 
missioners, which  shall  be  paid  quarterly  on  the 
warrant  of  the  Judge  or  Chairman  of  the  County 
Court. 

'*Sec.  8.  Be  it  further  enacted.  That  it  shall  be 
the  duty  of  the  Superintendent  to  discharge  each 
prisoner  as  soon  as  his  or  her  time  is  out,  or  upon 
order  of  the  Board  of  Commissioners;  to  see  that 
the  prisoners  are  properly  guarded  to  prevent  escape; 
that  they  are  kindly  and  humanely  treated,  and 
properly  provided  with  clothing,  wholesome  food 
properly  cooked  and  prepared  for  eating  three  times 
a  day  when  at  work;  that  they  are  warmly  and 
comfortably  housed  at  night  and  in  bad  weather; 
when  sick,  that  they  have  proper  medicine  and  med- 
ical treatment,  and,  in  case  of  death,  be  decently 
buried.  He  shall  keep  the  males  from  the  females, 
and  the  blacks  from  the  whites,  except  when  at 
work   the   whites   may   be   worked   with   the   blacks. 

*'Sec.   10.      Be   it  further  enacted.   That   the  Sher- 
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iflF  or  Jailer  of  the  county  whose  jail  has  been  de- 
clared a  workhouse,  shall  deliver  up  the  jail  to  said 
Superintendent,  and  all  prisoners  therein,  provided  the 
Sheritf  of  any  county  shall  have  the  right  to  the 
place  of  Superintendent  himself,  but  not  by  deputy. 
If  he  elect  to  hold  the  place,  he  shall  notify  the 
Judge  or  Chairman  of  the  County  Court,  in  writing, 
on  or  before  the  day  fixed  in  this  Act  for  the  ap- 
pointment of  a  Superintendent.  In  such  case  he  shall 
remain  in  charge  of  the  prison,  but  shall  be  subject 
at  all  times  to  the  orders  of  the  Court  and  Com- 
missioners; his  salary  shall  be  fixed  by  the  Commis- 
sioners; he  shall  be  subject  to  dismissal  by  them, 
and  shall  have  the  powers  and  perform  the  same 
duties  as  any  other  Superintendent  under  this  Act,  it 
being  the  object  and  purpose  of  this  Act  to  abolish 
the  jail  system  in  such  counties  as  may  avail  them- 
selves of  it  and  establish  the  workhouse  system  in- 
stead. 

'*Sec.  11.  Be  it  further  enacted.  That,  after  the 
jail  of  any  county  has  been  declared  a  workhouse, 
all  persons  liable  to  imprisonment  for  safe-keeping, 
whether  charged  with  felonies  or  misdemeanors,  shall 
be  confined  therein,  and  be  under  the  control  of 
Workhouse  Commissioners  and  Superintendent.  All 
such  persons  shall  be  securely  kept  and  properly 
cared  for.  The  State  shall  pay  for  the  board  of 
State's  prisoners  the  amount  necessary,  but  shall  not 
exceed  the  amount  now  allowed  by  law.  The  bills 
for    the    same    shall    be    made    out    each    month  and 
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sworn  to  by  the  Superintendent,  and  shall  be  ap- 
proved by  the  Judge  of  the  Circuit  and  Criminal 
Courts,  and  certified  by  the  Clerk,  as  now  required 
by  law.  The  amount  of  these  bills  from  the  State 
shall  be  paid  to  the  Superintendent,  who  shall  pay 
the  same  to  the  County  Trustee,  on  receivable  war- 
rant of  the  Judge  or  Chairman  of  the  County  Court, 
keep  a  record  of  the  same  in  his  account  book,  and 
show  the  amount  in   his  report  to  the  Commissioners. 

*'Sec.  12.  Be  it  farther  enacted,  That  in  all  cases 
where  a  person  is  by  law  liable  to  be  imprisoned  in 
the  county  jail  for  punishment,  or  by  failure  to  pay 
a  fine  and  costs,  or  costs  only,  as  the  case  may  be, 
in  misdemeanor  cases,  and  in  felony  cases  where  the 
punishment  ha8  been  commuted  from  the  confinement 
in  the  penitentiary  to  the  county  jail,  he  or  she 
shall  be  sentenced  to  be  confined  and  shall  be  con- 
fined at  hard  labor  in  the  county  workhouse  until 
the  expiration  of  their  sentence  of  imprisonment,  and 
thereafter  until  the  fine  and  costs,  or  costs  only,  as 
the  case  may  be,  have  been  worked  out,  paid,  or 
secured  to  be  paid.  All  such  fines  and  costs  shall 
be  paid  to  the  County  Trustee  upon  receivable  war- 
rant of  the  Judoje  or  Chairman  of  the  Court  when 
paid   by   the   prisoner   or    his   sureties." 

The  sections  above  quoted  sufliciently  indicate  the 
object  and  scope  of  the  Act  without  setting  out  the 
remaining  sections,  which  are  unimportant  in  the 
present   investigation. 

15  P— 43 
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The  first  assignment  of  error  made  in  behalf  of 
the   Sheriff   is,    viz. : 

1.  The  Sheriff  is  a  constitutional  officer,  recog- 
nized by  the  Constitution,  Art.  7,  Sees.  1  and  2,  and 
the  Legislature  has  no  power  to  deprive  such  an 
officer  of  any  substantial  part  of  his  jurisdiction, 
rights,  and  authority,  which  existed  at  the  time  the 
Constitution  was  adopted.  From  time  immemorial 
the  jail  has,  of  right,  belonged  to  the  office  of 
Sheriff.  It  was  so  in  Tennessee  at  the  adoption  of 
all  the  constitutions.  The  Act  of  1891,  Ch.  123, 
attempts  to  take  from  him  this  right,  and  is  void. 
Counsel  cite:  Act  1891,  Ch.  123,  Sees.  10,  11: 
Pope  v.  P/iifer,  3  Heis.,  682;  Shelby  County  v. 
Buttencorth^  Ih,^  705,  and  note;  State^  ex  reL^  v. 
Brunst,  26  Wis.,  412  (S.  C,  7  Am.  Rep.,  84); 
King  v.  Iluntei^  65  N.  C,  603;  6  Am.  Rep.,  754; 
^Varner  v.  People^  2  Denio,  272;  43  Am.  Dec.,  740; 
Common  wealth  v.  Gamble^  62  Pa.,  343;  1  Am.  Rep., 
422. 

In  the  case  of  Pope  v.  Phifer^  3  Heis.,  682,  it 
was  held  '*that  the  Quarterly  Court,  Gom[>osed  of 
the  Justices  of  the  several  counties,  was  not  pro- 
vided for,  in  terms,  by  the  Constitution  of  1870, 
yet  that  it  was  referred  to  and  treated  as  an  exist- 
ing institution,  and  that  thus  its  status  was  fixed  in 
the  Constitution,  and  that  a  subsequent  Act  of  the 
Legislature  which  undertook  to  vest  all  the  powers 
and   duties    of    that    Court    in    a    Board   of    Commis- 
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sioners,  was  an  indirect  way  of  abolishing  the  Court, 
and   was   unconstitutional." 

In  the  State^  ex  rel.  Kennedy^  v.  Brutist^  7  Am. 
Rep.,  84  (26  Wis.,  412),  the  Court  said,  viz.:  ''The 
office  of  Sheriflf,  in  a  certain  sense,  is  a  constitu- 
tional office;  that  is,  the  Constitution  provides  that 
the  Sheriffs  shall  be  chosen  by  the  electors  of  the 
respective  counties  once  in  every  two  years,  and  as 
often  as  vacancies  shall  happen.  Now,  it  is  quite 
true  that  the  Constitution  nowhere  defines  what 
powers,  rights,  and  duties  shall  attach  or  belong  to 
the  office  of  Sheriflf.  But  there  can  be  no  doubt 
that  the  framers  of  the  Constitution  had  reference 
to  the  office  with  those  generally  recognized  legal 
dirties  and  functions  belonging  to  it  in  this  country 
and  in  the  territory  '  when  the  Constitution  was 
adopted.  Among  those  duties,  one  of  the  most 
characteristic,  well  acknowledged,  was  the  custody  of 
the  common  jail  and  of  the  prisoners  therein. 
It  seems  to  us  unreasonable  to  hold,  under  a  Con- 
stitution which  carefully  provides  for  the  election  of 
Sheriffs,  fixes  the  term  of  office,  etc.,  that  the  Leg- 
islature might  detach  from  the  office  its  duties  and 
functions  and  transfer  those  duties  to  another  office. 
In  this  case  it  is  said  that  the  Legislature  has  at- 
tempted to  take  the  largest  share  of  the  duties  of 
the  Sheriff  in  point  of  responsibility  and  emolument, 
and  to  commit  it  to  an  officer  selected  by  the  County 
Board  of  Supervisors.  If  the  Legislature  can  do 
this,    why   may  it   not   deprive   the   Sheriff   of   all   the 
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duties  and  powers  appertaining  to  his  office,  and 
transfer  them  to  some  officer  not  chosen  by  the 
electors  ? ' ' 

In  Warner  v.  People,  2  Denio,  272,  a  quo  war- 
ranto was  brought  on  relation  of  James  Conner,  Clerk 
of  the  city  and  county  of  New  York,  against  An- 
drew Warner,  for  an  intrusion  into  the  office  of  the 
Clerk -of  the  Court  of  Common  Pleas  for  the  citv 
and  county.  The  defendant  pleaded  the  statute  of 
April  10,  1843,  and  his  appointment  thereunder  by 
the  first  and  Associate  Judges  of  that  Court.  Said 
the  Chancellor:  **The  question  presented  for  consid- 
eration in  this  case  is  whether  the  Act  of  April, 
1843,  which  detached  the  clerkship  of  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York 
from  the  Clerk  of  the  city  and  county  elected  by 
the  people,  and  gave  the  ^appointment  to  three  of 
the  Judges  of  that  Court,  is  not  unconstitutional  and 
void.  The  eighth  section  of  the  fourth  article  of 
the  Constitution  provides  that  Clerks  of  counties,  in- 
cluding the  Clerk  of  the  city  and  county  of  New 
York,  shall  be  chosen  by  the  electors  of  the  re- 
spective counties.  And  the  next  section  requires 
Clerks  of  Courts,  except  those  whose  appointment  is 
provided  for  by  the  eighth  section,  to  be  appointed 
by  the  Courts  of  which  they  are  Clerks.  Special 
provision  is  also  made  in  the  thirteenth  section  in 
relation  to  the  clerkship  of  the  Oyer  and  Terminer 
and  General  Sessions  of  the  Peace  of  the  city  and 
county   of    New    York,    which    clerkship,    at    the    time 
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of  the  adoption  of  the  Constitution,  was  a  sep- 
arate and  distinct  office  from  that  of  the  Clerk  of 
the  city  and  county,  which  was  then  united  with  the 
clerkship  of  the  Court  of  Common  Pleas,  as  or- 
ganized under  the  Act  of  1821.  ...  At 
the  time  of  the  adoption  of  the  present  Consti- 
tution the  Clerk  of  the  city  and  county  of  New 
York  was  the  Clerk  of  the  Court  of  Common  Pleas, 
which  had  then  been  recently  organized,  and  the 
greatest  part  of  the  emoluments  of  his  office,  at  that 
time,  must  have  been  from  that  source.  .  -  . 
The  transferring  of  that  clerkship,  by  this  subse- 
quent Act  of  legislation,  to  a  new  officer,  to  be  ap- 
pointed in  a  mode  not  authorized  by  the  Constitu- 
tion, was,  in  substance,  a  transferring  to  him  of  the 
office  to  w^hich  the  relator  had  been  elected  for  three 
years,  and  was  taking  from  the  electors  of  the  city 
and  county  of  New  York  the  right  to  choose  the 
officer  who  was  intended  to  be  designated,  by  the 
framers  of  the  Constitution,  by  the  name  of  the 
Clerk  of  the  city  and  county  of  New  York.  If 
this  can  l)e  done  in  relation  to  this  office,  I  see 
nothing  to  prevent  the  Legislature  from  taking  from 
the  Clerks  of  other  counties  the  duties  of  the  Clerks 
of  the  Courts  of  Common  Pleas  and  General  Sessions, 
and  the  recording  of  deeds  and  mortgages,  and  ap- 
pointing separate  and  distinct  officers  to  discharge 
those  duties,  and  by  a  mode  of  appointment  which 
the     framers     of      the     Constitution     never     intended. 

The    fees    and    emoluments    of    office    may 
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not  only  be  reduced  by  direct  legislation,  but  inci- 
dentally by  the  division  of  towns  and  counties,  and 
the  erection  of  new  Courts,  etc.,  as  the  public  good 
from  time  to  time  requires.  But  when  the  Legis- 
lature, as  in  this  case,  assumes  the  power  to  take 
from  a  constitutional  officer  the  substance  of  the 
office  itself,  and  to  transfer  it  to  another  who  is  to 
be  appointed  in  a  different  manner,  and  to  hold  the 
office  by  a  different  tenure  than  that  which  was  pro- 
vided for  by  the  Constitution,  jt  is  not  a  legitimate 
exercise  of  the  right  to  regulate  the  duties  or  emol- 
uments of  the  office,  but  an  infringement  upon  the 
constitutional   mode   of  appointment." 

In  1854  this  Court,  in  the  case  of  I^dts  v. 
Memphis,  2  Head,  650,  speaking  through  the  emi- 
nent jurist,  Wright,  said,  viz.:  ''At  the  common  law, 
the  custody  of  jails  of  right  belonged,  and  was  an- 
nexed, as  an  incident,  to  the  office  of  Sheriff.  The 
safe-keeping  of  prisoners  involved  much  peril  and 
responsibility,  and  it  was  esteemed  unsafe  to  commit 
them  to  the  care  of  any  less  a  personage  than  the 
Sheriff  himself,  whose  office  was  one  of  very  ancient 
date,  and  of  great  trust  and  authority,  and  who 
might  bring  to  his  assistance  the  posse  comitatus  or 
power  of  the  county.  He  had  the  appointment  of 
the  keepers  of  jails,  and  was  to  put  in  such  for 
whom  he  would  answer,  for,  being  an  immediate 
officer  of  the  King's  Courts,  and  amenable  for  escapes, 
and  subject  to  amercements  if  he  had  not  the  bodies 
of    prisoners    in   Court,    it   was    esteemed    against   all 
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reason  that  another  should  have  the  keeping  and 
custody  of  the  jail.  His  right  was  favored,  and 
could  only  be  abridged  by  an  Act  of  Parliament. 
Even  the  king's  grant  to  another  of  the  custody  of 
prisoners  was,  after  5  H.  4,  void.  The  care  of 
gaols,  cited  in  Milton's  case,  460,  34^;  4  Bac.  Ab. 
(Gaol  and  Gaoler,  A),  29."  See,  also,  Biackstone's 
C/om.,    pp.    345,    346. 

The  Court  of  Chancery  Appeals  was  of  opinion, 
however,  that  the  custody  of  the  jail  and  its  pris- 
oners did  not  of  right  belong  to  the  office  of  Sher- 
iff at  the  adoption  of  the  Constitution  of  1870.  In 
support  of  this  position  that  Court  cites  certain  pro- 
visions of   the  Code   of   1868,   viz. : 

^'§360.    2>t^^i<3«.— It  is  the  Sheriff's  duty:     .     .     . 

*'(3)  To  take  charge  and  custody  of  the  jail  of 
his  county,  and  of  the  prisoners  therein;  to  receive 
those  lawfully  committed,  and  to  keep  them  himself, 
or  by  his  deputies  or  jailer,  until  discharged  by  law. 
^^(4)  To  perform  such  other  duties  as  are,  or  may 
be,   imposed    by    law." 

^'§5395.  The  county  jail  is  used  as  a  prison 
for  the  safe-keeping  and  confinement  of  all  persons 
committed   thereto   under   the   authority   of   law. 

'*§5400.  The  Sheriff  of  the  county  has,  except 
in  cases  otherwise  provided  by  law,  the  custody  and 
charge  of  the  jail  of  his  county,  and  of  all  prisoners 
committed  thereto,  and  may  appoint  a  jailer,  for 
whose  acts   he   is   civilly  responsible." 

Sections  5410-6417  provide  that  the  County  Courts 
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and  iDcorporated  towns  may  establish  workhouses,  and 
appoint  suitable  persons  for  the  management  thereof; 
that  there  may  be,  in  the  discretion  of  the  Court 
or  Justice,  committed  thereto  at  hard  labor  all  per- 
sons liable  to  be  imprisoned  in  the  county  jail, 
whether  for  punishment  after  conviction,  to  pay  fine 
and   costs,  for   vagrancy,   or   merely   for   safe-keeping. 

That  Court  was  of  opinion  that  the  right  reserved 
in  said  Act,  Subsec.  4  of  Sec.  360,  to  impose  new 
duties,  or  other  duties,  is  unlimited  in  extent,  and 
is  sufficiently  broad  to  cover  a  different  disposition  of 
the  jail  and  the  prisoners  in  requiring  the  Sheriff  to 
turn  them  over  to  some  other  officer  that  might  be 
designated  by  law.  The  same  reservation,  says  that 
Court,  appears  in  other  language,  where  it  is  said 
the  Sheriff  of  the  county  shall  have  the  custody  and 
charge  of  the  jail  and  of  all  prisoners  committed 
thereto,  ** except  in  cases  otherwise  provided  by  law." 
Again,  that  Court  thought  the  language  in  Sec.  3415, 
known  as  the  House  of  Correction  law,  was  suffi- 
ciently broad  to  cover  all   prisoners  in  the  county  jail. 

Their  conclusion  upon  these  statutes,  in  the  Code 
of  1858,  was  that  the  law  in  existence  at  the  time 
the  Constitution  of  1870  was  ratified,  contemplated 
that  a  time  might  come  in  the  history  of  the  State 
when  it  would  be  to  the  public  interest  to  take  the 
prisoners  from  the  custody  of  the  Sheriff  and  confine 
them  in  the  workhouse.  But  in  answer  to  the  ar- 
gument of  the  Court  of  Chancery  Appeals  it  may  be 
said   that   the   sections   of   the   Code    are    open   to   the 


SEPTEMBER  TERM,   1897.  681 

State,  ex  reL,  v.  Cummins. 

same  objections  under  the  Constitution  of  1834  now 
urged  against  the  Act  of  1891 — to-wit:  that  is,  they 
invaded  a  constitutional  right  of  the  Sheriff.  If  these 
provisions  were  void  under  the  Constitution  of  1834, 
they  cannot  be  valid  under  the  Constitution  of  1870, 
for  the  guaranties  in  both  constitutions  were  the  same. 

Nothing  is  to  be  presupposed  as  proved  which 
itself  requires  demonstration.  The  violation  of  this 
rule  furnishes  the  petitio  prmctpii  of  the  logicians. 
See   Sir   William   Hamilton.    ' 

It  will  be  observed  that  Section  10  of  the  Act 
of  1891  provides  that  the  Sheriff  or  Jailer  of  the 
county  whose  jail  has  been  declared  a  workhouse, 
shall  deliver  up  to  the  Superintendent  elected  by  the 
Workhouse  Commissioners,  the  jail  and  all  prisoners 
therein.  Section  11  further  provides  that,  after  the 
jail  of  any  county  has  been  declared  a  workhouse, 
all  persons  liable  to  imprisonment  for  safe- keeping, 
whether  charged  with  felonies  or  inisdemeanors,  shall 
be  confined  therein,  and  be  under  control  of  Work- 
house. Commissioners  and  Superintendent.  It  is  true 
the  Sheriff,  under  this  Act,  is  given  the  option  to 
become  Superintendent,  yet  he  is  made  subject  to 
dismissal  by  the  Commissioners  at  any  time.  The 
compensation  is  left  to  the  discretion  of  the  Com- 
missioners, who,  in  this  instance,  fixed  it  so  low,  by 
farming  out  the  contract  to  the  lowest  bidder,  that 
the  Sheriff  was  unwilling  to  undertake  to  feed  and 
care  for  the  prisoners  upon  such  a  niggardly  allow- 
ance. 
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The  Act,  so  far  as  it  undertakes  to  establish  a 
workhouse  for  the  confinemeat  and  punishment  at 
hard  labor  of  all  convicts  who  have  been  sentenced 
to  that  institution,  is  a  valid  and  constitutional  en- 
actment. But  we  are  constrained  to  hold  that  Sec- 
tions 10  and  11,  together'  with  all  other  provisions 
of  said  Act,  so  far  as  they  undertake  to  deprive  the 
Sheriff  of  the  custody  of  prisoners  who  have  been 
committed  for  safe-keeping,  or  who  are  under  sen- 
tence of  death,  or  those  awaiting  trial  or  a  transfer 
to  the  State  prison,  or  for  detention  merely  as  wit- 
nesses, etc.,  are  plainly  destructive  of  the  functions, 
duties,  and  prerogatives  incident  to  the  constitutioDal 
office  of  Sheriff,  and  are,  therefore,  to  that  extent 
void.  This  latter  adjudication  does  not  invalidate  the 
balance  of  the  Act,  since  the  system  devised  by  the 
Legislature  for  the  establishment  of  county  work- 
houses may  be  preserved  and  worked  out  without 
the  aid  of  the  features  of  the  Act  which  we  hold 
to  be  void.  While  the  Sheriff  is  of  right  entitled 
to  the  custody  of  the  jail  for  the  safe  keeping  of 
prisoners  awaiting  trial,  transfer,  or  execution,  etc., 
this  will  not  prevent  the  County  Court  from  declar- 
ing such  jail  a  county  workhouse  for  the  confine- 
ment of  prisoners  who  are  under  sentence  therein, 
provided  the  jail  is  of  sufficient  capacity  to  accom- 
modate both  classes  of  prisoners,  or  may  be  made 
so   by   additions   thereto. 

While  the  jail  is  so  jointly  occupied,  the  work- 
house   prisoners   will    be    under    the    control    of    the 
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Superintendent,  who  will  provide'  for  them  as  re- 
quired in  this  Act,  but  all  other  prisoners  will  be 
committed   to   the  'care   and   custody   of   the  Sheriff. 

In  reaching  this  conclusion  we  do  not  come  in 
collision  with  the  well  recognized  right  of  the  Leg- 
islature to  regulate  the  fees  of  the  Sheriff  and  the 
management  of  his  office.  We  simply  hold  that  if 
the  Legislature  may  take  away  from  the  Sheriff  the 
control  of  the  jail  and.  the  custody  of  prisoners,  it 
may  destroy  the  office;  but  it  can  do  neither,  for 
both   are  protected   by   the   Constitution   of  the  State. 

The  result  is  that  the  decree  of  the  Court  of 
Chancery  Appeals  is  reversed,  and  the  decree  of  the 
Chancellor,  as  modified  herein,  is  affirmed;  defendants 
will   pay   the   costs. 
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Railroad  v.    Harris. 

{Knoicvilh,      December   3,    1897.) 

1.  Taxation.    EMtoppel  to  deny  exemption  from  (id  vahortm  taxes. 

By  demanding  and  receiving  from  a  railroad  company  a  privilege 
tax  la'd  by  statute  upon  railroads  not  paying  ad  valorem  taxes, 
the  State  precludes  Itself  from  asserting  contemporaneous 
liability  of  such  company  for  ad  valorem  taxes.     {P09L,  pp. 

688-691.) 

Cases  cited:  Railroad  v.  Hicks,  9  Bax.,  442;  71  Fed.  Rep.,  314. 

2.  Same.     Power  to  exempt. 

Doctrine  re-affirmed,  that  under  Constitution  of  1834  the  Legis- 
lature had  power  to  make  irrevocable  grants  of  exemption 
from  taxation  by  charter  provisions.     {PoBt^  pp.  691,  692.) 

Constitution  construed:  U.  S.  Const.,  Art.  I.,  Sec.  10.  State 
Const.  (1834),  Art.  II.,  Sec.  28;  Art.  XL,  Sec.  7. 

Cases  cited:  Memphis  v.  Bank,  91  Tenn.,  585;  Bank  v.  State,  9 
Yer.,  490;  Memphis  v.  Hernando  Ins.  Co.,  6  Bax.,  527;  State  v. 
Butler,  13  Lea,  408;  State  v.  Butler,  86  Tenn.,  614;  Memphis  v. 
Bank,  91  lb.,  546;  Memphis  17.  Home  Ins.  Co.,  lb.,  561;  State  r. 
Bank  of  Commerce,  95  lb.,  226;  4  Wheat.,  518;  95  U.  S.,  684. 

3.  Same.     Strict  construction  against  exemptions. 

A  clear  grant  of  organic  or  valid  statute  law  must  be  shown  by 
one  who  claims  exemption,  total  or  partial,  from  either  ad 
xxilorem  or  privilege  taxation.  Every  presumption  is  against 
any  surrender  of  the  taxing  power,  and  every  doubt  must  be 
resolved  in  favor  of  the  State.  Unless  the  intention  to  sur- 
render that  power  is  manifested  by  words  too  plain  to  be  mis- 
taken, it  must  be  held  still  to  exist.     (^Post.  pp.  69.'}-696.} 

Cases  cited:  Memphis  v.  Bank,  91  Tenn.,  550;  Memphis  tn  Home 
Ins.  Co.,  lb.,  562;  Memphis  v.  Bank,  lb.,  579;  Turnpike  Cases, 
92  lb.,  373;  State  v.  Bank,  95  lb.,  227;  Wilson  v.  Gaines,  9  Bax., 
551;  16  How.,  435;  18  Wall.,  226;  21  lb.,  498;  95  U.  S.,  686;  98 
lb.,  559;  117  lb.,  136;  120  lb.,  569;  143  lb.,  195;  10  How.,  376; 
116  U.  S.,  665;  132  lb.,  185;  161  lb.,  146;  164  lb.,  666. 
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4.  Same.     Charter  exemptUm,  construed. 

An  exemption  from  privilege  taxation  is  not  included  in  the 
exemption  by  charter  of  the  capital  stock,  dividends,  road,  fix- 
tures, depots,  workshops,  and  vehicles  of  a  railroad  company. 
(The  Court  indicates  that  if  the  question  were  involved,  and 
an  open  one,  it  would  hold  this  exemption  did  not  embrace  and 
protect  from  ad  valorem  taxation  either  the  ** franchise"  or 
** surplus"  of  the  corporation.)    {Post^  pp.  696-699,) 

Cases  cited:  Railroad  v.  Morrow,  87  Tenn.,  406;  Railroads.  Bate, 
12  Lea,  573;  State  v.  Bank,  95  Tenn.,  222;  161  U.  S.,  134,  149. 

5.  Same.     Exemption  from  ad  valorem  does  not  emtyrace  privilege 
taxes. 

Exemption  from  ad  valorem  taxation  does  not  include  exemption 
from  privilege  taxation.  The  former  is  laid  upon  property 
values,  and  the  latter  upon  occupations.     {PosU  PP-  699-791), 

Cases  cited  and  approved:  Turnpike  Cases,  92  Tenn.,  372;  109  U. 
S.,  398;  161  U.  S.,  148;  143  U.  S.,  195;  164  U.  S.,  666. 

Cases  cited  and  distinguished:  Memphis  v.  Bank,  91  Tenn.,  546; 
Memphis  v,  Hernando  Ins.  Co.,  6  Bax.,  527;  Bank  v.  State,  9 
Yer.,  490. 

6.  Same.     Privilege  tax  is  not  levied  upoyi  exemption, 

A  privilege  tax  levied  upon  railroad  companies  that  do  not  pay 
ad  valorem,  tax  is  a  tax  upon  the  occupation  of  operating  such 
roads,  and  not  a  tax  upon  their  exemption  from  ad  valorem 
taxation.     (Post,  pp.  701-703,} 

Acts  construed:  Acts  1889,  Ch.  130;  Acts  1891,  Ch.  25  (Ex.  Ses.); 
Acts  1893;  Ch.  89;  Acts  1895,  Ch.  4  (Ex.  Ses.);  Acts  1897,  Ch.  2. 

Cases  cited:  Turnpike  Cases,  92  Tenn.,  369. 

7.  Same.     Creation  of  privileges.     Rule, 

The  Legislature  has  a  very  large  discretion  in  the  creation  and 
taxation  of  privileges.  Any  occupation,  business,  employment, 
or  the  like  affecting  the  public  may  be  classed  and  taxed  as  a 
privilege.     (Post,  pp.  701,  702.) 

Constitution  construed:  Art.  II.,  Sec.  28. 

Cases  cited:  Memphis  v.  Bank,  91  Tenn.,  588;  Reelfoot  Lake,  etc., 
District  v,  Dawson,  97  Tenn.,  151;  Turnpike  Cases,  92  Tenn., 
372;  Kurth  v.  State,  86  Tenn.,  136;  Jenkins  v,  Ewin,  8  Heis., 
456;  Wiltse  v.  State,  8  Heis.,  544;  State  v.  Schlier,  3  Heis.,  281 ; 
Columbia  v.   Guest,  3   Head,  414;    Robertson  v.   Hennegar,   5 
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Sneed,  258;  French  v.  Baker,  4  Sneed,  193;  Mabry  v.  Taryer,  1 
Hum.,  94. 

8.  Constitutional  Law.    Presumption  as  to  coTistUulionalUy  of 
statute. 

All  intendments  are  in  favor  of  constitutionality  of  statutes 
passed  with  requisite  form  and  ceremonies,  and  where  one  of 
two  reasonable  constructions  would  render  the  law  obnoxious 
to  the  Constitution,  and  the  other  would  not,  the  latter  will  be 
adopted  by  the  Courts,     (Post,  pp.  703,  704.) 

Cases  cited  and  approved:  State  v.  Yardley,  95  Tenn.,  560;  Cole 
Ufg.  Co.  V.  Falls,  90  lb.,  469;  Ellis  v.  State,  92  lb.,  93;  Rail- 
roads V.  Crider,  91  lb.,  507;  12  Wheat.,  436. 

9.  Same.     *'Low  of  the  land  "  and  '^due  process  of  toto"  aresyjum' 
yini)us. 

*'  Due  process  of  law"  and  **the  law  of  the  land,"  as  used  in 
Constitutions,  are  synonymous  phrases,  and  that  which  in 
statutes  is  violative  of  one  is  violative  of  the  other  also,  and 
vice  versa.     {Post,  p.  704. ) 

Constitution  construed:  U.  S.  Const.,  Fourteenth  Amendment; 
State  Const.,  Art.  1.,  Sec.  8. 

Cases  cited  and  approved:  State  v.  Staten,  6  Cold.,  234;  Knox  i?. 
State,  9  Bax.,  207;  16  Pa.  St.,  256;  11  Mich.,  129;  18  How.,  272; 
96  U.  S.,  97. 

10.  Same.     Corporation  is  a  ''person''  or  a  '"man." 

A  corporation  is  a  ''person,"  within  the  meaning  of  the  consti- 
tutional provision  against  taking  property  without  due  process 
of  law:  and  it  is  a  '*man,"  within  the  constitutional  provision 
against  taking  property  otherwise  than  by  ''the  law  of  the 
land."     (Post,  2>p.  704,  705.) 

Constitution  construed:  U.  S.  Const.,  Fourteenth  Amendment; 
State  Const.,  Art.  I.,  Sec.  8. 

Cases  cited  and  approved:  164  U.  S.,  578;  165  lb.,  150. 

11.  Same.     Cla^slJicatUm  of  railroads  for  privilege  taxes,  valid. 

Classification  of  railroads  for  privilege  taxation,  by  imposing 
such  tax  alone  on  those  which  do  not  pay  ad  valorem  taxes,  is 
not  an  unnatural  and  unreasonable  classification  which  makes 
the  tax  a  deprivation  of  property  without  due  process  of  law, 
although  there  are  but  two  railroads  in  the  class.  (Post,  pp^ 
704-707.) 
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Cases  cited  and  approved:  Sutton  v.  State*  96  Tenn.,  696;  State 
V.  Alston,  94  lb.,  674;  Turnpike  Cases,  92  lb.,  369;  Railroads  v. 
Crider,  91  lb.,  490;  Stratton  v.  Morris,  89  lb.,  500;  Demoville  & 
Co.  V.  Davidson  County,  87  lb.,  214;  Budd  v.  State,  3  Hum.,  492; 
Debardelaben  t;.  State,  ante,  p.  649;  163  U.  S.,  81;  165  lb.,  150, 
180,  628;  164  lb.,  578;  134  lb.,  232;  151  lb.,  470. 

12.  Same.     SUUiite  impttaing  tax  does  not  diminish  corporate  powers, 

when. 

The  constitutional  provision  agulnst  diminishing  corporate  pow- 
ers by  special  laws  does  not  apply  to  the  mere  imposition  of  a 
privilege  tax  on  a  company  which  is  not  exempt  therefrom. 
(Post,  pp.  707,  708.) 

Constitution  construed:  Art.  XI.,  Sec.  8. 

Cases  cited  and  approved:  Stratton  v.  Morris,  89  Tenn.,  522;  Sut- 
ton V.  State,  96  Tenn.,  705;  Debardelaben  v.  State,  ante,  p.  649; 
Memphis  v.  Bank,  91  Tenn.,  583. 

13.  Same.     Good  faith  or  motive  of  Legislature  n^t  Inqnired  into. 

The  good  faith  of  the  Legislature  in  imposing  a  privilege  tax  on 
railroad  companies  that  have  charter  exemptions  from  ad  va- 
lorem taxation,  or  the  motive  to  deprive  them  of  that  exemp- 
tion, cannot  be  inquired  into  by  the  Courts.     {Post,  pp.  708.  709.) 

Cases  cited  and  approved:  Sutton  v.  State,  96  Tenn.,  698;  Cole  Mfg. 
Co.  V.  Falls,  90  Tenn.,  481;  Williams  v.  Nashville,  89  Tenn.,  488; 
Peck  v.  State,  86  Tenn.,  262;  Ballentine  v.  Pulaski,  15  Lea,  634; 
Lynn  v.  Polk,  8  Lea,  229;  Railroad  v.  County  Court,  \  Sneed, 
668;  Ferguson  v.  Bank,  3  Sneed,  609. 

14.  Same.     Poiver  to  impose  andflx  amount  of  privilege  tax. 

A  Legislature  which  has  the  legal  right  to  impose  a  privilege 
tax  can  exercise  its  discretion  as  to  the  amount  of  the  tax. 
(Post,  p.  709.) 

Cases  cited  aod  approved:  Jenkins  v.  Erwin,  8  Heis.,  477;  18 
Wall.,  231;  127  U.  S.,  141;  134  U.  S.,  .594. 

15.  Same.     Tax  does  not  affect  Interstate  commerce,  when. 

A  railroad  privilege  tax  *'for  taking  up  and  transporting  freight 
and  passengers  from  one  point  in  this  State  to  another  point 
in  this  State,'*  does  not  affect  interstate  commerce.  (Post,  pp. 
709-712.) 

Constitution  construed:  U.  S.  Const.,  Art.  L,  Sec.  8. 

Acts  construed:  Acts  1893,  Ch.  89;  Acts  1895,  Ch.  4  (Ex.  Ses.). 
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Gases  ciied:  State  i?.  Scott,  98  Tenn.,  254;  164  U.  S.,  650;  141  U. 
S.,  58;  9  Wheat.,  195;  3  Fla.,  162  (S.  C,  25  L.  R.  A.,  120);  55  N. 
J.  L.,  529  (S.  C.  25  L.  R.  A.  134). 


FROM    KNOX. 


Appeal    from    Chancery    Court    of    Knox    County. 
H.   B.   Lindsay,   Ch. 

Lucky,  Sanford  &  Tyson  and  W.  A.  Henderson 
for    Railroad. 

Attorney-general  Pickle  and  Cordell  Hulx.  for 
State. 

Caldwell,  J.  The  State,  through  James  A. 
Harris,  Comptroller  of  the  Treasury,  demanded  of 
the  Knoxville  &  Ohio  Railroad  Company  privilege 
taxes  for  the  years  1893,  1894,  1895,  and  1S96,  in 
all  $4,820.  Controverting  its  liability  for  these 
taxes,  the  railroad  company,  pursuant  to  the  statute 
in  relation  to  disputed  revenue  claimed  by  the  State 
(Code,  M.  (&  v.,  §§926-928;  Shannon,  §§1059-1061), 
paid  them  under  protest,  and  within  thirty  days  from 
the  time  of  payment  brought  this  action  to  recover 
from  the  State  the  sum  so  paid.  The  suit  was 
commenced  in  the  Chancery  Court  of  Knox  County 
against  the  Comptroller,  to  whom  the  taxes  were  paid. 
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The  complainant  alleged,  in  substance,  that  it  was 
a  Tennessee  corporation,  owning  and  operating  a  line 
of  railroad  in  this  State  between  twentv-tive  and  one 
hundred  miles  in  length,  and  having  rail  and  traffic 
connection  at  its  termini  with  other  railroads,  which 
deliver  certain  of  its  freight  and  passengers  at  points 
of  destination  in  other  States,  and  from  which  it 
receives  freight  and  passengers  starting  in  other  States 
and  destined  to  points  on  its  line  in  this  State;  that 
it  was  successor,  through  judicial  sale,  to  the  Knox- 
ville  &  Kentucky  Railroad  Company,  and,  as  such, 
was,  by  the  terms  of  the  latter's  charter,  exempt 
from  all  taxation;  that  its  successorship  to  that  com- 
pany, and  consequent  exemption  from  ad  valorem 
taxes,  had  been  more  than  once  adjudged  in  Courts 
of  com{)etent  jurisdiction;  that  notwithstanding  this, 
the  Legislature  of  the  State  had  attempted,  by  va- 
rious Acts,  to  impose  a  privilege  tAx  upon  com- 
plainant; that  by  virtue  of  these  Acts,  though  ob- 
noxious to  the  Federal  and  State  Constitutions  in 
several  designated  particulars,  the  Comptroller  had 
wrongfully  required  the  complainant  to  pay  the  sum 
for    which    it   sues. 

The  defendant  demurred  to  the  bill  upon  several 
grounds.  The  Chancellor  overruled  the  demurrer, 
and,  exercising  a  legal  discretion  (Code,  §  3157;  M. 
&  v.,  §3874;  Shannon,  §4889)  permitted  an  appeal. 
On  reaching  this  Court  the  cause  was  transferred, 
under  Sec.  14,  Ch.  76,  Acts  1895,  to  the  Court  of 
Chancery    Appeals    for    hearing    and    decision.      That 
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tribunal  sustained  the  demurrer  and  dismissed  the  bill. 
From  the  decree  of  dismissal  the  complainant  appealed 
and   brought   the   cause   into   this   Court  again. 

Since  a  demurrer  raises  questions  of  law  only, 
and  causes  decided  by  the  Court  of  Chancery  Ap- 
peals are  appealable  on  all  questions  of  law  (Acts 
1895,  Ch.  76,  Sec.  11),  and  the  complainant  has 
prosecuted  a  broad  appeal,  the  present  cause  is  now 
before  this  Court,  as  it  was  before  the  other  tribunals, 
for  consideration  and  determination  of  the  legal  ques- 
tions  raised   by   the   bill   and   demurrer. 

Owing  to  the  Staters  attitude  in  this  case,  it  is 
not  worth  while  to  decide  whether  the  complainant 
is  the  legal  successor  to  the  Knoxville  &  Kentucky 
Railroad  Company,  and  in  that  relation  entitled  to 
exemption  from  ad  valoreta  taxation  to  the  extent 
provided  in  the  latter' s  charter,  as  it  was  held  to 
be  in  Raihoad  Co.  v.  Illcks^  9  Bax.,  442,  and  in 
Buchanan    v.    Railroad    Co,^    71    Fed.    Rep.,    314. 

The  statutes  lay  a  privilege  tax  on  such  railroad 
companies  only  as  operate  or  control  lines  in  this 
State  and  are  not  subject  to  ad  valorem  taxation; 
hence,  the  State,  by  its  demand  and  receipt  of  the 
money  here  involved,  treated  the  complainant  as  in 
that  situation,  and  thereby  precluded  itself  from 
denying,  in  this  suit,  that  such  was  its  real  status 
before  the  law.  Therefore,  without  approving  or 
disapproving  the  decision  made  in  the  two  cases  just 
mentioned,  or  deciding  the  question  anew,  it  will  be 
assumed   that    the   complainant   is   really   the   successor 
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to  the  Knoxville  &  Kentucky  Railroad  Company^ 
and,  as  such,  is  entitled  to  exemption  from  ad 
valo?*em  taxation  to  the  extent  provided  by  that 
company's  charter.  These  observations,  however,  are 
scarcely  more  than  introductory.  They  do  not  solve 
any  of  the  seriously  litigated  questions.  Ad  valorem 
taxation  and  privilege  taxation  are  different  things, 
having  no  necessary  connection.  They  are  distinct 
burdens  laid  by  the  government  upon  those  receiving 
its  protection,  and,  when  legally  imposed,  must  be 
borne  as  a  recompense  for  that  protection.  The 
same  person  may  be  subject  to  both,  or  to  one  and 
not  the  other.  Subjection  to  one  does  not  mean 
subjection  to  the  other,  nor  does  exemption  from 
one  include  exemption  from  the  other.  Hence,  the 
assumption  herein  that  the  complainant  has  the  same 
exemption  from  ad  valorem  taxation  that  its  prede- 
cessor, the  Knoxville  &  Kentucky  Bailroad  Company, 
had  under  its  charter,  does  not  imply  that  it  has 
exemption  from  privilege  taxation  also.  Whether  it 
has  the  latter  exemption  is  to  be  determined  by  an 
original  construction  of  the  charter.  This  question 
did  not  arise  in  any  of  the  previous  litigations  with 
this  complainant,  but  is  presented  for  the  first  time 
in  this  cause.  Liability  for  ad  valorem  taxes  only 
was   involved   in   the   former   cases. 

Under  the  Constitution  of  1834  (Art.  II.,  Sec.  28, 
and  Art.  XI.,  Sec.  7),  which  was  in  force  at  the 
date  of  this  charter,  the  Legislature  Vas  permitted 
to   grant  exemption   from    both  ad  valorem  and   priv- 
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ilege  taxation  (Memphis  v.  Memphis  City  Bank^  91 
Tenn.,  583-585),  and  if  it  did  so  in  this  instance 
the  State  is  conclusively  bound  thereby,  notwith- 
standing a  subsequent  change  and  reversal  of  gov- 
ernmental policy  and  law,  as  shown  by  ,the  Consti- 
tution of  1870  (Art.  11. ,  Sec.  28,  and  Art.  XL,  Sec. 
7;  Memphis  v.  Memphis  City  Bank\  91  Tenn., 
585-589),    and   legislation   thereunder. 

Valid  corporate  charters  have  long  been  held  to 
be  contracts,  within  the  meaning  of  that  provision 
of  the  Federal  Constitution  (Art.  I.,  Sec.  10),  and 
of  the  State  Constitution  (Art.  I.,  Sec.  20),  which 
prohibits  the  passao;e  of  any  '<law  impairing  the 
obligation  of  contracts."  Dartm/)uth  College  v.  Wood- 
loard^  4  Wheat.,  518;  Fm'idngton  v.  Tennssse^^  95 
U.  S.,  684;  Bank  v.  State,  9  Yer.,  490;  Mem,phis 
V.  Hernando  Ins,  Co.^  6  Bax.,  527;  State  v.  Butler^ 
13  Lea,  408;  State  v.  Butler,  86  Tenn.,  614;  Mein- 
phis  V.  Bank^  91  Tenn.,  546;  Memphis  v.  Hovie  Ins, 
Co.,  Ib.^  561;  State  v.  Bank  of  Commerce,  95  /&., 
226. 

It  follows,  therefore,  that  if  the  charter  of  the 
Knoxville  &  Kentucky  Bailroad  Company  included 
exemption  from  privilege  taxation,  as  well  as  from 
ad  valorem  taxation,  and  if  the  complainant  has  ac- 
quired all  the  exemption  6f  that  charter  (w^hich  latter 
proposition  is  assumed),  the  enactments,  under  w^hich 
the  complainant  was  required  to  pay  the  privilege 
taxes    here   involved,    are   obnoxious    to   both    Federal 
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and   State   Constitutions,    in   that   they   impair   the  ob- 
ligation  of   the   charter   contract. 

Did   that   charter    grant    exemption    from    privilege 
taxation  ? 

Taxes  are  the  life-blood  of  civil  government.  The 
right  of  taxation  is  an  attribute  of  sovereignty.  It 
is  inherent  in  the  State  and  essential  to  the  per- 
petuity of  its  institutions;  consequently,  he  who  claims 
exemption  must  justify  his  claim  by  the  clearest 
grant  of  organic  or  statute  law.  Every  presump- 
tion is  against  any  surrender  of  the  taxing  power, 
and  everv  doubt  must  be  resolved  in  favor  of  the 
State.  Unless  the  intention  to  surrender  that  power 
is  manifested  by  words  too  plain  to  be  mistaken,  it 
must  be  held  still  to  exist.  Memphis  v.  BanJc^  91 
Tenn.,  550;  Memphis  v.  Home  Insurance  Co.^  /i., 
562;  Memphis  v.  Memphis  City  Bank^  Ib.y  579; 
Tuimjyike  Cases^  92  Tenn.,'  373;  State  v.  Bank  of 
Commerce^  95  Tenn.,  227;  Wilson  v.  Gainss^  9  Bax., 
551;  Ohio  Insurance  Co.  v.  Debolt^  16  How.,  435; 
The  Delmoare  Railroad  Tax,  18  Wall.,  226;  Erie 
Railway  Co.  v.  Pennsylvania,  21  Wall.,  498;  Far- 
ringtmi  v.  Tennessee,  95  U.  S.,  686;  St.  Z.,  I.  M. 
cfe  S.  Ry.  Co.  V.  Loftin,  98  U.  S.,  559;  Tennessee 
V.  Whitwcrrth,  117  U.  S.,  136;  C,  B.  A  K  C.  R. 
R.  Co.  V.  Missouri,  120  U.  S.,  569;  N&io  Orleans 
R.  R.  Co.  V.  Neio  Orltans,  143  U.  S.,  195;  Phila- 
delphia,    etc.,    v.    Maryland,    10    How.,    376. 

In   the   case   last  cited.  Chief  Justice  Taney,  speak- 
ing   for    the    Supreme   Court  of    the   United    States, 
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said:  ^^This  Court  on  several  occasions  has  held  that 
the  taxing  power  of  a  State  is  never  presumed  to 
be  relinquished  unless  the  intention  to  relinquish  is 
declared  in  clear  and  unambiguous  terms."  /J.,  393. 
In  Vicksburgy  S.  cfe  P.  B.  JR.  Co.  v.  Dennis^  116 
U.  S.,  666,  decided  many  years  later  by  the  same 
Court,  Mr.  Justice  Gray,  after  quoting  the  foregoing 
language  of  Chief  Justice  Taney,  said:  **In  the  sub- 
sequent decisions  the  same  rule  has  been  strictly  up- 
held and  constantly  reaffirmed  in  every  variety  of 
expression.  It  has  been  said  that  « neither  the  right 
of  taxation  nor  any  other  power  of  sovereignty  will 
be  held  by  this  Court  to  have  been  surrendered, 
unless  such  surrender  is  expressed  in  terms  too  plain 
to  be  mistaken;'  that  'exemption  from  taxation  should 
never  be  assumed  unless  the  language  used  is  too 
clear  to  admit  of  doubt; '  that  '  nothing  can  be 
taken  against  the  State  by  presumption  or  inference; 
the  surrender,  when  claimed,  must  be  shown  by  clear, 
unambiguous  language,  which  will  admit  of  no  rea- 
sonable construction  consistent  with  the  reservation 
of  the  power;  if  a  doubt  arise  as  to  the  intent  of 
the  Legislature,  that  doubt  must  be  solved  in  rfavor 
of  the  State;'  that  a  State  < cannot,  by  ambiguous 
language,  be  deprived  of  this  highest  attribute  of 
sovereignty;'  that  any  contract  of  exemption  *  is  to 
be  rigidly  scrutinized,  and  never  permitted  to  extend, 
either  in  scope  or  duration,  beyond  what  the  terms 
of  the  concession  clearly  required; '  and  that  such 
exemptions    are    regarded    '  as    in    derogation    of    the 
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sovereign  authority  and  of  common  right,  ^  and  there- 
fore not  to  be  extended  beyond  the  exact  and  ex- 
press requirement  of  the  grants  construed  sti*ictis$imi 
juris. 

Chief  Justice  Fuller,  in  Railroad  v.  Tfiomas,  132 
U.  S.,  185,  expressed  the  rule  thus:  ^< Exemp- 
tions from  taxation  are  regarded  as  in  derogation  of 
the  sovereign  authority  and  of  common  right,  and 
therefore  not  to  be  extended  beyond  the  exact  and 
express  requirements  of  the  language  used,  construed 
strictissimi  juris,'''^ 

Mr.  Justice  Peokham,  in  a  more  recent  case, 
phrased  the  rule  as  follows:  <<  Taxes  being  made  the 
sole  means  by  which  sovereignties  can  maintain  their 
existence,  any  claim  on  the  part  of  anyone  to  be 
exempt  from  the  full  payment  of  his  share  of  taxes 
on  any  portion  of  his  property,  must,  on  that  ac- 
count, be  clearly  defined  and  founded  upon  plain 
language;  there  must  be  no  doubt  or  ambiguity  in 
the  language  used  upon  which  the  claim  to  exemp- 
tion is  founded.  It  has  been  said  that  a  well- 
founded  doubt  is  fatal  to  the  claim.  No  implica- 
tion will  be  indulged  in  for  the  purpose  of  construing 
the  language  used  as  giving  the  claim  to  exemption, 
where  such  claim  is  not  founded  upon  the  plain  and 
clearly  expressed  intention  of  the  taxing  power." 
Bank  of  Commerce  v.  State  of  Tennessee^  161  U. 
S.,    1^^. 

In  a  still  later  case  Mr.  Justice  Brewer  said:  "It 
is   abundantly   established   by  the   decisions   of   this,  as 
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of  other  Courts,  that  exemptions  from  taxation  are 
to  be  strictly  construed,  and  that  no  claim  of  ex- 
emption can  be  sustained  unless  within  the  express 
letter  or  necessary  scope  of  the  exempting  clause." 
Fo?'d  V.    Delta  db   Pine   Land    Co.^    164   U.    S.,   666. 

This  rule  of  construction,  so  firmly  fixed  in  the 
jurisprudence  of  this  country,  is  applicable,  in  every 
case,  to  ad  valorem  and  privilege  taxation  equally, 
and  whether  the  claim  be  of  total  or  partial  exemp- 
tion. The  exact  measure  of  immunity  in  each  case 
is  to  be  ascertained  from  the  language  employed  in 
the   particular   grant. 

The  exemption  clause  in  the  charter  of  the  Knox- 
ville  &  Kentucky  Railroad  Company,  under  which 
the  complainant  asserts  immunity,  is  found  in  Sec 
33,  Ch.  217,  of  the  Acts  of  1865-56,  and  is  as  fol- 
lows: ''That  the  capital  stock  in  said  company,  the 
dividends  thereon,  and  the  road  and  fixtures,  depots, 
workshops,  warehouses,  and  vehicles  of  transportation 
belonging  to  said  company,  shall  be  forever  exempt 
from  taxation;  and  it  shall  not  be  lawful  for  the 
State,  or  any  corporate  or  municipal  police,  or  other 
authority  thereof,  or  of  any  town,  city,  county,  or 
district  thereof,  to  impose  any  tax  upon  such  stock 
or  dividends,  property  or  estate;  Provided^  The  stock 
or  dividends,  when  the  said  dividends  shall  exceed 
the  legal  interest  of  the  State,  may  be  subject  to 
taxation  by  the  State,  in  common  with,  and  at  the 
same  rate  as,  money  at  interest;  but  no  tax  shall 
be   imposed    so    as    to    reduce   the    part   of    the  divi- 
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(lends  to  be  received  by  the  stockholders  below  the 
legal   interest  of   the   State." 

To  meet  the  condition  contained  in  the  proviso, 
the  complainant  alleged,  as  a  matter  of  fact,  that 
''no  dividend  had  ever  been  paid  on  its  capital 
stock."  The  demurrer  admitted  the  allegation.  Thus 
it  is  established  that  the  time  has  not  yet  arrived 
for  the  State  to  resume  any  part  of  the  taxing 
power  actually  surrendered  by  the  preceding  portion 
of  the  section.  What  part  of  that  power  was  there 
surrendered?  For  reasons  already  stated  it  is  as- 
sumed, and  the  State  is  precluded  from  denying,  that 
the  corporation  was  granted  complete  immunity  from 
cui  valorem  taxation,  and  it  was  so  adjudged  in  the 
two  cases  cited.  It  cannot  escape  observation,  how- 
ever, that  only  certain  parts  of  the  corporation's 
property,  present  and  prospective,  were  mentioned 
for  exemption;  and  that,  if  the  question  of  ad  va- 
lorem taxation  were  now  before  the  Court,  the  ex- 
emption  should   be   limited   to   those   parts. 

The  company's  franchise  and  its  surplus  are  two 
elements  of  corporate  property  not  mentioned  or  in- 
cluded. The  former  of  these  is  a  subject  of  taxa- 
tion, and  when  not  exempt  must  be  included  in  the 
assessment  {Sti^eet  Railroad  Co  v.  M&i^ow^  87  Tenn., 
406;  Railroad  v.  Bate^  12  Lea,  673),  and  the  same 
is  true  of  the  latter.  Bank  of  Commerce  v.  State 
of  Tennessee^  161  U.  S.,  134;  County  of  Shelby  v. 
Union  and  Planters^  Bank^  Ih.^  149;  State  v.  BanJc 
of  Commerce^  95  Tenn.,  222.      Corporate  property  has 
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been  said  to  consist  of  three  separate  and  distinct 
things — capital  stock,  franchise,  and  surplus.  The 
People,  ex  rel.,  v.  Coleman  (N.  Y.),  34  Am.  &  Eng. 
Corp.    Cases,    224. 

In  this  view  the  word  ''property,''  in  the  ex- 
emption clause  of  this  charter,  might  well  be  held 
to  include  franchise  and  surplus  but  for  its  restrictive 
qualification.  The  exemption  is  not  of  property  in 
the  broadest  sense,  but  of  ''such  property,"  mean- 
ing that  previously  enumerated.  The  grant  particu- 
larized the  things  to  be  exempt,  and  for  that  reason 
the  exemption  should  be  limited  to  the  particulars  of 
the   enumeration. 

About  exemption  from  privilege  taxation  there  ap- 
pears to  us  less  room  for  plausible  debate.  After 
a  careful  study  of  the  exemption  clause  in  all  of 
its  parts,  this  Court  is  not  able  to  discover  even 
an  indication  of  an  intention  on  the  part  of  the 
Xjegislature  thereby  to  grant  immunity  from  priv- 
ilege taxation;  and  much  less  is  it  able  to  discover 
in  the  language  used  an  unmistakable  purpose  to  do 
so.  Such  an  intention  is  not  expressed  in  the  words 
employed,  nor  can  it  be  legitimately  implied  from 
them.  The  thing  upon  which  a  privilege  tax  might 
be  laid — the  company's  business  or  occupation — was 
not  mentioned,  directly  or  indirectly,  in  the  whole 
clause.  Only  those  things  upon  which  an  ad  valo- 
rem tax  might  be  laid — property  of  differept  kinds — 
were  enumerated  or  included.  The  Legislature  well 
knew    of    the    two    kinds    of    taxation    to   which    the 


SEPTEMBER  TERM,   1897.  699 

Railroad  v.  Harris. 

company  might  be  subjected,  and  of  the  things  upon 
which  the  one  tax  and  the  other  were  separately 
leviable  (Const.  1834,  Art.  II.,  Sec.  28);  and  with  that 
knowledge  it  granted  immunity  to  certain  of  the 
things  subject  to  ad  valorem  taxation,  but  did  not 
mention  or  include  that  thing  which  alone  was  sub- 
ject to  privilege  taxation.  This  action  of  that  body 
can  be  explained  upon  no  other  reasonable  hypoth- 
esis than  that  it  intended,  for  reasons  satisfactory  to 
itself,  and  which  no  one  may  gainsay,  to  grant  the 
immunity  to  the  particular  property  named  from  that 
kind  of  taxation  to  which  it  would  otherwise  be 
subject,  and  to  nothing  else,  and  from  no  other  tax- 
ation.    Expressio   imivs   est   encclusio   alteAus, 

The  scope  of  the  exemption  given  in  the  preced- 
ing portion  of  the  section  is  in  no  degree  enlarged, 
but  only  conditionally  limited  by  the  proviso.  The 
words,  '* taxation"  and  '*no  tax,"  occurring  in  the 
latter,  relate  exclusively  to  the  same  kind  of  taxa- 
tion previously  contemplated,  and  to  the  same  things 
previously  enumerated  for  exemption,  and  do  not 
refer  to  any  different  kind  of  taxation,  or  introduce 
any  new  or  additional  subject-matter.  It  is  worthy 
of  repetition  that  privilege  taxation  relates  to  a  busi- 
ness, an  occupation,  or  the  like,  and  ad  valorem 
taxation  to  property;  and  that  neither  includes  the 
other.  In  the  present  case  the  complainant  is  treated 
as  having  complete  exemption  from  the  latter,  and 
it  is  urged  that  this  necessarily  involves  exemption 
from    the    former.       Not    so.       Exemption    from    ad 
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valoy^em  taxation  no  more  includes  exemption  from 
privilege  taxation  than  the  imposition  of  an  ad 
valorem  tax  includes  the  imposition  of  a  privilege  tax. 
If  one  imposition  does  not  embrace  both,  one  exemp- 
tion does  not  embrace  both.  No  more  is  it  an 
answer  to  this  interpretation  to  say  that  it  leaves 
the  immunity  allowed  less  valuable  to  the  complain- 
ant than  it  would  otherwise  be.  That  was  a  matter 
for  the  consideration  of  the  Legislature  making  the 
grant.  Memphis  Gas  Co,  v.  Shelby  County^  109  U. 
S.,  398;  Turnpike  Cases^  92  Tenn.,  372,  373.  A 
like  objection,  by  the  holders  of  exempt  shares,  to 
the  taxation  of  a  bank^s  surplus,  though  conceded  to 
be  sound  in  fact,  was  overruled  as  untenable  in  law 
in  the  f*ecent  case  of  Bank  of  Commerce  v.  State  of 
Tennessee,    161    U.    S.,    148. 

It  is  not  to  be  implied  from  what  has  been  said 
that  no  exemption  from  privilege  taxation  could  have 
been  granted  without  naming  the  subject  of  such 
taxation  and  exempting  it  in  so  many  words.  That 
result  could  have  been  accomplished  by  a  statement 
that  the  company  was  to  have  exemption  from  ail 
taxation,  or  by  any  other  form  of  expression  that 
would,  beyond  doubt,  disclose  such  an  intention. 
But  in  this  case,  as  in  that  of  New  Orleans  Rail- 
road  Co.  v.  New  Orleans^  143  U.  S.,  195,  there  is 
*'no  evidence  of  an  intention"  to  grant  exemption 
from    privilege   taxation. 

The  exemption  clause  construed  in  Memphis  v. 
Bankj    91    Tenn.,    646,    and   held   to   include   privilege 
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taxation,  recited  that  the  charter  tax  named  should 
'*be  in  lieu  of  all  other  taxes."  Of  the  same  im- 
port were  the  exemption  clauses  before  the  Court  in 
Memphis  V.  Hernando  Insui'anoe  Co,y  6  Bax.,  527, 
and  in  Bank  v.  State^  9  Yer.,  490,  where,  like 
holdings  were  made.  Besides  the  great  difference 
between  the  language  of  those  grants  and  that  of 
this  one,  which  is  controlling,  it  may  be  remarked, 
in  passing,  that  there  was  some  money  consideration 
for  those  grants,  in  the  form  of  a  commuted  tax, 
and   there   was   none   in   this   one. 

Privilege  taxation  was  not  '*  within  the  express 
letter  or  necessary  scope  of  the  exempting  clause" 
(164  U.  S.,  666)  of  this  charter;  hence  it  was  not 
included,  and  the  subsequent  Acts  imposing  the  priv- 
ilege taxes  here  complained  of  do  not  impair  the 
obligation  of  the  company's  charter  contract,  and 
thereby  violate  Sec.  10  of  Art.  I.  of  the  Federal 
Constitution,  and  Sec.  20  of  Art.  I.  of  the  Consti- 
tution  of   the   State. 

In  the  next  place,  it  is  alleged  and  urged  against 
the  validity  of  this  legislation  that  the  requisition 
made  under  the  name  of  a  privilege  tax  is  not  such 
in  reality;  that  the  so-called  tax  is  not  imposed  on 
the  business  or  occupation  of  the  complainant,  which 
alone  could  be  the  subject  of  privilege  taxation,  but 
solely  upon  an  abstract  condition,  the  mere  fact  of 
its    *< exemption   from   an   ad  valorem,   tax." 

The  Constitution  of  the  State  (Art.  II.,  Sec.  28) 
recognizes    only    two    general    kinds    of    taxation — ad 
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valorem  and  privilege.  These  cover  the  whole  do- 
main of  taxation,  and  beyond  these  the  Legislature 
may  not  go  in  the  imposition  of  taxes.  Memphis 
V.  Memphis  City  Bank^  91  Tenn.,  588;  Reelfoot  Lake 
Levee  District  v.  Daxoson^  97  Tenn.,  151,  168,  169. 
In  respect  of  the  subjects  of  the  latter  kind  the 
legislative  discretion  has  a  very  comprehensive  range. 
At  the  least,  any  occupation,  business,  employment, 
or  the  like  affecting  the  public,  may  be  classed  and 
taxed  as  a  privilege.  Turnpike  Cases^  92  Tenn.,  372; 
Kurth  V.  State^  86*  Tenn.,  136;  Jenkins  v.  Ewin^ 
8  Heis.,  456;  Wiltse  v.  State,  lb.,  544;  State  v. 
Schlier,  3  Heis.,  281;  Columbia  v.  Guest,  3  Head, 
414;  Robertson  v.  Hennegar,  5  Sneed,  258;  French  v. 
Baker,  4  Sneed,  193;  Mahry  v.  Tarver,  1  Hum.,  94. 
The  legislation  here  impeached  originated  with  Sec. 
5,  Ch.  130,  Acts  1889,  p.  266,  and  without  mate- 
rial change,  except  in  amount  of  annual  tax,  has 
been  re-enacted  by  each  succeeding  Legislature.  Acts 
1891  (Ex.  Ses.),  Ch.  25,  Sec.  4,  p.  71;  Acts  1893, 
Ch.  89,  Sec.  5,  p.  145;  Acts  1896  (Ex.  Ses.),  Ch.  4, 
Sec.   7,  p.   592:   Acts    1897,   Ch.    2,   Sec.    6,   p.    76. 

The  provision  under  which  the  aggregate  sum 
here  sued  for  was  demanded  and  collected,  so  far  as 
need  now  be  quoted,  is  in  these  words:  *'That  the 
following  corporations  shall  pay  directly  to  the 
Comptroller's  oflSce  the  following  taxes  on  the  fol- 
lowing privileges:  .  .  .  Railroad  companies  not 
paying  an  ad  valorem  tax  to  the  State,  each"  a  given 
amount   per   annum,  according   to   mileage  operated  or 
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controlled.  Acts  1893,  Ch.  89,  Sec.  6,  pp.  143 
and  145;  Acts  1895,  Ex.   Ses.,  Ch.  4,  Sec.  7,  p.   592. 

This  language  discloses,  as  we  think,  an  obvious 
intent  on  the  part  of  the  Assembly  to  declare  the 
business,  occupation,  or  employment  of  the  class  of 
railroad  companies  designated,  to  be  a  privilege,  and 
to  impose  a  tax  upon  that  business,  occupation,  or 
employment.  The  abstract  condition,  or  fact  of  '^not 
paying  an  ad  valorem  tax  to  the  State,"  is  not  the 
thing  declared  to  be  a  privilege  and  taxed  as  such; 
but  it  is  merely  descriptive,  and  serves  only  as  a 
designation  of  that  class  of  railroad  companies  whose 
business,  occupation,  or  employment  is  made  a  tax- 
able  privilege. 

In  this  aspect  the  Turnpike  CaseSy  92  Tenn.,  369, 
were  precisely  like  this  one,  though  this  feature  was 
not  there  discussed.  The  privilege  tax  there  was 
laid  on  turnpike  companies  ^'that  collect  toll  both 
ways."  Yet  the  circumstance  of  collecting  ^'toll 
both  ways"  was  not  the  thing  privileged  and  taxed; 
it  was  only  the  means  of  identifying  the  companies 
whose  business,  occupation,  or  employment  was  taxed 
as  a  privilege.  But  if  there  were  really  a  doubt 
(and  there  is  none)  between  this  construction  of  the 
present  Acts  and  that  contended  for  by  this  com- 
plainant, and  both  were  plausible,  the  former  would 
prevail,  if  for  no  other  reason,  because  it  would 
sustain   the    validity   of   the   legislation. 

All  intendments  are  in  favor  of  the  constitution- 
ality of   an   Act   passed  with  requisite  form  and  cere- 
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mony,  as  was  true  in  this  instance;  and  where  one 
of  two  reasonable  constructions  would  render  the  law 
obnoxious  to  the  Constitution  and  the  other  would  not, 
the  latter  would  be  adopted  by  the  Courts.  Suth. 
Stat.  Con.,  Sec.  332;  Cooley's  Const.  Lim.  (5th  Ed.), 
218;  Black's  Const.  Law,  Sec.  28;  Brawn  v.  ^tary- 
land,  12  Wheat,  436;  State  v.  YardUy,  95  Tenn., 
6^0;  Cole  Mfg.  Co.  v.  Falh,  90  Tenn.,  469;  EllU 
V.  State,  92  Tenn.,  93;  Railroads  v.  C rider,  91 
Tenn.,    607. 

Complainant  further  assails  this  legislation,  and 
says  that  it  deprives  the  complainant  of  its  prop- 
erty, **  without  due  process  of  law,"  thereby  vio- 
lating Sec.  1,  Art.  ,XIV.,  of  the  amendments  to  the 
Constitution  of  the  United  States;  and  that  it  de- 
prives complainant  of  its  property  otherwise  than  by 
'Hhe  law  of  the  land,"  thereby  violating  Sec.  8,, 
Art.    I.,    of  the   Constitution   of    the   State. 

This  double  assailment  mav  be  treated  as  one  oh- 
jection,  since  '*due  process  of  law"  and  *Hhe  law 
of  the  land"  are  synonymous  phrases,  and  that  which 
is  violative  of  the  one  is  violative  of  the  other  also, 
and  vice  versa.  State  v.  Staten,  6  Cold.,  234,  244; 
Knox  V.  State,  9  Bax.,  207;  Irvine'* s  Appenl,  16  Pa. 
St.,  256;  Parmns  v.  Rmsell,  11  Mich.,  129;  Den. 
V.  IIohoke7i  Land  <j&  Inxpr.  Co.,  18  How.,  272;  Dav- 
idson. V.  Board  of  Adrnrs,,  etc.,  96  U.  S.,  97,  101; 
Cooley's   Const.    Lim.,    p.    429,   et   seq. 

A  corporation  is  a  '* person"  within  the  meaning 
of    the   provision   forbidding   the   deprivation   of   prop- 
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erty  ''without  due  process  of  law"  (Covington  cfe  Z. 
Tuimpike  Hofid  Co.  v.  Sandford^  164  U.  S.,  578; 
Gulf,  C,  i&  S.  F.  Ry.  Co.  v.  Ellis,  165  Ik,  150), 
and  a  "man''  within  that  forbidding  the  depriva- 
tion of  property  otherwise  than  by  ''the  law  of  the 
land."  These  Acts  impose  a  tax  on  certain  corpo- 
rations. The  tax  is  to  be  paid  in  money,  and  money 
is  "property;"'  consequently,  the  imposition  and  col- 
lection of  the  tax  is  a  deprivation  of  property,  and 
the  Acts  are  void,  as  in  conflict  with  those  provis- 
ions, if  it  be  true  that  the  tax  imposed  is  collect- 
ible otherwise  than  by  "due  process  of  law,"  or 
by  "the  law  of  the  land."  The  precise  objection 
pressed  against  the  Acts  is  that  they  constitute 
vicious  class  legislation  in  that,  as  alleged  in  the 
bill,  they  apply  to  only  two  of  the  seventy-five 
railroad  companies  operating  or  controlling  lines  of 
road  in  the  State,  and  the  classification  is  unnatural 
and  arbitrarv.  The  Acts  do  divide  the  railroad 
companies  in  the  State  into  two  classes:  (1)  those 
"not  paying  an  ad  valorem  tax  to  the  State"  and 
(2)  those  paying  such  tax;  and  they  impose  a  priv- 
Hege  tax  upon  those  of  the  former  class  only.  This 
is  class  legislation,  undoubtedly,  but  it  is  not  of  the 
vicious  or  forbidden  kind.  It  applies  equally  to  all 
corporations  that  are  or  may  be  in  like  situation  or 
circumstances,  and  thereby  meets  the  first  require- 
ment of  valid  class  legislation;  and  it  makes  a  nat- 
ural and  reasonable  classification,  thereby  meeting  the 
other     requirement    of     such    legislation.        Sutton     v. 
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ground  for  the  classification  upheld  in  the  turnpike 
cases  (92  Tenn.,  369)  was  not  so  strong,  and  yet  it 
was  in  some  degree  of  the  same  nature*.  The  Act 
there  questioned  (Ch.  25,  Sec.  3,  p.  67,  Acts  1891, 
Ex.  Ses.)  imposed  a  privilege  tax  on  all  turnpike 
companies  "that  collect  tolls  both  ways,"  and  not 
on  others.  Manifestly  the  principal,  if  not  the  only 
reason  for  this  classification,  was,  that  the  companies 
subjected  to  the  tax  were  enjoying  greater  advan- 
tages, with  the  sanction  of  the  State,  than  those  en- 
joyed  by    the   companies   not   so   taxed. 

It  is  of  no  consequence  that  there  may  be  but  two 
railroad  companies,  as  alleged  in  the  bill,  to  which 
this  privilege  tax  may  apply,  for  '^it  matters  not 
how  few  the  persons  are  who  may  be  included  in 
a  class.  If  all  who  are,  or  may  come  into,  the  like 
situation  or  circumstances,  be  embraced  in  the  class, 
the  law  is  general  and  not  partial."  Stratton  Claim- 
antfi  V.  Morris  Claimants^  89  Tenn.,  52;  Budd  v. 
suite,    3    Hum.,    492. 

It  is  also  alleged  and  urged  that  this  legislation 
is  in  conflict  with  Sec.  8,  Art.  XI.,  of  the  State 
Constitution,  in  that  it  diminishes  complainant's  cor- 
porate "powers"  by  "special  laws."  There  are 
two  brief  and  conclusive  answers  to  this  impeach- 
ment: (1)  The  Acts  in  question  are  general,  and  not 
special,  laws;  (2)  they  do  not  diminish  complainant's 
corporate  powers.  The  laws  are  general  within  the 
meaning  of  this  provision,  because,  as  already  seen, 
they     include    equally   all    persons    who    are,    or   may 
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be,  in  the  situation  and  circumstances  contemplated. 
In  this  particular  the  requirement  of  Sec.  8,  Art. 
XI.,  is  the  same  as  that  of  Sec.  8,  Art.  I.,  of  the 
Constitution.  Stratton  Claimants  v.  Morris  Claim- 
ants,  89  Tenn.,  522,  523;  SutUm  v.  Stat^,  96  Tenn., 
705,    706;    Dehardelahen    v.   State^  ante^   p.    649. 

The  corporate  *^ powers"  referred  to  are  not  di- 
minished by  the  imposition  of  a  privilege  tax  on  a 
corporation  that  has  no  legal  exemption  from  such 
a  tax.  This  is  inevitably  so,  since  the  imposition 
of  the  tax  takes  away  nothing  that  the  corporation 
had  previously.  Indeed,  the  *' powers"  of  a  corjK)- 
ration  with  a  legal  right  to  such  an  exemption  would 
not  be  diminished  by  the  wrongful  impobition  and 
collection  of  such  a  tax,  because  corporate  ''powers'' 
do  not  include  exemption  from  taxation.  Memphis 
v.  Memphis  City  BanJc^  91  Tenn.,  583.  The  latter 
would  be  an  impairment  of  the  obligation  of  the 
contract,    but    not   a  diminution   of   corporate   powers. 

It  has  been  suggested,  with  the  emphasis  of  rep- 
etition, that  these  Acts  were  not  passed  in  good 
faith,  but  with  the  unjust  motive  of  depriving  the 
companies  aflFected  thereby  of  an  advantage  pre- 
viously conferred.  Of  this  we  see  no  indication. 
Moreover,  the  Courts  have  nothing  to  do  with  the 
motives  of  the  Legislature,  nor  with  the  policy  or 
impolicy  of  its  laws.  Const.,  Art.  II.,  Sec.  2; 
Sutton  V.  State y  96  Tenn.,  698;  Cole  Mfg,  Co,  v. 
Fallsy  90  /J.,  481;  Williwm  v.  Na>*hviUe,  89  //>., 
488;    Peck   v.    State,    86    lb.,    262;    Ballentine   v.    Pa- 
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laski,  15  Lea,  634;  Lynn  v.  Polk^  8  lb.,  229;  1 
Sneed,    668;    3   7i.,    609;   Cooley's  Const.   Lim.,    202. 

A  like  reply  must  be  made  to  the  other  sugges- 
tion, that  this  tax,  if  now  sanctioned,  may  hereafter 
be  so  increased  as  to  equal  an  ad  vaLorem  tax,  which 
would  make  the  burden  upon  complainant  as  great 
as  if  it  had  no  exemption  at  all.  If  the  Legisla- 
ture has  the  legal  right  to  impose  a  privilege  tax, 
the  amount  of  *  the  imposition  is  a  matter  within  its 
discretion.  **Our  only  concern  is  with  the  validity 
of  the  tax;  all  else  lies  beyond  the  domain  of  our 
jurisdiction."  DeUiware  Railroad  Tax,  M8  Wall., 
231;  California  v.  Pacific  Railroad  Co.,  127  U.  S., 
1,  41;  Home  Ins.  Co.  v.  Neio  York,  134  Ih.,  594; 
Jenkiiis  v.  Eicin,  8  Heis.,  477.  If  this  were  not 
so,  the  Courts  certainly  could  not  anticipate  legisla- 
tive  action   and    pronounce   decrees   in   advance   of    it. 

Finally,  it  is  said  that  this  legislation  is  uncon- 
stitutional and  void  because  it  imposes  a  tax  on  in- 
terstate commerce.  The  Federal  Constitution  (Art. 
I.,  Sec.  8,  Ch.  3)  vests  in  Congress  ** power  to 
regulate  commerce  with  foreign  nations  and  among 
the  several  States,  and  among  the  Indian  tribes,"  and 
in  doing  so  impliedly  forbids  any  State  the  right  to 
exercise  such  power  without   the  consent  of  Congress. 

Commerce  among  the  States  is  usually  and  appro- 
priately called  ^'interstate  commerce."  The  controll- 
ing power  of  Congress  in  the  regulation  of  this 
commerce,  and  the  lack  of  independent  powers  in 
this  domain   on   the    part    of    the    States,    have    been 
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strongly  aflSrmed  and  explicitly  decided  in  numerous 
cases.  Bi'ennan  v.  TitiisviUe^  153  U.  S.,  302: 
Cnitclier  v.  KenUwlcy^  141  U.  S.,  58;  Lymj  v. 
Michigan^  135  U.  S.,  166;  Rabbins  v.  Taxing  I>i»trivf^ 
120  U.  S.,  489;  ^a^A^/-  v.  Texan,  128  U.  S.,  129; 
Stoutenburgh  v.  Hen/nick^  129  U.  S.,  141:  McCaJJ  v. 
Califomia,  136  U.  S.,  104;  Z^^.vy  v.  Hardin,  135 
U.  S.,  108;  Z(?Zaw/>  v.  J/ryJ//(?,  127  U.  S.,  645:  6'/*- 
&(?»/<  V.  Ogden,  9  Wheat.,  1;  Brawn  v.  Maryland,  12 
Wheat.,    419;     ir^/^(?;i    v.   MiHsauH,    91    U.    S.,    278. 

Every  tax  on  interstate  commerce  is  a  burden 
upon,  and,  to  that  extent,  a  regulation  of  that  com- 
merce;, and,  when  imposed  by  a  State  law,  and 
without  the  assent  of  Congress,  it  is  illegal,  and  the 
law  imposing  it  is  obnoxious  to  the  Federal  Consti- 
tution, and  for  that  reason  null  and  void.  Ih.: 
State  V.  Scatt,  98  Tenn.,  254  (S.  C,  39  S.  W. 
Rep.,  1).  Therefore  these  Acts,  which  were  parsed 
without  the  assent  of  Congress,  must  be  adjudged 
invalid  if  the  tax  imposed  by  them  should  be  found 
to  }je  upon  interstate  commerce.  The  complainant's 
line  of  road  lies  wholly  within  this  State,  yet  it  has 
traflSc  connections  with  other  lines  extending  into 
other  States,  and,  in  that  sense,  is  engaged  in  int^r- 
state,  as  well  as  internal  or  /w^r^^tate,  business  or 
commerce.  The  railroad  companies  to  which  the 
Acts  apply  are  required  to  pay  a  pri\nlege  tax  ac- 
cording  to   mileage,    as   follows: 

*'Each  company  oi)erating  or  controlling  400  miles 
or   more   of    road    in    this   State,    for    taking   up    and 
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transporting    freight    and    passengers    from   one   )>oint 
to  another   in   this   State,    per   annum,    $10,000. 

''Each  company  ofierating  or  controlling  from  100 
to  400  miles  of  road  in  this  State,  for  taking  up 
and  transporting  freight  and  passengers  from  one 
point  in  this  State  to  another  ]:)oint  in  this  State, 
per    annum,    $5,000. 

''Each   company   operating   or  controlling   from    25 
to   100  miles  of  railroad   in  this  State,   for  taking  up 
and    transporting    freight    and    passengers    from     one 
point    in    this    State   to   another    point    in    this   State,  ' 
per    annum,    $1,000. 

"Each  company  operating  or  controlling  less  than 
25  miles  of  railroad  in  this  State,  for  taking  up 
and  transporting  freight  and  passengers  from  one 
point  in  this  State  to  another  point  in  this  State, 
per  annum,  $100.^'  Acts  1893,  Ch.  89,  Sec.  5, 
pp.  143,  145;  Acts  1895  (Ex.  Ses.),  Ch.  4,  Sec.  7, 
p.    592. 

There  can  be  no  doubt,  from  this  language,  that 
the  legislative  intent  was  to  impose  this  tax  solely 
and  alone  upon  business  or  commerce  done  wholly 
within  this  State — upon  internal  or  m/mstate  com- 
merce, as  contradistinguished  from  uite?'HtsLte  com- 
merce. The  imposition  is  made  "for  taking  up  and 
transporting  freight  and  passengers  from  one  point 
in  this  State  to  another  point  in  this  State,''  in 
which  business  there  is  no  element  of  //i^^^-state  com- 
merce.  The  latter  is  effectually  excluded  from  the 
operation   of   the   law,    and,  is   in    no  way   affected   by 
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it.  That  part  of  the  business  which  may  be  inter- 
state is  permitted  to  go  on  without  let  or  hin- 
drance; no  burden  is  laid  upon  it,  nothing  done  to 
regulate  or  impede  its  free  prosecution.  Such  legis- 
lation is  valid,  and  not  void.  Osborne  v.  J^lotuda, 
164  U.  S.,  660;  Crutcher  v.  Kentucky,  141  /*.,  58; 
Gibbons  v.  Ogden^  9  Wheat.,  195;  OHboni\e  v.  Flor- 
ida, 33  Fla.,  162  (S.  C,  25  L.  R.  A.,  120);  Xew 
Jerney  v.  Board  of  AssesfforM,  55  N.  J.  Law,  529 
(S.  C,  25  L.  R.  A.,  134).  The  unanimous  opin- 
ion of  the  Court  is  that  the  legislation  drawn  in 
question  is  without  conflict  with  any  provision  of 
the   Constitution,    State   or   Federal. 

Let   the   decree   dismissing   the   bill    be   affirmed. 


SEPTEMBER  TERM,   189X.  713 


Lockett  V.  Einzell. 


LOCKETT     V.     KiNZELL. 

{KnoirvUle,       November    3,    1897.) 

Estoppel.     To  deny  xxilidUy  of  general  assiyyi'meyiU 

A  creditor  is  not  estopped  to  deny  the  validity  of  an  assignment 
for  creditors  by  indicating^  to  the  assignee  that  he  will  take 
under  the  assignment,  where  neither  the  assignee,  such  cred- 
itor, nor  any  other  creditor,  has  changed  his  attitude  toward 
the  trust  property  in  any  way  in  consequence  thereof. 

Cases  cited:  O' Bryan  Bros.  v.  Glenn  Bros.,  91  Tenn.,  106;  Swan- 
son  f\  Tarkington,  7  Heis.,  612;  August  v.  Seeskind,  6  Cold., 
166;  148  N.  Y.,  227;  13  Wend.,  240;  9  Pa,  St.,  207;  1  Rawle,  163; 
48  Pa.  St.,  380;  27  N.  Y.,  310. 


FROM   KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.  B.  Lindsay,  Ch. 

Green   &   Shields  for   Lockett 

Fowler,    Mynatt   &   Fowler   for   Kinzell. 

Beard,  J.  The  complainants  are  creditors  of 
Kinzell  &  Co.,  who,  in  June,  1896,  undertook  to 
make  a  general  assignment  which  was  confessedly 
fraudulent  in  law,  and  the  bill  in  this  cause  sought 
to    imp)each    this    instrument,    and    by   attachment    to 
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appropriate  the  property  covered  by  it,  as  far  as 
need  be,  Co  the  various  debts  of  the  complainants. 
As  to  all  but  two  of  these  complainants,  the  de- 
fendants relied  upon  their  conduct  as  raising  an 
equitable  estoppel  to  prevent  a  recovery.  The  facts 
relied  on  for  this  purpose  are,  briefly,  as  follows: 
In  October,  1895,  the  solicitors  of  all  the  complain- 
ants (except  the  two  figainst  whom  this  rule  is  not 
invoked)  addressed  a  letter  to  the  assignee  of  the 
insolvent  firm,  in  which  they  stated  to  him  that  they 
held  for  collection  a  large  part  of  the  claims  pro- 
tected by  the  assignment;  that  some  of  their  clients 
had  spoken  of  filing  a  bill  in  the  Chancery  Court 
to  wind  up  the  trust,  but  that  if  he  (the  assignee) 
was  making  proper  progress,  they  (the  writers)  were 
not  inclined  to  interfere  with  him.  In  order  that 
they  might  be  informed  with  regard  to  the  condition 
of  the  matters  in  his  hands  as  assignee,  they  re- 
quested him  to  call  at  their  oflice  for  an  interview. 
A  few  days  thereafter  these  gentlemen  addressed 
a  second  letter  to  the  assignee,  in  which  they  re- 
minded him,  with  some  severity,  that  he  had  failed 
to  call  in  answer  to  their  request.  Then  giving  hiui 
the  names  of  the  creditors  represented  by  them,  they 
said  that  they  were  directed  to  demand  an  immedi- 
ate settlement,  and,  in  the  event  it  was  not  made, 
to  take  steps  to  enforce  it.  They  again  asked  him 
to  call  and  let  them  know  what  his  purpose  was. 
Soon  aft«r  this  letter  was  sent,  the  attorney  of  the 
assignee   called   upon   these   gentlemen  and  asked  them 
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if  he  was  to  consider  their  debts  as  filed.  To  this 
they  replied  he  might  so  consider  them.  Subse- 
quently the  assignee,  through  his  attorney,  announced 
to  one  of  these  solicitors  his  readiness  to  i>ay  the 
2}7'o  rata  due  his  clients;  but  this  gentleman  declined 
to  accept  payment  because  his  partner,  who  had  per- 
sonal charge  of  this  matter,  was  then  out  of  the  city. 
At  this  juncture  this  Court  declared  the  '*  General 
Assignment  Act"  of  1895,  under  which  the  assign- 
ment in  question  was  prepared,  to  be  unconstitu- 
tional. The  effect  of  this  decision  was  to  leave  Chap- 
ter 121  of  the  Acts  of  1881  as  the  law  regulating 
general  assignments  in  this  State,  and,  as  the  instru- 
ment in  question  failed  altogethei*  to  comply  with 
the  essential  requirements  of  that  statute,  under  the 
settled  rule  of  this  Court,  it  was  open  to  successful 
attack  upon  the  part  of  dissatisfied  creditors  of  the 
grantors,  as  fraudulent  in  law.  Immediately  there- 
after  the   present   bill   was   filed. 

The  question  is,  do  the  foregoing  facts  work  an 
estoppel  on  such  complainants  as  were  represented  in 
these  negotiations  by  these  solicitors  to  impeach  this 
assignment,  though  fraudulent  in  law  as  to  all 
creditors  of  the  assignors?  It  will  be  observed  that 
no  benefit  accrued  to  these  complainants  as  the  result 
of  these  negotiations  between  their  solicitors  and  the 
assignee.  Nor  was  the  trust  estate  or  the  assignee 
placed  at  disadvantage  by  them.  If  estopped  at  all, 
it  is  upon  the  bare  ground  that  without  any  change 
of   attitude   upon   the    part   either   of    complainants   or 
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of  other  beneficiaries,  or  of  the  assignee  toward  the 
trust  property,  and  in  the  absence  of  affirmative  or 
aggressive  steps  to  enforce  rights  under  the  assign- 
ment, they  indicated  in  this  correspondence  and  these 
conversations  their  purpose  to  take  under  the  assign- 
ment. 

That  a  fraudulent  transfer  may  be  ratified  by  a 
creditor  so  as  to  preclude  him  from  attacking  it,  is 
well  settled,  but  we  have  not  had  our  attention 
called  to  any  case  where  this  result  has  followed 
from  facts  so  meager  as  these.  Where  a  benefit 
has  been  received  by  the  creditor  from  the  fraud- 
ulent transfer,  or  whei'e  the  assignee,  by  reason  of 
the  assailing  creditor's  conduct  or  agreement  in  rec- 
ognition of  it,  has  been  put  at  disadvantage,  or 
where  such  creditor  enters  into  an  arrangement  with 
the  other  creditors  of  the  fraudulent  grantor  looking 
to  a  disposition  of  the  assigned  property  and  distri- 
bution of  its  proceeds  among  all  (Bump  on  Fr. 
Conveyances  (3d  Ed.),  Sees.  456,  457),  or  where  he 
takes  legal  steps  to  enforce  the  assignment,  or  where 
he  does  anything  else  unequivocal  and  decisive  in 
character  {0^ B7*ymi  Broii,  v.  Gl^nn  Bros.^  91  Tenn., 
106),  he  would  be  held  to  have  estopped  himself 
from  attack  upon  it.  But,  as  was  said  by  the  Su- 
preme Court  of  New  York,  in  Groves  v.  Rice^  148 
N.  Y.,  227,  "in  order  that  a  creditor  shall  be  es- 
topped by  an  act  of  his  from  impeaching  the  valid- 
ity of  an  assignment,  it  must  appear  that  he  has 
accepted   an   actual    benefit   under    it,    or    that  he   has 
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apssumed  such  an  attitude  as  would  be  inconsistent 
with  his  taking  such  a  position."  This  rule,  thus 
announced,  will  be  found  illustrated  in  Ilmre  v.  Hen- 
fnguez,  13  Wend.,  240  (S.  C,  27  Am.  Dec,  204); 
Hdys  V.  Heidelberg^  9  Pa.  St.,  207;  Adlum  v.  3'ar</, 
1  Rawle,  163  (S.  C,  18  Am.  Dec,  508);  Ingram  v. 
HartZj  48  Pa.  St.,  380;  and  in  RappaUee  v.  Steit}- 
art,    27   N.    Y.,    310. 

In  the  first  four  of  these  last  cited  cases  the 
creditor  was  held  estopped  because  he  had  obtained 
benefits  from  the  transfer,  afterwards  assailed  by  him; 
in  the  last  {^RappaUee  v.  Stewart^  sujrt^a)  the  con- 
testing creditor  had  entered  into  an  agreement  with 
the  other  creditors,  showing  an  assent  to  and  ratifi- 
cation of  the  assignment,  by  which  the  parties  to  it 
consented  and  agreed  that  certain  other  persons,  one 
of  them  being  the  assignor  debtor,  should  be  joined 
n  the  disposition  of  the  property  assigned.  It  is 
apparent  that  these  cases  fall  short  of  being  authority 
for  the  contention  that  is  made  in  the  present  case. 
Nor  is  it  sustained  by  Swan^ion  v.  Tarhingtoii,  7 
Heis.,  612,  and  Augunt  v.  Seeskind,  6  Cold.,  166, 
cited  for  that  purpose.  The  first  of  these  cases 
simply  held  that  in  claiming  under  a  trust  assign- 
ment a  creditor  affirmed  it  iii  toto,  while  the  second 
only  announced  the  well -settled  rule  that  in  the  ab- 
sence of  a  reformation  of  an  assignment  which,  by 
the  inadvertence  of  the  draftsman,  contained  a  clause 
making  it  fraudulent  in  law,  creditors  claiming  under 
it   are   held    to   the   terms   as   written   in    it,    and   that 
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the  grantors,  as  against  creditors  assailing  it,  will 
not  be  permitted  to  say  it  is  not,  in  fact,  what 
they  intended  it  to  be.  If  the  contention  of  the 
defendants  is  sound,  these  complainants,  acting  in 
good  faith  and  without  inflicting  wrong  upon  the 
trust  estate,  or  having  acquired  the  least  advantage, 
had,  by  an  inadvertence,  tied  their  own  hands,  so 
that  they  must  look  on,  without  power  to  protect 
themselves,  while  more  fortunate  creditors,  upon  the 
discovery  that  the  assignment  is  fraudulent  in  law, 
fix  their  attachments  upon  the  property  and  appro- 
priate  its   proceeds. 

On  the  whole  case,  we  think  neither  on  principle 
nor  on  authority  ought  the  complainants  to  be  re- 
pelled, and  that  the  Court  of  Chancery  Appeals  was 
in  error  in  holding  that  they  were.  So  much  of 
the  decree  of  that  Court  as  holds  that  certain  of 
these  complainants  were  estopped  is  reversed,  and  a 
decree  will  be  entered  here  in  favor  of  all  the 
complainants. 
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Bird    r.    Railroads.     ^" 
{^Kno.rctll*^.     November   3,   1897.) 


1.  Common  Cakkikr.     IniiUxl  carrier  may  llmU  Ittt  liability  to  its  own 

line. 

An  initial  carrier  may,  when  contracting  for  throuflrh  transpor- 
tation over  Bf'veral  roads,  limit  its  liability  to  injuries  occur- 
ring on  its  own  road.     {Post,  pp.  721,  722.) 

Cases  cited  and  approved:  Transportation  Co.  v.  Bloch  Bros.,  86 
Tenn.,  415;  Railroad  v.  Brumley',  5  Lea,  401;  Dillard  Bros.  v. 
Railroad,  3  /ft.,  288;  Telegraph  Co.  v.  Munford,  87  Tenn.,  190. 

2.  Same,     rntemiefliate  carrier  irroteeted  that  delivers  goods  safely. 

A  provision  in  a  contract  for  the  shipment  of  goods  over  several 
connecting  lines,  that  in  case  of  loss  or  damage  that  road  in 
whose  actual  custody  the  goods  are  at  the  time  of  the  loss  or 
damage  shall  alone  be  responsible,  inures  to  the  benefit  of  an 
intermediate  carrier  which  delivers  the  goods  safely  to  the 
next  succeeding  carrier.     (Post,  pp.  723-725. ) 

Cases  cited:  Railroad  v.  HoUoway,  9  Bax.,  188;  Railroad  v.  Camp- 
bell, 7  Heis.,  253;  Demingv.  Merchants',  etc.,  Co.,  90Tenn.,  307; 
Railroad  v.  Manchester  Mills,  88  lb..  653;  Lancaster  Mills  v. 
Merchants',  etc.,  Co..  89  /b.,  2;  74  Mo.,  159;  50  Ark.,  396;  45 
N.  Y.,  514;  89  N.  C,  311;  98  lb.,  73;  16  Mich.,  79;  49  N.  Y.,  491; 
7  L.  R.  A.,  214. 

3.  Same.     Delay  In  giving  iwtice  of  oljstructUm  in  transportation. 

A  connecting  carrier,  on  being  notified  by  the  ultimate  carrier 
to  whom  it  delivers  goods,  which  require  rapid  transporta- 
tion, that  the  goods  will  not  be  forwarded  until  all  freight 
charges  are  paid,  is  guilty  of  such  negligence  as  will  render  it 
liable  for  the  loss  of  the  goods  from  a  failure  to  forward  them, 
in  failing  for  eighteen  days  to  notify  the  initial  carrier  or  the 
shipper  of  the  refusal  to  forward  them,  although  the  contract 
of  shipment  provides  that  the  road  in  whose  actual  custody 
the  goods  are  at  the  time  of  any  loss  or  damage  shall  alone  be 
responsible.     (Post,  PP*  725-728.) 
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4.  Same.    Cannot  stipulate  a>gainst  liability  fw  negligetwe. 

A  common  carrier  cannot  lawfully  stipulate  for  exemption  from 
liability  for  the  consequences  of  his  own  negligence.  (Post, 
p.  727,) 

Cases  cited  and  approved:  Dlllard  Bros.  v.  Railroad,  2  Lea,  288; 
Ck)ward  v.  Railroad,  16  /Z>.,  225;  Transportation  Co.  v.  Bloch 
Bros.,  85  Tenn.,  397;  Railroad  v.  Wynu,  88  Tb.,  320;  Railroad 
V,  Gilbert,  lb.,  430;  Railroad  v,  Sowell,  90  lb.,  17;  17  Wall.,  357; 
129  U.  S.,  139. 

5.  Same.     Initial  and  intermediate  carriers  Itound  for  xUtUnate  car- 

rier's wrongful  refusal  to  ship,  when. 

The  initial  and  intermediate  carriers  are  bound  to  see  that  the 
ultimate  carrier  does  not  make  a  demand  for  prepayment  of 
freight  and  refuse  to  carry  the  goods  for  nonpayment  of  the 
freight,  where  the  contract  of  shipment,  which  is  accepted  by 
the  intermediate  carrier,  provides  for  through  transportation 
without  prepayment  of  charges.     {Post  pp.  727,  728.) 


FROM     KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.      Joseph   W.  Sneed,  J. 

M.  F.  Caldwell   for   Bird. 

JouROLMON,  Welcker  &  HuDSON  for  Southern 
Railroad. 

Richmond,  Chambers  &  Head,  and  Welcker  & 
Parker  for  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad. 

Caldwell,  J.  Bird,  Dew  &  Hale,  of  Powell's 
Station,    Tenn.,    consigned    a    box    of    fruit   trees,   by 
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rail,  from  that  place  to  themselves,  in  care  of  J.  L. 
Hale,  at  George's  Creek,  Kv.  The  route  covered 
parts  of  three  connecting  and  distinct  lines  of  rail- 
way— the  Southern  Railway  Company  being  the  initial, 
•  the  Cincinnati,  New  Orleans  &  Texas  Pacific  the  in- 
termediate, and  the  Chesapeake  &  Ohio  the  ultimate 
carrier.  The  box  never  reached  its  destination.  It 
was  trans j)orted  with  reasonable  expedition  and  care 
by  the  first  and  second  companies  over  their  res))ective 
parts  of  the  route,  and  was  by  the  second  company 
delivered  to  the  third,  in  good  condition,  at  their 
connecting  point  in  Cincinnati,  where  the  third  com- 
pany detained  it  until  the  trees  perished,  and  ihen 
threw  them  aside.  Thereafter  Bird,  Dew  &  Hale, 
who*  were  both  consignors  and  consignees,  l)rought 
this  action  against  the  first  and  second  companies, 
and  sought  to  recover  from  them  jointly  the  value 
of  the  trees.  On  the  trial  the  initial  carrier  was 
discharged,  and  judgment  was  rendered  against  the 
intermediate  carrier  for  $146.66,  the  proven  value  of 
the  trees.  The  latter  carrier  and  the  plaintiffs  ap- 
pealed   in   error. 

The  contract  of  shipment  was  made  between  the 
shippers  and  the  initial  carrier,  and  was  for  through 
transportation  from  the  receiving  point  to  destination. 
The  printed  form  of  contract,  or  bill  of  lading,  then 
in  use  by  that  carrier,  contained  the  provision  that, 
' '  in  case  of  loss,  damage,  detriment,  or  delay,  that 
road  in  whose  actual  custody  the  goods  were  at  the 
time  of   such    loss,   damage,   detriment,   or  delay,  shall 
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alone  be  responsible.""  Whether  or  not  this  provis- 
ion was  contained  in  the  bill  of  lading  for  the  trees 
here  involved,  was  a  matter  of  controversy  in  the 
Court  below.  The  plaintiffs  affirmed,  and  the  defend- 
ants denied,  that  it  was  stricken  out  of  the  printed 
form  before  the  bill  of  lading  was  made  out  and 
delivered.  The  trial  Judge  properly  submitted  this 
issue  of  fact  to  the  jury,  with  instruction  that  the 
initial  carrier  was  entitled  to  the  full  benefit  of  the 
provision  in  question,  if  it  should  be  found  to  have 
been  embodied  in  the  bill  of  lading  when  delivered, 
and   if   not,   that   its   liability   was   not   so   limited. 

The  jury's  verdict  resolved  the  issue  in  favor  of 
this  carrier,  and  is  conclusive  in  this  Court  of  the 
proposition  that  the  controverted  clause  was  really  in 
the    bill   of   lading   when   delivered. 

The.  first  carrier  had  the  legal  right,  at  its  elec- 
tion, to  undertake  the  transportation  of  the  goods  to 
the  terminus  of  its  own  line  merely,  or  to  their  ul- 
timate destination.  It  was  under  no  legal  obligation, 
in  the  first  instance,,  to  transport  them  beyond  the 
end  of  its  own  line,  and,  for  that  reason,  it  was 
authorized  in  law,  when  contracting  for  through  trans- 
jwrtation,  to  limit  its  liability  by  the  clause  men- 
tioned. TranHportation  Co,  v.  Block  Broa.j  86  Tenn., 
415;  Railroad  Co,  v.  Brumley^  5  Lea,  401;  DiUard 
Bros.  V.  Railroad  Co,^  2  Lea,  288;  Telegraph  Co, 
V.  Munford^  87  Tenn.,  190;  4  Elliott  on  Railroads, 
Sec.    1432;    Lawson    Con.    Cars.,    Sec.    236;    Schouler's 
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Bail,    and   Cars.,    Sec.    603;    2  Am.    &   Eng.    Enc.   L., 
866,    867. 

The  trial  Judge,  in  his  instruction  to  the  jury 
concerning  the  effect  of  that  clause  in  the  bill  of 
lading,  if  proven,  erroneously  limited  its  advantage 
to  the  initial  carrier,  and  improperly  denied  the  in- 
termediate  carrier   the   benefit   of   it   in   any   event. 

The  contract  made  by  the  shippers  and  the  initial 
carrier  having  been  for  through  transportation  over 
a  particular  and  designated  route,  such  of  the  other 
companies  in  that  route  as  may  have  accepted  the 
goods  under  that  contract,  became  subject  to  its  legal 
liabilities  and  entitled  to  its  legal  exemptions,  the 
same  as  the  initial  carrier.  Schouler  says:  *' Where 
the  freight  contract  is  for  through  transportation,  but 
not  otherwise,  each  connecting  carrier,  as  a  rule,  will 
be  entitle<l  to  the  benefits  and  exemptions  of  the 
contract  made  by  the  shipper  and  the  first  carrier.'' 
Schouler's  Bail.  &  Cars.,  Sec.  604,  p.  637.  '^f 
a  connecting  railroad  company,"  observes  Elliott,  '*is 
designated  as  such  in  the  initial  carrier's  bill  of 
lading,  or  if  the  bill  provides  that  all  stipulations 
shall  inure  to  the  benefit  of  all  the  carriers,  then, 
having  accepted  the  goods  thereunder,  without  any 
separate  agreement,  it  becomes  virtually  a  party  to 
the  contract,  bound  by  the  undertaking  therein,  and 
benefited  by  the  limitations."  4  Elliott  on  Railroads, 
Sec.    1446. 

The  statement  of  another  author  is  as  follows: 
^^A   bill   of   lading   may   provide    that    its   stipulations 
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shall  extend  to  and  inure  to  the  benefit  of  each 
and  ever}'  company  or  person  to  whom  the  carrier 
issuing  it  may  intrust  or  deliver  the  property,  in 
which  case  its  terms  will  define  and  limit  the  liahil- 
itv  of  every  succeedin^:  carrier.  And  in  the  absence 
of  an  ex{)ress  provision  to  this  eflfect,  a  connecting 
carrier  who  receives  the  goods  from  another,  to  be 
forwarded  to  their  destination,  is  entitled  to  the 
exceptions  which  the  latter  has  made  with  the 
shipper,  in  case  the  contract  with  the  original 
carrier  was  made  for  the  entire  route."  Lawson 
on    Con.    Cars.,    Sec.    24:3. 

Hutchinson  uses  this  language:  ''  Hence  it  fol- 
lows that  w^henever  the  carrier  is  bound  by  his 
contract  or  by  law  to  carry  the  goods  to  the  place 
of  their  consignment,  all  carriers  who  engage  in  the 
transportation  for  any  portion  of  the  route  are 
entitled  to  all  protection  which  the  first  carrier  has 
secured  by  his  contract  with  the  shipper.''  Hutch- 
inson  on    Cars.    (2d    Ed.),    Sec.    273. 

Our  holding  that  the  intermediate  carrier  now 
before  the  Court  was  entitled,  under  the  facts 
stated,  to  the  benefit  of  the  first  carrier's  contract, 
is  sustained,  likewise,  by  the  adjudged  cases,  some 
of  which  are  cited  :  1  loll  id-ay  v.  St,  Z.,  K,  C.  it* 
No.  By..  Co.,  74  Mo.,  159  (S.  C,  41  Am.  Rep., 
309);  St.  L.  c5  7.  M.  By.  Co.  v.  Weakley,  50 
Ark.,  396  (S.  C,  7  Am.  St.  Rep.,  104);  Mag/tee 
V.  a  i&  A.  B.  B.  Co.,  45  N.  Y.,  514  (S.  C,  6 
Am.     Rep.,      124);     Bailway     Co.    v.    S/iarjp    (Ark.), 
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40  S.  W.  Rep.,  781  ;  Railway  Co.  v.  IIouHton 
(Texas),  4:0  S.  W.  Rep.,  842;  Pliifer  v.  Railroad, 
89  N.  C,  311  (S.  C,  45  Am,  Rep.,  687);  Knott 
V.  R.  R,  Co.,  98  N.  C,  73  (^S.  C,  2  Am.  St. 
Rep.,    321). 

The  same  principle  was  recognized,  though  held 
inapplicable,  in  McMillan  v.  Mich.  So,  cfc  No.  Ind, 
R.  R.,  16  Mich.,  79  (S.  C,  93  Am.  Dec,  208); 
Adanof  Eirjrre.sx  Co.  v.  Harris  (Ind.),  7  L.  R.  A., 
214;     Balcoch    v.    Railroad,    49    N.    Y.,    491. 

This  Court  indirectly  approved  the  rule  in  M.  cfe 
a  R.  R.  Co.  V.  Hollmmy,  9  Bax.,  188;  L.  cfe  N. 
R.  R.  Co.  V.  Camjyhell,  7  Heis.,  263;  Deinhig  v. 
Merchants  CottonpreHH  Co.,  90  Tenn. ,  307;  Railroad 
Co.  V.  Manx^heater  MllU,  8S  Tenn.,  653;  Lancaster 
Mills   V.   Merchants'    Cottonjrretis    Co.,    89    Tenn.,    2. 

Nothing  else  appearing,  the  intermediate  carrier 
would,  undoubtedly,  be  entitled  to  a  reversal  for 
the  error  indicated.  There  is,  however,  another 
important  aspect  of  the  case,  whose  proper  consider- 
ation requires  an  additional  statement  of  the  facts. 
The  contract  of  shipment  was  made  and  the  journey 
commenced  on  the  6th  of  November.  The  trees 
were  delivered  by  the  intermediate  carrier  to  the 
ultimate  carrier  six  days  later ;  but,  on  receiving 
them,  the  ultimate  carrier  "immediately''  informed 
the  intermediate  carrier  that  George's  Creek,  the 
point  of  destination,  was  a  '* prepay  station,"  and, 
therefore,  that  the  trees  would  not  be  forwarded 
until   all    freight   charges   should    be    paid.       With   this 
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notice  before  it,  the  intermediate  carrier  rested  with- 
out action  in  the  matter  for  eighteen  days,  and 
then  notified  the  initial  carrier  that  the  trees  were 
detained  at  Cincinnati  for  prepayment  of  charges. 
Without  consent  or  knowledge  of  the  shippers,  the 
trees  were  so  detained  until  thev  became  entirely 
worthless;  ^and  thereafter,  in  January  following,  they 
were,  by  direction  of  the  initial  carrier,  ^*  thrown 
into   the   dump,"    as   so   much    rubbish.    . 

These  facts  fix  great  negligence  upon  the  inter- 
mediate carrier  and  justify  the.  verdict  against  it. 
Its  delivery  of  the  trees  was  not  complete  in  a 
legal  sense,  and,  hence,  did  not  terminate  its  re- 
sponsibility under  the  contract.  The  acceptance  by 
the  ultimate  carrier  was'  conditional  only,  and  the 
condition  was  distinctly  stated  at  the  time.  The 
ultimate  carrier  was  under  no  le2:al  obligation  to 
concur  in  the  contract  as  made  by  the  initial,  and 
adopted  by  the  intermediate  carrier.  It  declined  to 
do*  so,  and  its  declination  was  conclusive.  Thereupon, 
the  intermediate  carrier  at  once  became  charged  with 
the  positive  duty  of  giving  immediate  notice  to  the 
initial  carrier  or  the  shippers,  if  not  with  that  of 
advancing  the  charges  itself.  It  did  neither,  and, 
by  its  dereliction  in  that  regard,  became  liable  for 
the  delay  of  the  trees  and  their  consequent  devital- 
ization  and    worthlessness. 

The  disputed  clause  in  the  bill  of  lading,  though 
rightfully  available  to  the  intermediate  carrier  in  its 
proper   scope,    as   has    been    seen,    did    not   cover   this 
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aspect  of  the  case  nor  preclude  liability  for  the 
dereliction  mentioned.  That  stipulation  was  not  in- 
tended to  relieve  any  carrier  from  responsibility  for 
its  own  negligence;  nor,  indeed,  could  it  have  that 
effect  if  so  intended.  A  common  carrier  cannot 
lawfully  stipulate  for  exemption  from  liability  for 
the  consequences  of  its  own  negligence.  Such  a 
contract  is  void  because  contrary  to  public  policy. 
Railroad  Co.  v.  LocJcwood^  17  Wall.,  357;  Inman  v. 
So,  Car.  By.  Co.,  129  U.  S.,  139;  Dillard  Bros.  v. 
Ball  road  Co.,  2  Lea,  288;  Coward  v.  BaHroad  Co., 
16  Lea,  225;  Tran^jyortatlon  Co.  v.  Block  Bron., 
85  Tenn.,  397;  Baihraxj  Co.  v.  ^yynn,  88  Tenn., 
320;  Railroad  Co.  v.  Gilbert,  Ih.,  430;  Baihray 
Co.   V.    Smcell,    90    Tenn>,    17. 

A  '* prepay  station"  is  one  at  which  the  carrier 
delivers  freight  to  the  consignee  directly  and  without 
the  intervention  of  a  local  agent,  and  to  which  con- 
signments are  accepted  alone  upon  the  condition  that 
all  charges  for  transportation  be  prepaid  by  the  ship- 
pers. By  its  contract  for  through  transportation  with- 
out prepayment  of  charges,  the  initial  carrier  in  the 
present  case  impliedly  represented  to  the  shippers 
that  George's  Creek,  to  which  the  trees  were  destined, 
was  not  such  a  station,  and  virtually  assured  them 
that  no  demand  of  charges  would  be  made  before  the 
ultimate  destination  was  reached;  and,  by  receiving 
the  goods  under  that  contract,  the  intermediate  carrier 
impliedly  made  the  same  representation  and  gave  the 
same   assurance.       Both    thereby   became    bound   to  see 
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that  the  other  carrier  should  make  no  earlier  de- 
mand, or,  in  case  it  should,  to  see  that  no  injurious 
dela}'  resulted  therefrom.  The  shippers  had  a  right 
to  }>elieve  that  their  good^  would  be  transported 
upon    the   terms   stipulated. 

In  the  Court's  charge  to  the  jury  the  plaintiffs 
were  denied  any  benefit  of  this  latter  aspect  of  the 
case  as  against  the  initial  carrier.  This  denial  affords 
ground  of  reversal.  The  provision  against  liability 
for  the  default  of  other  carriers  did  not  affect  this 
carrier's  obligation,  nor  that  of  the  intermediate  car- 
rier,  in    relation    to   the    other    matter   just   considered. 

For  the  reasons  indicated,  the  judgment  of  the 
lower  Court  is  affirmed  as  to  the  intermediate  carrier, 
and  reversed  and  remanded  •  for  a  new  trial  as  to 
the   initial    carrier. 
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Hocking    /'.    Insura>x^e   Co. 

{Iuto.rrf7ff\       November    3,    1897.) 

Fire  iNHrRANCE.     Forfeiture  of  mort{fa4jees  rlghtM  by  owner's  Imnilmf 
property. 

The  forfeiture  of  a  policy  of  fire  insurance  wrought  by  the  in- 
surer's fraudulent  act  in  burning  his  own  property  to  obtain 
the  insui^nce^  operates  to  defeat  the  rights  of  his  mortgagee 
of  the  property,  to  whom  the  insurance,  in  the  event  of  loss, 
was  made  payable  as  his  interest  might  appear. 

Cases  cited:  Donaldson  v.  Ins.  Co.,  95  Tenn.,  280;  53  111.,  151 
(S.  C,  5  Am.  Dec,  37);  6  (Jray,  169  (S.  C,  66  Am.  Dec,  410);  17 
Wis..  375  (S.  ('.,  84  Am.  Dec,  754);  17  N.  Y.,  391. 


FROM    KNOX. 


Appeal  from  Chancery  C'ourt  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

H.    T.    Cooper   and   Junius   Parker   for   Hocking. 

Webb   &    McCluno    for    Insurance   Co. 

Beard,  J.  This  bill  is  filed  b}^  Viola  Hocking 
and  her  husband,  who  sue  in  their  own  right,  and 
for  the  use  of  J.  E.  Hancock,  to  recover  on  ajxilicy 
of  fire  insurance,  issued  by  the  defendant  company 
to,  and    upon  the  application   of,   Viola   Hocking,   ui)on 
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her  dwelling  house,  the  policy  reciting  in  its  face 
that  *'the  loss,  if  any,  was  payable  to  J.  E.  Han- 
cock as  his  interest  may  appear."  The  property 
covered  by  this  policy  was  destroyed  by  fire  during 
its  life,  and  the  question  here  presented  is,  can  a 
recovery  be  made  for  the  use  and  benefit  of  Han- 
cock, the  mortgagee,  when  the  record  discloses,  l>e- 
yond  all  doubt,  that  the  mortgagor,  Viola,  burned 
the  house  for  the  purpose  of  realizing  on  this  in- 
surance policy.  It  is  conceded  that  Mrs.  Hocking, 
by  her  conduct,  has  forfeited  all  right  to  recover, 
but  it  is  insisted  that  this  forfeiture  does  not  affect 
the   mortgagee. 

While  a  mortgagee  to  whom  the  loss  under  an 
insurance  policy  issued  to  the  mortgagor,  and  cover- 
ing the  property  of  the  latter,  is  made  payable  "as 
his  interest  may  appear,"  is,  in  a  large  sense,  an 
assignee  to  the  extent  of  his  interest  {D&mihhon  v. 
Insurance  Co.^  95  Tenn.,  2  SO),  yet  he  does  not 
acquire  a  full  and  absolute  right,  and,  in  case  of 
loss,  recovers  in  the  right  of  the  party  assured,  and 
not  in  his  own.  In  the  present  case,  it  was  the 
property  of  Viola  Hocking  that  was  insured  and 
destroyed  by  fire,  and  it  was  she  who  took  out 
this  policy  for  his  benefit.  If,  at  any  time  after 
its  issuance,  the  mortgage  in  question  had  been  dis- 
charged, the  interest  of  the  mortgagee  in  this  |)oIicy 
would  have  terminated,  and  Mrs.  Hocking  alone 
would  have  been  entitled  to  its  proceeds.  Claiming 
through     the     assured,     Hancock     had     no     higher    or 
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greater  right  against  the  defendant  compan}'  than 
she,  and,  as  it  is  clear  that  she,  being  the  incendiary 
of  this  property,  would  be  repelled,  he  (the  mort- 
gagee) must  abide  the  forfeiture  which  the  conduct 
of  his  mortgagor  has  brought  about.  A  large  num- 
ber of  cases  recognizing  this  sound  principle  are  to 
be  found  in  the  reports.  Among  them  are  Ifliiwh 
Muf.  Fire  Ins.  Co.  v.  Fix,  53  111.,  151  (5  Am. 
Dec,  37);  Hale  v.  Mechanics  Mutiuxl^  etc.,  Co.,  6 
Gray,  169  {^^  Am.  Dec,  410);  Papke  v.  RemUite, 
etc.,  Co.,  17  Wis.,  375  (84  Am.  Dec,  754);  6^/yav- 
venor    v.    Alt.,    etc.,     Co.,    17    N.    Y.,    391. 

We  agree  with  the  Court  of  Chancery  Appeals 
that  the  forfeiture  of  all  right  under  the  policy, 
resulting  from  the  conduct  of  the  assured,  the  mort- 
gagor, extends  to  and  extinguishes  the  right  of  the 
mortgagee.  And  the  decree  of  that  Court  is, 
therefore,    affirmed. 
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Meek   v,  Thompson. 

{KyioxviUe.       November    6,   1897.) 

Marshaling  Assets.    Priority  of  lienors. 

One  to  whom  land  has  been  mortgaged  as  security  for  a  bofia  fide 
debt  is  entitled  to  have  other  land  then  owned  bv  the  mort- 
gagor  subjected  to  the  payment  of  a  prior  judgment  against 
such  mortgagor,  which  was  a  lien  on  all  the  land,  as  against 
persons  who,  subsequently  to  the  execution  of  such  mortgage, 
obtained  liens  on  such  other  land.         \ 

Cases  cited  and  approved:  Thompson  v.  Pyland,  3  Sneed,  538; 
Rice  V.  Hunt,  12  Heis.,  350;  Jones  v.  Maney,  7  Lea,  341;  Hunt 
V.  Ewing,  12  lb.,  519;  Boyce  v.  Stanton,  15  lb.,  346. 

Case  cited  and  distinguished:  Gilliam  v.  McCormack,  85  Tenn., 
598. 


FROM    KNOX. 


Appeal    from    Chancery    Court    of    Knox    County 
H.    B.  Lindsay,  Ch. 

D.   R.  Nelson   for   Meek. 

Green   &   Shields   for   City   National    Bank. 

Templeton   &   Cates   for   V.  Klein. 

Cooper   &   Davis   for    Steel   &   McMillan. 

G.   W.   WiNSTEAD  for   Flanders. 
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Carnick,    Henderson    &    Sansom    for    Allen    Ste- 
phenson  &   Co. 

Webb   &   McClung   for  Jacob   Thomas. 

Beard,  J.  On  January  24,  1893,  the  cross-com- 
plainant, J.  L.  Thomas,  secured  a  judgment  against 
M.  E.  and  S.  O.  Thompson,  which  was  a  prior  and 
superior  lien  on  all  their  real  estate  in  the  county 
of  Knox,  as  well  as  that  lying  in  the  counties  of 
Jefferson  and  Campbell.  Soon  thereafter  these  de- 
fendants b^gan  to  convey,  by  trust  deeds  made  to 
secure  other  creditors,  distinct  portions  of  their  real 
estate.  The  first  of  these  instruments  was  executed 
on  February  1,  1893,  and  conveyed  certain  lots  in 
Thompson's  addition  to  Knoxville,  for  the  purpose 
of  securing  the  cross-complainant,  V.  Klein;  a  sec- 
ond was  made  on  March  7,  1893,  on  a  house  and 
lot  in  still  another  addition  to  Knoxville,  to  secure 
one  Lieber,  trustee;  a  third  on  April  10  following, 
on  a  teact  of  land  lying  in  the  twelfth  civil  dis- 
trict of  Knox  County,  to  secure  the  Central  Savings 
Bank;  a  fourth  on  April  18,  to  secure  Joseph  Meek, 
and  conveying  certain  lands  in  Campbell  County  and 
thirty-three  lots  in  Thompson's  addition  (but  exclud- 
the  Klein  lots)  to  Knoxville;  a  fifth  on  April  27, 
1893,  conveying  lands  in  Jefferson  County,  to  secure 
one  Gillespie  in  a  note,  which  he  afterwards  assigned 
to  the  City  National  Bank;  a  sixth  and  seventh  deed 
executed  on  the  same  day,  one  of  them  to  secure 
Joseph    Meek,    and   conveying   the   same   property  em-. 
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braced  in  the  former  deed  for  his  benefit,  and  here 
classified  as  the  fourth,  and  the  other  to  secure  the 
Mechanics'  National  Bank,  and  embracing  other  and 
different  property  from  that  conveyed  in  the  previ- 
ous deed  of  trust.  All  these  deeds  contain  the  usual 
clauses   of   warranty,   and   were   duly  registered. 

On  May  22,  1893,  Steele  &  McMillan  recovered 
a  judgment  against  the  Thompsons,  upon  which  an 
execution  issued,  that  was  levied  on  still  other  parts 
of  the  real  estate  of  these  debtors;  and  on  May  26, 
1893,  Allen  Stephenson  &  Co.,  hAring  recovered  a 
judgment  against  the  same  debtors,  caused  an  execu- 
tion issuing  thereon  to  be  levied  on  yet  other  dis- 
tinct   lots   of    their    land. 

These  properties  have  ail  been  sold  under  decrees 
pronounced  in  this  cause,  and  the  funds  are  now 
under  the  control  of  the  Court.  It  is  conceded  by 
all  the  junior  lienors  that  Thomas,  by  virtue  of  bis 
judgment,  had  a  prior  lien  on  all  these  tracts,  and 
is  entitled  to  be  first  satisfied  out  of  the  proceeds; 
the  (juestion  in  controversy  is,  how  is  he  to  be  sat- 
isfied, and  at  whose  expense?  The  Chancellor  held 
that  these  junior  lienors  should  contribute  ratably  to 
the  discharge  of  the  Thomas  judgment,  and  the  Court 
of  Chancery  Appeals  has  affirmed  his  holding.  From 
this  last  decree  V.  Klein  and  the  City  National 
Bank    have   appealed   and   assigned   errors. 

In  Jobf'  V.  O'Brien^  2  Hum.,  34,  it  was  held  that 
there  was  no  marshaling  of  assets  as  between  junior 
incumbrancers,     but     the    loss    would    fall    exclusively 
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upon  that  one  whose  lands  were  subjected  to  the 
prior  or  doaiinant  lien.  This  case,  however,  was  not 
followeiJ,  and,  while  not  in  express  terms,  yet  it  has 
been  practically  overruled  in  a  great  number  of  cases, 
beginning  with  Henshaw  v.  Welh^  9  Hum.,  680.  In 
WillUunii  V.  AdkinHon^  3  Sneed,  586,  it  was  an- 
nounced as  a  sound  principle  that  ^^as  between  equal 
e<|uities,  he  who  is  prior  in  time  is  strongest  in  right; 
if  the  person  who  ought  to  pay  the  debt  has  con- 
veyed different  parcels  of  land  bound  for  its  pay- 
ment, at  several  times  to  hona  fide  purchasers,  as 
between  such  purchasers,  the  lands  are  chargeable  in 
the  inverse  order  of  their  alienation.  ^^  The  rule  thus 
stated  has  been  approved  and  applied  in  Thompson 
V.  Pyland^  3  Sneed,  638;  Bice  v.  Ilxmt^  12  Heis., 
350;  Jones  v.  Maney^  7  Lea,  341;  Hunt  v.  Eioing^ 
12  /J.,  619;  Boyce  v.  Stanton,  16  /J.,  346.  This 
equitable  rule  for  the  protection,  against  an  existing 
and  dominant  lien,  of  a  purchaser  of  lands  claiming 
under  a  registered  deed  with  warranty,  is  made 
effectual  without  regard  to  the  character  of  the  su- 
perior lien.  The  cases  most  frequently  calling  for 
the  rule  are  those  involving  liens  by  contract,  but 
there  is  no  reason  why  it  should  be  confined  to 
these,  and  it  has  not  been.  In  this  State  it  has 
been  applied  ^<as  between  purchasers  at  different 
dates  of  different  parcels  of  land''  chargeable  with 
judgment  liens.  Hunt  v.  Ewing^  supra;  Jones  v. 
Maney,  supra;  Mmory  v.  Davenport^  6  Lea,  80. 
It  will    thus   be  seen   that,  though   adopted   by   the 
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Courts  without  the  aid  of  a  statute,  yet  it  has  l)een 
so  long  established,  and  so  uniformly  applied,  that  it 
may  well  he  regarded  as  a  rule  of  property  in  this 
State.  It  is  a  mistake  to  suppose  that  its  applica- 
tion depends  upon  whether  the  lands  covered  by  the 
dominant  lien  were  acquired,  by  the  party  selling, 
from  one  source  or,  as  in  the  present  cavse,  from 
various  sources  —  from  one  vendor  at  one  time,  or 
from  several  vendors  at  different  times.  The  true 
foundation  of  the  doctrine  is  in  the  equities  sub- 
sisting  between  the  vendor,  or  mortgagor,  and  his 
grantee  of  a  part  of  the  premises  subject  to  the  su- 
perior lien.  Wherever  a  portion  of  lands  so  subject 
is  conveyed  by  a  warranty  deed  that  is  j)roperly 
registered,  and  a  portion  is  retained  by  the  grantor, 
as  between  himself  and  his  grantee,  that  part  re- 
tained becomes  in  equity  a  primary  fund  for  the 
discharge  of  this  superior  lien.  As  is  well  expressetl 
by  Mr.  Pomeroy,  in  Section  1224,  third  volume  of 
his  work  on  Equity  Jurisprudence,  *'the  form  of 
the  deed  shows  that  the  grantee  not  only  assumed 
payment  of  no  portion  of  the  mortgage  debt,  but 
did  not  buy  his  parcel  even  subject  to  the  mort- 
gage; and  the  entire  burden  was,  therefore,  left 
upon  the  portion  of  land  remaining  in  the  ownership 
of  the  mortgagor.  Whatever  be  the  rights  of  the 
mortgagee  to  resort  to  either  or  both  of  the  parcels, 
it  is  plainly  the  equitable  duty  of  the  mortgagor 
to  assume  the  whole  debt,  and  thus  to  free  the 
grantee's    parcel    from    the    lien.       If,    therefore,    the 
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mortgagor  pays  off  the  mortgage,  its  lien  is  ended, 
and  he  can  claim  no  contribution  from  the  grantee. 
If,  on  the  other  hand,  the  grantee  redeems,  he  is 
entitled  to  keep  the  lien  alive  for  the  purpose  of 
enforcing  an  exoneration  by  the  mortgagor,  at  least 
to  the  extent  of  the  value  of  the  premises  remaining 
in  the  mortgagor's  hands  subject  to  the  incumbrance. 
.  The  doctrine  being  thus  established  that  the 
grantee  obtains  an  equitable  priority  as  against  the 
mortgagor,  and  the  portion  of  the  premises  left  in 
the  mortgagor's  hands  is  primarily  chargeable  with 
the  whole  mortgage,  the  inference  is  natural,  if  not 
necessary,  that  the  same  burden  follows  this  portion 
when  subsequently  conveyed  by  the  mortgagor  to 
the   second   grantee." 

This  rule  has  been  adopted  by  a  large  majority 
of  the  Courts  of  this  country,  so  that  they  enforce 
execution  for  the  protection  of  the  first  grantee,  from 
a  common  burflen,  in  a  proper  case,  by  requiring 
the  property  subject  to  such  burden  to  be  applied 
in  the  inverse  order  of  its  alienation,  upon  the  ap- 
plication of  the  first  grantee,  even  before  he  has 
discharged  the  debt,  this  being  done  on  the  principle 
of   quia   timet. 

But  it  is  insisted  that  the  contrary  view  was  taken 
by  this  Court  in  Gilliam  v.  McCormack^  85  Tenn., 
598,  and  that  case  is  cited  as  authority  for  the  decree 
of  the  Court  of  Chancery  Appeals  in  the  present 
cause.  It  may  be  said  that  it  would  be  a  matter  of 
astonishment    if    the   Court    should    have    intended    to 
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overrule  the  many  caseb  maintaining  this  equitable 
doctrine,  and  yet  fail  altogether  to  mention  them; 
or  that  it  should  have  reversed  what  may  well  be 
called  *'a  rule  of  property,"  so  long  accepted  as 
satisfactory  to  the  profession  of  the  State,  without 
powerfully  constraining  reasons.  But  it  is  evident, 
upon  the  face  of  the  opinion  in  that  case,  that  it  was 
not  in  the  mind  of  the  Court  in  any  way  to  con- 
flict with  this  rule;  on  the  contrary,  it  was  dispos- 
ing of  a  controversy  with  which  it  had  no  connection. 
This  Court,  arguendo^  said:  "A  marked  distinction 
exists  between  the  cases  holding  lands  subject  to  the 
lien  of  the  vendor,  or  that  of  a  mortgage  or  judg- 
ment liable  to  the  discharge  of  such  lien  in  the  in- 
verse order  of  alienation.  In  all  such  cases  the  par- 
cels were  all  actually  bound  by  lien  or  incumbrance, 
of  which  the  alienees  had  notice  either  actual  or  con- 
structive, and  not  by  a  mere  equity,  such  as  that 
to  have  a  marshaling."  This  language  clearly  im- 
plies a  recognition  of  the  existing  rule,  and  as  clearly 
that  the  Court  was  dealing  with  a  case  which  it  did 
not  regard  as  falling  within  it.  That  case  involved 
a  controversy  between  junior  lienors,  not,  as  in  this 
case,  a  question  as  to  where  the  burden  of  satisfy- 
ing the  dominant  liens  should  fall,  but  as  to  the  ap- 
propriation of  the  proceeds  of  the  property  remaining 
after  the  dominant  lien  had  been  satisfied.  The  con- 
tention there  was  this:  Mr.  McCormack  owned  three 
lots,  A,  B,  C,  all  of  which  he  mortgaged  to  McFar- 
larid;    then   he    gave    a    second   mortgage    to    the   same 
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mortgagee  on  A  and  B;  subsequently  he  mortgaged  B 
to  James  McCormack,  then  A  and  B  to  Gilliam,  then 
C  to  Merritt  &  Robinson,  and  lastly  A  and  B  to  Annie 
Lawrence.  These  lots  were  sold  under  decrees  of  the 
Court,  and,  the  senior  mortgagee  being  satisfied,  the 
question  of  marshaling  the  remaining  proceeds  arose 
between  James  McCormack,  the  third,  and  Merritt  & 
Robinson,  the  fifth,  incumbrancer.  The  contention  of 
McCormack  was  that  at  the  time  he  took  his  mort- 
gage on  B  he  had  a  clear  equity  against  the  senior 
mortgagee,  McFarland,  by  which  he  could  compel 
him  to  exhaust  A  and  C  before  reaching  B,  and 
this  equity  could  not  be  displaced  by  the  subsequent 
mortgage  taken  by  Merritt  &  Robinson  on  C.  This 
was  the  sole  contention  presented  to  this  Court,  and 
it  was  held  ao^ainst  McCormack  in  these  words:  '*The 
equity  to  marshal  assets  is  not  one  which  fastens 
itself  upon  the  situation  at  the  time  the  successive 
securities  are  taken,  but,  on  the  contrary,  is  one  to 
be  determined  at  the  time  the  marshaling  is  in- 
voked." This  is  the  extent  of  the  Court's  holding, 
and  it  alSfords  no  authority  for  the  decrees  pro- 
nounced  in   this   case. 

The   result   is,    the   decree   of   the    Court   of    Chan- 
cery  Appeals,    in   this   respect,    is   reversed. 
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Mechanics'  Lien— Priority  of.  {{3531,  3536  (S.);  {{2739, 
2742  (M.  &  v.);  {{1981,  1982  (T.  &  S.) 371,   372 

Murder— Mitigating  circumstances.  {  7232  (S.);  {  6098  (M.  & 
v.);  {5257  (T.&S.) 585 

Pauper  Oath— Appeal  on,  does  not  lie.  {  4928  (8.) ;  {  3912  (M. 
&  v.);  {  3192  (T.  &  S.) 364 

Redemption  of  Land —Advancing  bid.  {{3811-3819  (8).; 
{{2947-2955  (M.  &  V.);  {{2124-2132  (T.  &  8.) 356 

Register  of  Deeds— Indexing  record.  {567  (S.);  {{528,  456a 
(M.  A  v.);  {{454,  466  (T.  &  S.) 409 

Registration— Notation  of  deeds  for.  {{  567,  3749,  3750  (S.); 
{{529,  2887,  2888  (M.  &  V.);  {{454,  2072,  2073  (T.  &  S.)....   480 

Registration— Re-registration.  {{  3721,  3749  (S.);  {{  2860,  2S87 
(M.  &  v.);  {{2047.  2072  (T.  &  S.) 469 

School  Tax— Parties  to  action  for.  {  963  (S.);  {  798  (M.  &  V.): 
{670  (T.&  8.) 543,  544 

Statutes  of  Limitations.     See  AdministratUm. 

Supreme  Court — Remanding  cause.  {  4905  (8.);  {  3889  (M. 
&  v.);  {3170  (T.  &8.) 544 
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CODE  CONSTRUED— CorUinu«i— 

Taxation— Lien  of.     J969(8.):  {  806  (M.  &  V.) 598 

Usury— Taxing  cost*  to  plaintiff.  {  4947  (S.);  J  3930  (M.  <&  V.); 
{3205  (T.  &  S.) 62a 

Water  Companies— Powers  and  duties.  {{2499-2506  (S.)..420,  429 

Wills— Presumption  against  intestacy.  {3897  (S.);  {3005 
(M.  &  v.);  {2164(T.  &  8.) 68 

Workhouse  Law — Pardon  does  not  release  imprisonment  for 
costH.     {7417  (S.) 201 

Workhouse  Law — Unconstitutional  in  part.  {{  449, 7370,  7375, 
7390-7396  (S.);  §§415,  6237,  6342,  6256-6263  (M.  &  V.);  §§360, 
5395,  5400,  5410-5417  (T.  &  S.) 667 

COLLATERAL  SECURITY. 
Waiver  of  lien  presumed  from  acceptance  of 371 

COLLEGE. 

Sec  Scholarship. 

COMMERCE. 

See  Taxation. 

COMMON  CARRIER. 

1.  Diligence  required  of  carrier  in  protecting  passenger 
against  negligence  of  fellow-passenger,  defined  and  illus- 
trated  256 

2.  Liable  for  unauthorized  delivery  of  goods,  when 442 

3.  May  limit  liability  to  its  own  line  under  through  bill  of 
lading 719 

4.  Intermediate  carrier  shipping  under  limited  contract,  pro- 
tected if  he  delivers  safely  719 

5.  Negligent  in  giving  notice  of  ultimnte  carrier *8  refusal 

to  ship,  when 719 

6.  Cannot  stipulate  against  negligence 720 

7.  Initial  and  intermediate  carriers  responsible  for  ultimate 
carrier's  refusal  to  ship,  when 720 

COMPTROLLER. 

1.  Has  no  authority  to  employ  counsel  for  State  in  Supreme 
Court 659 

2.  Fees  of  attorneys  illegally  employed  by,  will  not  be  de- 
clared lien  on  State's  recovery  or  paid  out  of  State  treas- 
ury   659 
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CONFESSIONS. 

Admissible  though  made  under  partial  intoxication  and  sub- 
seq aentl J  repudiated  ._-. 584 

CONSTITUTIONAL  LAW. 
In  GEyEBAL. 

1.  Statutes  are  strongly  presumed  constitutional  and  ralid  686 

2.  *'  Law  of  the  land  '*  and  ^'  due  process  of  law,"  as  used  in    ' 
Constitution,  are  synonymous 686 

3.  A  corporation  is  a  '^person  "  or  ^*man  **  within  certain 
constitutional  provisions 686 

4.  Classification  of  railroads  for  privilege  taxation  held  valid  686 

5.  Courts  will  not  inquire  as  to  motive  or  good  faith  of 
Legislature  to  invalidate  statutes 687 

6.  Legislative  power  to  create  and  tax  privileges  unlimited  687 

7.  Privilege  tax  on  railroads  not  invalid  as  regulation  of 
interstate  commerce 687 

Clauses  Construed — 

Federal  Constitution — 

Art.  I.,  Sec.  8.     Interstate  commerce 687 

.  Art.  I.,  Sec.  10.     Charter  contracts 684 

V.  Amendment — Service  of  process  on  foreign  corpora- 
tion    328 

VI.  Amendment — Jury  trial 182 

XIV.  Amendment — Sex'vice  of  process  on  foreign  cor- 
poration     322 

XIV.  Amendment — Construed  as    to  due  process  of 
law,  etc 686 

StaU  C(m8titutii/n  (1834)— 

Art.  II..  Sec.  28.     Charter  exemptions      684 

State  C(nistitutton  (1870)— 

Art.  I.,  Sec.  8.     Privilege  tax  on  railroads 686 

Art.  I. ,  Sec.  8.     Regulating  horse  racing 649 

Art.  I.,  Sec.  9.     Opinion  of  juror 182 

Art.  I.,  Sec.  17.    Service  of  process  on  foreign  corpora- 
tion   322 

Art.  II..  Sec.  28.     Privilege  taxation 685 

Art.  VII.,  Sees.  1,  2.  Workhouse  law  invades  constitu- 
tional office  of  SherifiF 667 


752  INDEX. 


CONSTITUTIONAL  LAW— Glauses  (Construed— Cantintied— 

Art.  XL,  Sec.  8.     Regulating  horse  races 649 

Art.  XL,  Sec.  8.     Corporate  powers 687 

Art.  XL,  Sec.  U.     Conveyaoce of  homebtead 522 

Acts  Held  Constitutional— 

Acts  1887,  Ch.  226,  proyiding-  for  service  of  process  on 
-    agent  of  foreign  corporation 322,323 

Acts  1897,  Ch.  25.     Whitecap  law .569 

Acts  1891,  Cb.  115.     Regulating  betting  on  horse  races..  649 

Acts  1889,  Ch.  130:  Acts  1891,  Ch.  25  (Ex.  Ses.);  Acts  1893 
Ch.  89;  Acts  1895.  Ch.  4  (Ex.  Ses.);  Acts  1897,  Ch.  2.  Im- 
posing privilege  tax  on  railroads 685-687 

Act  Held  Unconstitutional — 
Acts  1891,  Ch.  123,  Sees.  10,  11.     Workhouse  law 667 

CONTINUANCE. 

Refusal  of  second  at  special  term  not  erroneous 584 

CONTRACT. 

See  BUl9  and  Notes. 

1.  If  benefits  of  proposition  are  accepted,  the  burdens  are 
imposed    92 

2.  Obligation  of,  not  released,  when 92 

3.  Misconstruction  of,  by  a  party  does  not  afiect  his  rights.  434 

4.  Though  joint  in  terms,  it  is  joint  and  several  in  legal 
effect 434 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 

CORPORATIONS. 

See  Municipal  Corporations;  Railroa^ds, 

1 .  Requisites  of  valid  increase  of  capital  stock I 

2.  Subscriptions  to  invalid  increase  of  capital  stock  not  col- 
lectible by  company 2 

3.  Subscriber  not  estopped  to  deny  the  invalidity  of  his  sub- 
scription to  an  unauthorized  increase  of  capital  stock 2 

4.  What  constitutes  insolvency  that  makes  its  assets  a  trust 
fund  for  creditors 172 
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CORPORATIONS— Continued— 

5.  Service  of  process  upon  agent  of  foreign,  valid  and  ef- 
fectual   322,  323 

6.  Mortgage  to  foreign  noncom plying  company  invalid 344 

7.  Foreign,  will  not  be  compelled  to  surrender  illegal  mort- 
gage without  return  of  loan 345 

8.  Depositor  may  reclaim  check  or  its  proceeds  from  insol- 
vent bank,  when 403 

9.  Rights  and  duties  of  water  companies  defined 420.  429 

10.  Charter  exemptions  granted  under  Constitution  of   1834 
are  valid 684 

11.  Charter  exemption  that  protects  from  ad  iueiare?n,  but  not 
from  privilege  taxes 685 

12.  Is  a  ''person''  or  a  "man/'  within  certain  constitutional 
provisions 686 

COSTS. 

1.  Imprisonment  for,  not  affected  by  pardon 201 

2.  Taxing  against  plaintiff  in  suit  on  usurious  claim,  rule 
stated _ 623 

3.  State  never  liable  for  costs  in  misdemeanor  case 657 

4.  Neither  State  nor  county  can  be  adjudged  to  pay  costs  in 
a  criminal  case  when  there  has  been  a  conviction,  until 
after  actual  return  of  nulla  bona 655,  657 

COUNTY. 

1.  Negligence  of,  in  permitting  defaulting  Trustee  to  qualify. 

no  defense  to  sureties  on  his  bond 542 

2.  Not  liable  for  defendant's  cost  in  misdemeanor  case  until 
return  of  nulla  bona 657 

COUNTY  TRUSTEE. 

1.  Method  of  accounting  in  suit  against,  upon  several  suc- 
cessive bonds 542 

2.  In  suit  upon  several  successive  bonds  the  burden  is  upon 
sureties  to  show  misapplication  of  funds  to  wrong  account  542 

3.  A  single  bond,  with  proper  conditions,  is  sufficient... 542.  543 

4.  Averments  of  bill  held  sufficient  to  authorize  recovery  for 

all  taxes 543 

5.  Illegality  of  tax  no  defense  for  sureties  to  suit  for  recov- 
ery of  amount  collected  by  Trustee 543 

15  p— 48 


/ 
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COUNTY  TRUSTEE— Conttmted— 

6.  Negligence  in  permitting  defaulting  Trustee  to  qualify, 

no  defense  for  his  sureties - 543 

7.  Sureties  of,  not  ipso  facto  released  by  their  principars  de- 
fault on  a  subsequent  bond 543 

8.  School  tax  recoverable  without  making  the  children  par- 
ties  543,  544 

COURTS. 

See  the  varUrus  titles, 

CREDITORS'  BILLS. 

See  Attorney  at  Law. 

CRIMINAL  COSTS. 
See  Costs. 

CRIMINAL  LAW. 

Neither  ignorance  or  mistake  of  law  nor  good  faith  consti- 
tute a  defense  to  a  criminal  charge 649 

See  Disturbing  Piiblic  Worship;  Forgery;  Oaming;  Murder; 
Rape;  Whitecaps. 

CRIMINAL  PLEADING  AND  PRACTICE. 

See  Charge  of  Court;  Indictment;  Pleading  and  Practice. 

1.  Garnishment  of  prisoner's  property  while  in  officer*s  hands 
does  not  lie 39 

2.  Plea  essential  to  valid  trial  and  conviction 124 

3.  Record  must  show  there  was  a  plea,  but  it  need  not  be 
set  out 124 

4.  Formal  arraignment  not  essential,  when 124 

5.  Jury  trial  may  be  waived  in  misdemeanor  case 124 

6.  Judgment  on  Sunday  void 128 

7.  Juror  not  disqualified  to  sit  in  murder  case  by  opinion, 
when 182,  585 

8.  Errors  in  charging  and  refusing  to  charge  in  murder  case  189 

9.  Pardon  of  misdemeanor  convict,  its  effect 201 

10.  Refusal  to  quash  counts  as  to  which  there  is  afterwards 

an  acquittal  not  assignable  as  error 207 

11.  Discharge  of  sick  juror  and  substitution  of  another  does 
not  put  defendant  in  jeopardy 207 
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CRIMINAL  PLEADING  AND  PRACTICE— Continued— 

12.  Prosecutor  not  incompetent  as  being  insane,  when 207 

13.  Verdict  cures  failure  to  indorse  witnesses  or  date  of  re- 
turn on  amended  indictment 208 

14.  Error  in  impaneling  jury  not  available  unless  challenges 
were  exhausted - 189,  56^ 

15.  Discharge  of  juror  as  being  a  whitecap  proper 56ft 

16.  Refusal  of  second  continuance  proper .^ 584 

17.  Judge  may  overrule  finding  of  mitigating  circumstances.  585- 

18.  Defendant's  costs  never  paid  by  State  or  county  without 
return  of  nulla  bona - -.655,  65T 

19.  Sheriff  entitled  to  custody  of  jail 66T 

CROSS  BILL. 

See  Chancery  Pleading  and  Practice, 

DAMAGES. 

1.  Aggravated  in  breach  of  promise  suit  by  defendant's  pur- 
pose and  attempt  to  debauch,  though  unsuccessful 145 

2.  Aggravated  in  breach  of   promise  suit  by  unsupported 
plea  of  unchastity _ 145 

3.  Verdicts  for,  not  excessive,  when 145,  257 

4.  Mental    deterioration    resulting    from    injury    provable 

in  aggravation  though  not  specially  pleaded 303 

5.  Measure  of,  for  breach  of  warranty  of  quality  of  article 
sold 398 

6.  Measure  upon  breach  of  warranty  of  quality  of  article 
purchased  for  resale 398 

7.  Not  recoverable  for  widow's  mental  and  physical  suffering 

on  account  of  husband's  death 500 

DECREE. 

Dismissing  bill  on  demurrer  as  to  part  of  defendants,  not 
final 476 

DEDICATION. 

1.  Pacts  held  to  constitute  dedication  of  road 538 

2.  Finding,  by  Court  of  Chancery  Appeals,  of  owner's  inten- 
tion to  dedicate  is  the  finding  of  a  fact  and  conclusive...  538. 
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DEED. 

See  Fraudulent  Conveyances;  Mortgages  and  Deeds  of  Trust; 
Registratwn. 

1.  Recital  in,  of  former  deeds  does  not  prove  the  latter 352 

2.  Notation  of,  for  registration  by  ditto  marks,  vaid 480 

3.  Certificate  of  acknowledgment  valid,  though  departing 
from  technical  form _.  480 

4.  Joint  deed  of  husband  and  wife  essential  to  extinguish 
homestead,  when 488,  522 

5.  Of  husband  and  wife,  properly  executed,  conveys  home- 
stead, though  unregistered 522 

6.  Reserving  annuity  to  grantee  construed . 532 

7.  Of  married  woman  not  successfully  impeached,  when 623 

DEFENSE. 

See  Criminal  Law;  Criminal  Pleading  and  Practice. 

DELAY. 

See  Administration. 

DEMURRER. 

See  Appeal;  Tender. 

1.  Proper  method  of  raising  question  as  to  sufficiency  of  ten- 
der  - 356 

2.  Decree  overruling,  not  brought  up  by  the  appeal 367 

3.  Dismissal  of  bill  on  demurrer  as  to  part  of  defendants 
only,  is  not  a  final  decree. 476 

DEPOSITIONS. 

Taken,  but  not  read  by  opposite  party,  may  be  read  in  re- 
buttal     131 

DESCENT  AND  DISTRIBUTION. 

1.  Right  of,  by  and  among  negroes,  declared 64 

2.  Title  undisposed  of  by  will  passes  to  heir  pending  a  con- 
tingency   338 

3.  Annuity  due  from  next  of  kin  not  assets  of  estate,  when.  532 

DEVASTAVIT. 

See  Administration. 
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DIMINUTION. 

See  Supreme  Court. 

DISTURBING  PUBLIC  WORSHIP. 
Indictment  for,  held  sufficient 180 

DITTO  MARKS. 

See  Deeds;  Registration. 

bOMICILE. 

1.  Of  husband  controls  wife's 298 

2.  Of  parent  controls  child's 298 

DUE  PROCESS. 

See  Constitutional  Law. 

DURESS. 
No  defense  for  commission  of  murder 585 

.ELECTRIC  STREET  RAILWAYS. 
See  Negligence;  Street  Railways, 

ELEVATOR. 

Master's  duty  as  to  providing  safe  cables  for  elevator  oper- 
ated by  servant 304 

ESTOPPEL. 

1.  Subscriber  to  illegal  increase  of  capital  stock  not  estopped 

to  deny  liability 2 

2.  Indorser  estopped  to  assert  forgery  of  his  name  by  accept- 
ing indemnity 92 

3.  To  assert  mechanic's  lien  against  innocent  holders  of  bonds  371 

4.  Of  state  to  claim  ad  valorem  by  collecting  privilege  tax  off 

a  railroad 684 

5.  Creditor  not  estopped  to  deny  validity  of  general  assign- 
ment, when 713 

EVIDENCE. 

1.  Opinion  of  witness  that  party  was  in  fault  not  compe- 
tent  130,  131 

2.  Of  an  expressed  opinion  not  admitted  to  contradict  testi- 
mony as  to  facts 131 
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EXECUTORY  DEVISE. 
Created  by  will,  when 338 

EXEMPTIONS. 
See  Homestead;  Taxation. 

EXPERT. 
See  Witness. 

FEES. 

See  Attorney  at  Law;  Costs. 

fences; 

See  Railroads. 

FINDINGS. 

See  Chancery  Appeals,  Court  of;  Judges. 

FIRE  insurance. 

1.  Process  served  on  agent  of  foreign  company  after  its 
withdrawal,  sustained 322,  323 

2.  Mortgagee's  rights  forfeited  by  owner's  burning  the  prop- 
erty, when - ^ 728 

FORFEITURE. 

See  F^lre  Insurance. 

FORGERY. 

Bank  not  excused  from  liability  for  paying  forged  check  by 
depositor's  negligence,  when 113 

FRAUDULENT  CONVEYANCE. 

1.  Who  are  subsequent  creditors 224 

2.  Voluntary  not  presumed  fraudulent 224 

3.  Antecedent  indebtedness  as  evidence 224 

4.  Debts  held  to  have  been  created  after  registration  of  vol- 
untary conveyance 224 

5.  Voluntary  conveyance  valid  as  to  debts  created  after  act- 
ual or  constructive  notice  of  its  existence 225 

GAMING. 
Betting  on  horse  race  is,  when 649 
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GARNISUMENT. 

1.  Of  prisoner's  property  in  officer's  hands,  not  allotved 39 

2.  Of  indebtedness  evidenced  by  negotiable  notes,  does  not 
lie,  when 481 

GUARDIAN  AND  WARD. 

1.  Liabilities  and  equities  of  sureties  on  defaulting'  guardian 
bond  inter  sese 367 

2.  Devise  to  guardian  for  future  services  yields  to  rights  of 
creditors  of  the  estate... 447 

HEIRS.    . 

1.  May  interpose  the  two  and  three  years*  statutes  of  limita- 
tions for  protection  of  estates 51 

2.  Take  title  undisposed  of  by  will 33S 

HIGHWAY. 

See  Public  Roads. 

HOMESTEAD. 

1.  Widow  and  infant  children  held  not  entitled  because  of 
nonresidence  of  husband  and  father _.   298 

2.  Benefit  of,  intended  for  citizens  onlv 298 

3.  Husband  and  wife  must  join  in  deed  to  convey 4S8,  522 

4.  Husband  may,  without  wife's  joinder,  convey  lands  out- 
bide  homestead _  48> 

5.  Wife  seeking   homestead   must    prove   the  unsold    land 
worthless  than  SI,  000 488 

6.  Extinguished  by  deed  of  husband  and  wife,  though  un- 
registered   - - 522 

HOMICIDE. 

See  Murder. 

HORSE  RACES. 
See  Oamiiig. 

HUSBAND  AND  WIFE. 

1.  Husband's  assignment  of  benefit  certificate  invalid  against 
wife's  rights 80 

2.  No  recovery  against  husband  for  alleged  tort  of  wife, 
when 241 


I 


Ul 
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HUSBAND  AND  WJFE-^Continued— 

3.  Husband*s  domicile  controls  wife's 298 

4.  Must  join  in  deed  to  convey  homestead 488,  522 

5.  Husband  may  convey  lands  other  than  homestead 488 

6.  Burden  on  wife  claiming  homestead  to  show  unsold  lands 
worth  less  than  $1,000 488 

7.  Unregistered  joint  deed  of,  passes  homestead 522 

S.  Deed  of  married  woman  not  successfully  impeached,  when  623 

IMPRISONMENT. 

For  costb  not  affected  by  pardon 201 

INDICTMENT. 

1.  Plea  to.  essential  to  valid  trial  and  conviction 124 

2.  Record  must  show  there  was  plea,  but  need  not  copy  it ..  124 

3.  Formal  arraignment  upon,  not  essential  in  misdemeanor 
casl^ 124 

4.  Sufficiently  charges  disturbance  of  educational  assembly.  180 

5.  For  ravishing  female  under  ten  years,  held  sufficient 207 

6.  No  reversal  for  refusal  to  quash  counts  of  which  defendant 
was  acquitted 207 

7.  Verdict  cures  want  of  indorsements 208 

INDORSEMENT. 

See  Bills  and  Notes. 

INFANCY. 

See  Pitrent  and  Child. 

INNOCENT  PURCHASER. 

See  Bills  and  Notes. 

Bank  discounting  notes  and  surrendering  them  for  other  se- 
curities is 278 

INSOLVENCY. 

See  Administration;  Banks  and-  Banking;  Corporations. 

INSOLVENT  ESTATE. 
See  Administration. 

INSURANCE. 

See  Fire  Insurance;  Life  Insurance. 
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INTERSTATE  COMMERCE. 
See  Taxation. 

JAIL. 

See  Sheriff. 

JOINT  OBLIGATION. 
See  Bills  and  Notes. 

JUDGES. 

1.  Findings  of,  general  or  special,  not  reversed,  when 51*3 

2.  May  disregard  finding  of  mitigating  circumstances $85 

JUDGMENT. 

See  Marshaling  Assets. 

1.  Rendered  on  Sunday  void 128 

2.  Against  one  for  part  doe's  not  bar  suit  against  other 
joint  makers  of  note  for  the  whole --   434 

3.  Based  on  judge *s  findings  not  reversed,  when _.   513 

4.  Satisfaction  of,  as  to  one,  0{>erates  as  satisfaction  as  to  all 
joint  tort  feasors 618 

JUDICIAL  SALE. 

See  Execution;  Redemption  of  Land. 

JURY  TRIAL. 

1.  Waiver  of,  valid  in  misdemeanor  case 124 

2.  Juror's  opinion  does  not  disqualify,  when 1S2,  585 

3.  All  peremptory  challenges  must  be  exhausted  to  make 
question  on  selection  of  jury 189,  569 

4.  Discharge  of  sick  juror  proper,  when 207 

5.  Jury's  province  must  not  be  invaded  by  expert  opinion . .   303 

6.  Rejection  of  **  whitecap  "  from  jury  proper,  when 569 

KNIGHTS  OF  HONOR. 
See  Life  Insurance. 

LAND  LAW. 

See  Boundary;  Wills. 

LAW  OF  THE  LAND.  , 

See  Constitutional  Law. 
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LEGISLATURE. 

See  ConfftUuUional  Law;  Taxtitlnn. 
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LEVY. 

See  Execution. 

LIBEL  AND  SLANDER. 

Appeal  on  pauper  oath  does  not  lie  by  plaintiff  in  slander 
case 364 

LIEN. 

See    Attorney  at  Law;    Marshalling  Assets;    Mechanic's 
Lien;  Mortgages  and  Deeds  of  Trust;  Taxation. 

LIFE  INSURANCE. 

1.  Applicant's  daty  of  disclosure  defined 28,  29 

2.  Examination  by  unauthorized  physician  sufficient  if  rati- 
fied   ! 28 

3.  Medical  examiner  is  agent  of  insurer,  though  application 
provides  otherwise 28 

4.  Policy  not  avoided  by  assured's  innocent  failure  to  state 
that  he  had  had  a  certain  disease ^ 28,  29 

5.  Not  charged  with  debts  by  will,  when 52 

6.  Assignment  of  benefit  certificate  void,  when ^     80 

7.  Measure  of  recovery  by  beneficiary  against  assignee  who 
has  collected  benefit  certificate 80 

8.  Member's  power  to  change  beneficiary  named  in  certifi- 
cate declared 629,  639 

9.  Beneficiary  acquires  no  vested    interest  in   certificate, 
when 629,  639 

10.  Brother  may  be  lawfully  named  as  beneficiary  in  certifi- 
cate   639 

LIMITATIONS,  STATUTES  OP. 

1.  Successive  possessions  are  held  in  privity  and  may  be 
tacked,  when 15 

2.  For  protection  of  estates  begin  to  run,  when 50 

3.  Operate  against  creditors  of  estates,  though  insolvency 
has  been  suggested  and  advertised 50 

4.  Running  of,  not  arrested  by  deposit  of  claim,  with  per- 
sonal representative 50 

5.  Request  for  delay  made  of  personal  representative  that  is 
insufficient  to  suspend  running  of  statutes 50 
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LIMITATIONS,  STATUTES  OF— Continued— 

6.  For  protection  of  estates,  may  be  interposed  by  heirs  and 
legatees,  when 51 

7.  Running'  of,  not  affected  by  existence  of  will 51 

8.  Constructive  possession  does  not  avail  under 6S 

MARKET   VALUE. 
See  Damages. 

MARRIAGE  AND  DIVORCE. 

See  Breach  of  Promise;  Husband  a^id  Wife;  Married  Woman. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

1.  Not  liable  for  negligent  operation  of  elevator  in  building 
mortgaged  to  secure  debt  to  her  separate  use 241 

2.  Deed  of,  not  successfully  impeached,  when 623 

MARSHALING  ASSETS. 

In  favor  of  junior  mortgagee  upon  part  of  property  as 
against  subsequent  incumbrances  of  other  parts  where  the 
whole  is  covered  by  a  prior  j  udgment  lien 732 

MASTER  AND  SERVANT. 

See  Negligence;  Railroads. 

1.  Section  hand  and  temporary  foreman  are  fellow  servants, 
when 273 

2.  Master's  duty  as  regards  cable  of  elevators  used  by  serv- 
ant declared 304 

MASTER  IN  CHANCERY. 
See  Clerk  and  Master. 

MAXIMS. 

1.  Dies  dominicus  non  est  dies  Juridie^is 128 

2.  What  one  does  through  another  he  does  himself 372 

MEASURE  OF  DAMAGES. 
See  Damages. 
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MECHANIC'S  LIEN. 

1.  Waived  prima  facie  by  acceptance  of  collateral 37 1 

2.  Prima  facie  waiver  of,  may  be  rebutted j.  371 

3.  Waiver  of,  by  acceptance  of  collateral  for  part  of  claim 
does  not  extend  to  entire  debt 371 

4.  Estoppel  to  set  up,  against  innocent  holders  of  bonds  on 
property 371 

5.  Superior  to  mortgage  registered  after  delivery  of  mate- 
rials had  begun 372 

MEMORANDUM. 
For  sale  of  land  held  insufficient 515 

MEMPHIS. 
Thirty -year  bonds  of,  not  redeemable  before  maturity 104 

MISDEMEANOR. 

See  Costs;  Criminal  Pleading  and  Practice;  Pardon. 

MISTAKE. 

See  Criminal  Law. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
See  Deeds;  Registration. 

1.  Effective  to  pass  after-acquired  title,  when 20 

2.  Judgment  creditor  not  entitled  to  relief  against  purchaser 
at  trustee's  sale  under  the  deed  made  pending  proceedings 

to  foreclose,  when 24 

3.  Foreign  chattel  mortgage  duly  registered  in  another  state 
valid  and  enforceable  here,  when 42 

4.  What  notice  of  mortgagee's  rights  affects  a  purchaser  ...     42 

5.  Property  mortgaged  to  wife's  separate  use  not  separate 
estate 241 

6.  To  noncomplying  foreign  building  and  loan  association  in- 
valid    341 

7.  Not  removed  as  cloud  without  returning  loan 345 

8.  Inferior  to  mechanic's  lien,  if  registered  after  delivery  of 
materials  has  begun 372 

9.  Given  as  additional  security  for  note  does  not  operate  to 
release  surety,  when 390,  391 

10.  Method  of  noting  and  indexing  on  register's   books   de- 
clared    409 
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MORTGAGES  AND  DEEDS  OF  TRUST— Continued— 

11.  Lien  of,  subordinate  to  all  tax  liens 59S 

12.  Taxes  are  first  paid  out  of  proceeds  of  foreclosure  under 
decree .-.  598 

13.  Mortgagee's  ri^t  to  insurance  forfeited  by  owner  burn- 
ing the  property 729 

14.  Marshaling  of  assets  among  mort^ragee  and  other  lienors.  732 

MOTION. 

See  ConstUtUUmal  Law;  Criminal  Law. 

MUNICIPAL  CORPORATIONS. 

See  Water  Companies, 

Thirty -year  bonds  of  Memphis  are  not  redeemable  by  city 
before  maturity 104 

MURDER. 

See  Charge  of  Court;  Jury  Trial. 

1.  Conviction  of  murder  in  the  first  degree  sustained 584 

2.  Duress  no  defense  to  charge  of ,  when 585 

3.  Opinions  that  do  not  disqualify  juror  to  sit  on  trial  of  .183,  585 

4.  Judge  may  disregard  finding  of  mitigating  circumstances  585 

NEGLIGENCE. 

See  Common  Carrier;  Ikvmages. 

1.  Of  parent  does  not  bar  his  suit  for  child's  injury,  when  _.     88 

2.  Of  depositor  does  not  excuse  bank's  paying  forged  check, 
when 113 

3.  May  bar  common  law  action 130 

4.  Duties  of  conductors  of  electric  cars  and  of  drivers  of 
vehicles  at  grade  crossings 130 

5.  Of  owner  of  live  stock  killed  by  railroad  that  defeats  re- 
covery     218 

6.  Of  steamboat  carrier  in  failing  to  protect  passengers. .256,  257 

7.  Of  temporary  foreman  injuring  section  hand  not  cause  of 
action  against  railroad 273 

8.  Not  provable  by  opinions  of  experts 303 

9.  As  to  elevator  .cables 303,  304 

10.  Of  county  permitting  defaulter  to  qualify,  effect 543 

11.  Of  joint  tort  feasors,  liability 618 

12.  Carrier's  stipulation  against,  not  valid 720 

13.  That  renders  carriers  liable 719,  720 
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NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEGRO. 

See  Descent  and  Distribution. 

NEW  TRIAL. 

Granted,  When. 

1.  For  giving  oral,  when  written  charge  has  been  requested  122 

2.  For  want  of  plea  in  criminal  case 124 

3.  For  errors  in  charge  (see  Charge  of  Court) 

130,  189,  304,  500,  614 

4.  For  erroneous  rulings  on  evidence  {see  Evidence)  ..131,  303 

Not  Granted,  When. 

1.  For  allowing  evidence  in  chief  to  be  given  in  rebuttal  .  131 

2.  For  opinions  of  jurors 182,  585 

3.  Where  challenges  have  not  been  exhausted 189,  569 

4.  For  discharge  of  sick  juror 207 

5.  For  irregularities  in  making  indorsements  on  indictment  208 

6.  For  alleged  insanity  of  prosecutor 207 

7.  For  alleged  errors  in  Court's  charge  (see  Charge  of  Court) 

208,  256,  257,  500,  501,  584,  585,  614 

8.  For  alleged  excess! veness  of  verdict 145,  257 

9.  For  exclusion  of  juror  as  a  **  whitecap *' 569 

10.   For  alleged  insufficiency  of  pleadings 618 

NONRESIDENT. 

See  Homestead. 

NOTES. 

See  Bills  and  Notes. 

OBLIGATION. 

See  Bills  and  Notes. 

OFFICER. 

See  Comptroller;  County  Tmistee;  Sheriff. 
Not  subject  to  garnishment  for  prisoner's  effects •_ 39 

ONCE  IN  JEOPARDY. 

Does  not  result  from  discharge  of  sick  juror _ 207 
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OPINIONS. 

See  Witness;  Jury  Trial. 

OWNER. 

See  Fire  Insurance. 

PARDON. 

Releases  misdemeanor  from  fine  and  imprisonment,  but  not 
from  costs  or  workhouse  sentence  therefor 201 

PARENT  AND  CHILD. 

1.  Parent's  neglig'enee  does  not  defeat  his  suit  for  child's 
injury,  when 88 

2.  Parent's  domicile  controls  infant  child's  _ 298 

PARTIES. 

1.  Rule  as  to  making  new  parties  by  cross  bill  stated...  113,  114 

2.  Children  not  necessary  parties  to  suit  to  recover  school 
funds  from  defaulting  Trustee 543,  544 

PARTNERSHIP. 

1.  Charging  there  is  no  evidence  of  partnership  erroneous..  614 

2.  Property  of,  leviable  for  partner^s  individual  debt 614 

3.  Property  of,  repleviable  by  partner  when  levied  on  for  co- 
partner's individual  debt 614 

PASSENGER. 

See  Common  Carrier. 

PAUPER  OATH. 
See  Appeal. 

PAYMENT. 

1.  Of  forged  check  renders  bank  liable  to  depositor 113 

2.  Facts  that  do  not  constitute  payment  of  note 279 

3.  Application  of,  as  between  sureties  on  successive  bonds  of 
County  Trustee 542 

PERSON. 

See  Corporations. 

PERSONAL  INJURY. 

See  Dairuiges;  Negligence;  Railroads. 
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PHYSICIAN. 

See  Life  Insurance, 

■ 

PLEADING  AND  PRACTICE. 

See  Chancery  Pleading  and  Pra<!tlce;   Criminal  Pleading 
amd  Practice;  l^prenie  Court, 

1.  Omitted  deposition  of  defendant  may  be  read,  by  plaintiff 

.    in  rebuttal,  when 131 

2.  Motion  to  exclude  plaintiff's  evidence  as  insufficient  is  not 
admissible  practice 256 

3.  Rehearing    granted  for  suggestion  of   diminution    and 
amendment  of  record,  when 496 

4.  Pleadings  are  construed  as  Court  and  parties  understood 
them  below 544 

5.  Form  of  plea  in  confession  and  avoidance 618 

6.  Single  plea  to  several  counts  sufficient 618 

PLEA. 

See  Criminal  Pleading  and  Practiee;  Pleading  aiid  Prac- 
tice, 

POSSESSION. 

See  Adverse  Possessimi;  Limitations^  Statutes  of, 

PRACTICE. 

See  Pleading  and  Practice, 

PRESUMPTION. 

1.  Against  intestacy ;  example _ 68 

2.  Of  waiver  of  lien  by  acceptance  of  collateral  security 371 

3.  As  to  application  of  payments  made  by  County  Trustee  in 
suit  upon  successive  bonds 542 

4.  Unfavorable  to  charter  exemptions 684 

PRINCIPAL  AND  AGENT. 

1 .  Examining  surgeon  is  agent  of  insurer 28 

2.  Process  served  upon  agent  of  foreign  insurance  company 
after  its  withdrawal,  sufficient 322,  323 

3.  What  one  does  through  another,  he  does  himself 372 

4.  Authority  of,  admitted  in  pleadings  _ 515 

15  P— 49 
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PRINCIPAL  AND  SURETY. 

Sec  Bills  and  Notes;  County  Tnistee;  Owkrdian  and  Ward. 

1.  Release  of  surety  by  agreement  for  delay 31K) 

2.  On  successive  bonds  of  County  Trustee  (see  County  TYus- 
tee) 542-544 

3.  On  guardian  bonds  (see  Otta/rdian  and  Ward) 367 

PRIORITY. 

1.  Of  bondholders  over  mechanic's  lien 371 

2.  Of  mechanic's  over  mortg'age  lien _ __.  372 

3.  Of  tax  lien  over  mortgag'e  lien 598 

4.  As  among  lienors  generally 732 

PRISONER. 

See  Oarnishment, 

PRIVILEGES. 

See  Taxation. 

PROCESS. 

Service  of,  upon  agent  of  retired  fire  insurance  company 
held  sufficient 322,  323 

PUBLIC  ROADS. 

1.  Duties  of  parties  at  crossing  of  electric  car  lines 1 30 

2.  Dedication  of,  what  constitutes __ 538 

PURCHASER. 

See  Mortgaqes  and  Deeds  of  Trust, 

RAILROADS. 

See  Comrmm  Carrier;  Negligence;  Street  RaUrotids. 

1.  Contributory  negligence  may  bar  action  against,  for  per- 
sonal injury 130 

2.  Unfenced,  liable  for  stock  killed  by  train,  whether  they 
are  loose  or  in  use  and  control  of  owner _ 2l!> 

3.  Contributory   negligence   that  defeats  action   for   stock 
killed  by  train _ _ 21 S 

4.  Not  liable  for  injury  of  section  hand  by  temporary  fore- 
man  _ 273 

5.  Charge  of  court  erroneous,  but  not  reversible  as  to  look- 
out on  engine '. ."»«) 
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B  A ILRO  A  DS— Continued— 

6.  Conduct  of  brakeman  on  another  train  immediately  pre- 
ceding the  one  causing  injury,  admissible  as  res  gesUr 500 

7.  Not  assessable  by  2State  Hoard,  when 578 

8.  Charter  of,  exempts  from  ad  valorem,  but  not  from  privi- 
lege, taxes - 685 

9.  Privilege  tax  not  laid  upon  exemption  from  ad  valorem 
taxes,  but  upon  the  business  of  operating  the  road 085 

10.  Classification  of  railroads  for  taxation  valid 08(i 

11.  Privilege  tax  not  invalid  an  diminishing  corporate  powers.  687 

12.  Privilege  tax  not  invalid  as  regulation  of  interstate  com- 
merce    087 


) 


RAPE. 

Indictment  sufficiently  charges  rape  of  child  under  ten  years 
of  age - - LM)7 

RATIFICATION. 

See  Life  InHurnnce. 

RECEIVER. 

Not  appointed  at  instance  of  purchaser  under  decree  to  take 
rents  pending  appeal  by  the  owner 447 

RECITAL. 

See  Deed. 

RECORD. 

See  Supreme  (Unn't. 

REDEMPTION  OF  LAND. 

1.  Judgment  creditor's  advanced  bid  made  after  expiration 
of  twenty  days  is  void 356 

r^   Tender  not  essential  if  there  is  absolute  denial  of  the  right 
to  redeem 356 

3.  Failure  to  bring  redemption  money  into  court  should  be 
objected  to  by  demurrer 356 

REGISTRATION. 

1.  Of  foreign  chattel  mortgage  not  essential  here,  when 42 

2.  Of   voluntary   conveyance    protects    against  subsequent 
creditor 224,  225 
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REGISTRATION— Continti€d— 

3.  Of  mortg'age  after  delivery  of  materials  has  begnn  sabor- 
diDates  it  to  the  mechanic's  lien 372 

4.  Regfister's  liability  for  failing  to  index  books  properly  . . .  409 

5.  Proper  method  of  indexing  deeds  with '  more  than  one 
^laker 409 

6.  Upon  unauthorized  acknowledgment  void  as  to  grantor's 
creditor : _ 4«9 

7.  Re-registration  of  defectively  registered  deed  does  not  re- 
late back _ 469 

8.  Notation  for,  by  ditto  marks  valid 480 

9.  Deed,  effective  against  grantor's  creditors  from  date  of 
notation 480 

1 0.  Not  essential  to  pass  wife's  homestead _- 533 

REHEARII^G. 

1 .  Granted  to  supply  defects  in  record,  when 496 

3.  By  Court  of  Chancery  Appeals,  only  remedy  as  to  findings 
of  fact - 544 

RELEASE. 

1.  Of  obligation  of  contract,  not  effected  by  loss  of  consider- 
ation, when 93 

3.  Of  surety,  by  agreement  for  delay,  when 390,  391 

3.  Of  sureties  of  County  Trustee,  not  effected,  when 543 

REMAINDER. 
Contingent,  created  by  will 338 

REMAND  OF  CAUSE. 
See  Sujyi'eme  Couit. 

RENTS  AND  PROFITS. 

Accriiing  pending  appeal,  go  to  owner,  not  to  purchaser,  of 
land  under  decree 447 

REPEAL. 

See  SUitiitey. 

REPLEVIN. 
Ivies  for  partnership  property  levied  upon  one  partner's  debt  614 
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RES  ADJDDICATA. 
See  Judgment, 

RES  GEST^. 

See  Evidence;  Railroads. 

m 

REVENUE. 

See  Taxation, 

RIGHT  OF  WAY. 

See  Public  Roads, 

ROADS. 

See  Public  Roads. 

RULES  OF  COURT. 
Rule  26  as  to  suggestion  of  diminution  construed 496 

SALES. 

See  Administration;  Execution, 

1.  Measure  of  damages  for  breach  of  warranty  of  quality. . .  398 

2.  Memorandum  for  sale  of  land  insufficient,  when 515 

SCHOLARSHIP. 
Cannot  be  subjected  to  owner's  debts 527 

SCHOOLS. 

See  Scholarship, 

Children  are  not  necessary  parties  to  suit  to  recover  school 
fund  from  defaulting  collector 543,  544 

SEDUCTION. 

See  Breach  of  Promise. 

SEPARATE  ESTATE. 
Does  not  exist  in  building  mortgaged  for  wife's  separate  use  241 

SHAREHOLDER. 

See  Corporations. 

SHERIFF. 

1.  Entitled  to  control  of  jail 667 

2.  Workhouse  law  unconstitutional  so  far  as  it  undertakes 

to  deprive  him  of  control  of  jail 667 

3.  Fees  of ,  subject  to  regulation 667 

15  p— 50» 
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SLANDER. 

See  Libel  and  Slander, 

STATE. 

1.  Never  liable  for  costs  in  misdemeanor  cases 637 

2.  Liable  for  costs  in  felony  case  after  conviction  only  on  re- 
turn of  nulla  botui _  .655,  657 

3.  Comptroller  cannot  employ  counsel  for,  in  Supreme  Court  659 

4.  Recovery  of,  not  subject  to  lien  for  attorney  fees 659 

5.  Not  liable  for  attorney  fees,  when 659 

6.  Estopped  to  claim  ad  valorem  tax  of  railroad 684 

STATE  COMPTROLLER. 
Has  no  power  to  employ  counsel  for  State,  when 659 

STATUTES. 

1.  Implied  repeal  of  by  subsequent  statute — example 104 

2.  Exempting  homestead,  intended  for  citizens  only 298 

3.  Covering  entire  subject-matter  of  earlier  statutes  repeals 
them  by  implication 409 

4.  Unconstitutional  in  part  only 667 

5.  Creating  exemptions  from  taxation  strictly  construed 684 

STATUTE  OF  FRAUDS. 
Memorandum  for  sal  e  of  land  held  insufficient 515 

STATUTES  OF  LIMITATIONS. 
See  Hmitatlon8<t  SUitutes  of, 

STEAMBOATS. 

See  Common  Carrier;  Negligence, 

STREET  RAILROADS. 
Rights  and  duties  of,  at  grade  crossings 130 

SUBSCRIPTION. 

See  Corporations, 

SUITS. 

See  Actions. 

SUNDAY. 
Judgment  rendered  on  Sunday  is  void 128 
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SUPREME  COURT. 
In  General. 

1.  Questions  are  not  brought  up  by  the  appeal,  when  .114,  367 

3.  Record  in  criminal  case  must  show  existence  of  plea  but 
need  not  set  it  out 124 

«  3.  Will  not  entertain  plaintiff's  appeal  in  slander  case  taken 

on  pauper  oath 364 

4.  Exception  to  the  whole  includes  exception  to  part  of  a 
decree 447,  448 

5.  Will  not  entertain  appeal  from  decree  dismissing' bill  on 
demurrer  as  to  part  only  of  the  defendants 476 

6.  Will  grant  rehearing  to  supply  defects  in  record,  when.  496 

7.  Remands  to  Court  of  Chancery  Appeals  for>  suggestion 

of  diminution,  when _ 496 

8.  Practice  with  reference  to  special  findings  of  Circuit 
Judge  stated 512 

9.  Gives  pleadings  the  construction  given  to  them  by  the 
Court  and  parties  below  _ 544 

10.  Will  not  remand  for  further  proof,  when 544 

11.  Comptroller  cannot  employ  counsel  to  represent  State  in  659 

12.  Will  not  declare  lien  for  attorney  fees  upon  State 's<re- 
covery 659 

Will  Reverse. 

1.  For  giving  oral,   when  written  charge  has  been  re- 
quested   123 

2.  For  want  of  plea  in  misdemeanor  case 124 

3.  For  errors  in  charge  (see  CTuirge  of  Court) 

130,  189,  304,  500,  501,  614 

4.  For  erroneous  rulings  on  evidence 131,  303 

5.  Decree  of  Court  of  Chancery  Appeals  to  supply  defects 

in  record 496 

6.  Findings  of  Court  of  Chancery  Appeals,  when.. 447,  448,  515 

Will  Not  Reverse. 

1.  For  excessiveness  of  verdict  _ 145,  257 

2.  Upon  opinion  of  juror 182,  585 

3.  Unless  all  challenges  were  exhausted 189,  569 

4.  For  refusal  to  quash  counts  upon  which  defendant  was 
acquitted 207 

5.  For  once  in  jeopardy,  when 207 
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T  A  X  ATION— Continue*— 

15.  Classification  of  railroads  for  privilege  taxes  held  valid..  686 

16.  Does  not  unconstitutionally  diminish  corporate  powers, 
when 687 

17.  (lood  faith  or  motive  of  Legislature  in  levying  not  in- 
quired into 687 

18.  Legislative  power  to  fix  amount  of  privilege  tax  is  un- 
limited  687 

19.  Not  invalid  as  regulation  of  interstate  commerce 687 

TENDER. 

1.  Unnecessary  if  right  is  denied 356 

2.  Objection  to  failure  to  bring  money  into  court  should  be 
made  by  demurrer 356 

TORTS. 

See  Judgments;  Negligence. 

TRIAL. 

See  Jury  Trial;  New  TrifU. 

TRUST  DEED. 

See  Mortgages  and  Deeds  of  Trust, 

TRUSTEE. 

See  Bills  and  Notes;  County  Trustee. 

USURY. 

What  costs  are  taxable  to  plaintijff  who  sues  and  'recovers 
on  usurious  demand 623 

VENDOR  AND  VENDEE. 

See  Deeds;  ReglstratUm;  Sales, 

VERDICT. 

1 .  For  misdemeanor  invalid  without  plea 124 

2.  Not  erroneous  for  excessiveness,  when 145,  257 

3.  Cures  want  of  indorsements  on  indictment 208 

4.  For  murder  in  first  degree  sustained 584 

VESTED  RIGHTS. 

See  Life  histirance. 
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VOLUNTARY  CONVEYANCE. 
See  FrmuUilent  Cf/nveyance. 

WAIVER. 

1.  Of  jury  trial  in  crimi Dal  ease  valid. ri4 

2.  Of  production  in  court  of  redemption  money  tendered 356 

3.  Of  mechanic's  lien  in  favor  of  holders  of  bonds,  or  by 
taking*  collateral  security 371 

WARD. 

See  GiuirdUiu  and  Ward. 

WARRANTY. 

Of  quality  of  article  sold;  measure  of  damages  for  breach  of, 
stated 3i*S 

WATER  COMPANlEvS. 

1.  Are  quasi  public  corporations  and  must  exercise  their  op- 
portunities for  gain  subject  to  their  obligations  to  the 
public 420,  429 

2.  Cannot  refuse  to  furnish  water  to  customer  on  account  of 
pre-existing  Indebtedness,  when 420,  42H 

3.  Have  power  to  adopt  and  enforce  reasonable  regulations.  42U 

4.  May  refuse  water  to  a  customer  who  violates  reasonable 
regulations 420.  430 

WAYS. 

See  PublU:  R(HuU. 

WHITECAPS. 

1.  Law  against  whitecaps  is  constitutional  and  valid ."t^ii 

2.  Discharge  of  juror  as  a  whitecap  not  error,  when 561* 

WIDOW. 

1 .  Husband's  is  likewise  wife's  domicile _  208 

2.  Of  nonresident  not  entitled  to  homestead 298 

WIFE. 

See  HiislHind  and  Wife. 
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WILLS. 

1.  Does  not  prevent  runniag*  of  statute  of  limitations 51 

2.  Does  not  charge  debts  absolutely  upon  life  insurance, 
when 52 

.'i.  Construed  as  to  quantity  of  land  covered  by  devise 68 

4.  Metes  and  bounds  control  acreage  in  describing  land  in 
will 68 

5.  Effect  given  to  the  presumption  against  intestacy 68 

6.  Creating  contingent  remainder 338 

7.  Creating  executory  devise _...  338 

8.  Failing  to  dispose  of  legal  title  pending  a  contingency. . .  338 

0.  Collation  of  advancements  under 532 

10.   Devise  for  future  services  yields  to  rights  of  creditors 447 

WITNESS. 

See  DeiM^sltioim;  Evidence. 

1.  Opinions  of,  as  to  facts  not  admissible 130,  131,  303 

2.  Answers  of,  as  to  collateral  matters,  conclusive 131 

3.  Weight  of  Judge's  ruling  that  witness  is  an  expert 303 

WORKHOUSE. 

1.  Pardon  does  not  affect  workhouse  sentence  for  costs 201 

2.  Statute  unconstitutional  so  far  as  it  undertakes  to  de- 
prive the  Sheriff  of  the  jail 607 


K 
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